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Via Facsimile and Fedéral Expres

Tony P. Trimble, Esq.

.Trimble & Associates, Ltd.
11700 Wayzata Boulevard
Minneapolis, MN 55305

- (952) 797-5858 '

Via Facsimile

Benj amin L. Ginsberg, Esq.

Patton Boggs LLP

2550 M Street, NW
Washington, DC 20037
(202) 457-6315

Dear Messrs. Trimble and Ginsberg:

FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

August 25, 2003

RE: MUR 5181
Spirit of America PAC and

Garrett M. Lott, as Treasurer

Ashcroft 2000 and

Garrett M. Lott, as Treasurer

o The General Counsel issued a brief in this. matter dated April 23, 2003 fd_your clients,
- Spirit of America PAC (“PAC”) and Garrett Lott, as Treasurer, and Ashcroft 2000 and Garrett

Lott, as Treasurer, (collectively, “Respondents”) containing recommendations regarding probable .

cause to believe. You filed a reply brief dated June 5, 2003 on behalf of Respondents. The

Commission, upon consideration of the General Counsel’s brief and the reply brief, directed the

Office of General Counsel to conduct limited additional discovery. A supplemental brief

highlighting the resulting additional mformatmn is enclosed.

After cons1der1ng all the evidence available to the Commission, the Office of the General

- Counsel is prepared to recommend that the Commxssmn find probable cause to believe that

v1olatlons have occurred.
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The Commission may or may not approve the General Counsel's recommendations.
Within 15 days of your receipt of this notice, you may file with the Secretary of the Commission -
a supplemental reply brief (ten copies if possible) stating your position on the issues and replying
to the supplemental brief of the General Counsel. (Three copies of such supplemental reply bnef

~ should also be forwarded to the Office of the General Counsel, if possible.) The General

Counsel's brief and supplemental brief and the reply brief and any supplemental reply brief which -
you may submit will be considered by the Commission before proceeding to a vote of whether
there is probable cause to believe a violation has occurred. :

Due to statute of limitations considerations, before granting any request for an extension
of time to respond to the enclosed supplemental brief, this Office will request that your clients
execute an agreement to extend the statute of limitations. In addition, any extension request must
be submitted in writing five days prior to the due date, and good cause must be demonstrated.

A finding of probable cause to believe requires that the Office of the General Cou'nsel _
attempt for a period of not less than 30, but not more than 90 days to settle this matter through a

conciliation agreement

Should you have any questions, please contact Mary L. Taksar or Mark Allen the
attorneys assigned to this matter, at (202) 694-1650. '

Sincerely,

;M_ 7r2 T

Lawrence H. Norton .
General Counsel

~ Enclosure
- Supplemental Brief
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BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of )
_ . ) '~ MUR 5181

Spirit of America PAC and Garrett Lott, as Treasurer )
Ashcroft 2000 and Garrett Lott, as Treasurer )
GENERAL COUNSEL S SUPPLEMENTAL BRIEF

I. BACKGROUND

The General Counsel issued a brief in this matter dated Aprll 23 2003 (“GC’s Bnef ) to
Spirit of America PAC (“PACY) E_md Garrett Lott, as Treasurer, and Ashcroft 2000 and Garrett
Lott, as Tteasﬁrer, (eollectively, ‘fRespondertts”) containing recommehdetions regarding
probable cause to believe based on two theories. First, the PAC and Ashcroft 2000 are afﬁliated
committees that received and made contributions in exces's of their shared contn'bution limits. -
See 2 U.S.C. §§ 441a(a) and 441a(f) and 11 C. F R. §§ 100.5(g) and 110. 3(a)(1). Second, even if
‘the committees are not deemed to be afﬁhated the PAC made and Ashcroft 2000 received an
excessive in-kind contribution in the.form of mailing lists developed by the PAC epd provided to
Ashcroft 2000 through Mr. Ashcroft. See 2 U.S.C. §§ 441a(a)(2)(A) apd 441a(f). ReSpondents-
t'nled a Reply Brief dated June 5, 2003. The Commission, upon consideration of the GC’s Bﬂef
and the Reply Brief, directed the Office of General Cotmsel to-conduct limited adt_iitional__

discovery on the redirection of list rentai_ income (“LRI”) from the PAC to Ashcroft 2000. The

General Counsel now issues a Supplemental Brief highlighting the resulting additional

information. However, this information does not alter the legal theories set forth in the GC’s

Brief or any of the recommendattons therein.
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| 1L - LIMITED ADDITIONAL DISCOVERY

The limited additional discovery conducted in this matter focused on'Rcspondents’

(3]

3 redirection of LRI from the PAC to.Ashcroft 2000. See GC’s Brief at 6, 1,.6-1.8,'29-31.
4  Specifically, in December 1999, Garrett Lott sent two lettérs to Omega List Company

5 (“Omega”) 'ins_tructing the vendbr.:to “attribute[]” the LRI to Ashcroft 2000, which would include

ey
(]

Z 6 reissuing several checks already written by Omega to the PAC.' 7d. at 16-17, 29. Mr. Lot
f " 7 signed these two letters on behalf of both Ashcroft 2000 and the PAC. Id. at 10, 16-17, 29.
5 8 Mr. Lott testified that it was his understanding that the LRI redirection was permitted by

“: 9 the Work Produ'cf Agreement (“WI_’A_”) and the List License Agreement"(“LLA”j. ‘He believed.

:? 10  that undé} the WPA, Mr. Ashcroft owned the Spirit of America PAC’s li_ét o_.f" némés, ar;d that

j 1 pursuant to the-_ LLA, Mr_. Ashchft coﬁld .-direct the LRI dc_erived frém the 'PAC’s list to Ashcroﬂ

Y .12 ~2000. Depqsition éf éarrett Lott, Augﬁst'7, 2003, at pages 26, 46, 77-78. See GC"s Brief at 23-
13 25. | | - -
14 . °  Mr. Lottalso téstiﬁed that it was his own idea to redirect LRI from the PAC fo Ashcroﬁ

15 2000. Dep;ositiOn of Garrett Lott, August 7, 2003, at page 42. Acqording tb Mr. Lott, the LRI “
16  had been used to retiré the PAC’s debt, and once the debt was retired the LRI was ,“shi‘ﬁed” to

17 Ashcroft 2000. Id. at 16.

18 Mr. Lott further testified that he “needed to talk to” David Ayres, an ﬁgg’nt of then-

19  Senator Ashcroft and the future campaign manager of Ashcroft 2000, in order to get his approval

20 to redirect the LRI._2 Id. at 42; see _also id. at 20, 58-59. Mr. Lott testified that Mr. Ayres

b One of these letters was dated December 10, 1999. Mr. Lott testified that he sent the other letter which i IS '

undated, shortly after December 10, 1999. Deposition of Garrett Lott, August 7, 2003, at page 72.

2 - Mr. Ayres currently serves as chief of staff to Mr. Ashcroft in his position as United States Attorney
General. According to Mr. Lott, at the time of this discussion with Mr. Ayres, the latter was serving as chief of staff
to then-Senator Ashcroft. Mr. Lott testified that in that discussion Mr. Ayres was not acting in his capacity as chief
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approved the redn’ectlon and also that he considered hlS dlscussron w1th Mr. Ayres to be

4'author1ty from Mr. Ashcroft Id. at 42-43. Mr Lott 1n1t1a11y stated that he did not know whether '

Mr._ Ayres discussed the LRI redlreetlon with Mr. Ashcroft, but later stated that he beheved Mr.
Ayres had done so.> Id. at ‘43-44, 59.

In response to the question, “To what extent was the directing of list rental income from

-. the PAC to Ashcroft 2000 commercially reasonable?”, counsel first obj eeted that__th_e question

called for a legal conclusion and Mr. Lott queétioned the meaning of ‘fcomrnercialiy reasonable.”

Id. at 87-88. Eventnally, Mr. Lott'answered “yes” to the question,' “[D]oes that kind of directing

- of list rental income from one entity to another occur ... within fundraising, in general?” /d. at

88. When asked how' he knew this, Mr. Lott testified, “Well; we did itlhere. 1 don’t know,'- other_
than this.” Jd. Mr. Lott suggested Da\rid Ayres and employees of Brtlce‘ Eberle &-Associates _
(“Eberle”) would be knowledgeable about the redirection of LRI from the PAC to Aéhcroft
2000. Id. at 88-89. This Office interviewed and obtained an afﬁdarzit from William Griffiths,
vice president of Eberle and Olmega,4 with whom Mr. Lott dis.cussed the LRI redirection.s_ _
AttachmentT Mr. Griffiths provided additional inforrnation concerning Omega’s practices
regarding changes in the recorded “ownership” of iists and conceming the particu'lar transfer of
LRI in this mstance Mr ‘Griffiths mdlcated that changes in ownershlp (i.e., in this context the
entxty to whorm Omega records show LRI is to be paid) do happen; he averred that the Omega

pohcy is that “[a]ny change in list ownership should be doeument'ed in wntmg.” Affidavit of_

of staff but rather as an individual advising Mr. Lott as an agent of the Ashcroﬁ 2000 campalgn Deposition of
Garrett Lott, August 7, 2003, at pages 19, 42.

3 - Mr. Lott’s December 10, 1999 letter to Omega, supra n.1, represented that “[i]t is the mtentlon ‘of Senator
Ashcroft that all list rental revenue assuming Spirit of America's debt has been paid off, be attributed to Ashcroft
2000.” Mr. Lott testified that he had ascertained the intention of then-Senator Ashcroﬂ by havmg spoken with
Davrd Ayres. Deposition of Garrett Lott, August 7, 2003, at page 58.

Mr. Griffiths has served as Eberle and Omega vice president since January 1995.

5 Deposition of Garrett Lott, August 7, 2003, at pages 67, 70-71.
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William'Grifﬁths, August 11,2003, 4 4. By contrast, Mr. Griffiths averred that a redirection of

LRI checks already cut was, at least in his experience, unprecedented. He stated:

-During my time at Eberle and Omega I personally do not recall seeing LRI
earmned by one entity go to a different entity unless there had been a clerical
error or a.check had been mis-cut, although this may have occurred. I also
personally do not recall seeing LRI reassngned from one client to another for
checks that had not yet been cut, but again this could have occurred.

Affidavit of William Grlfﬁths August 11,2003, 9 5.

1. CONCLUSION

The information set forth above, wHile clarifying the role of Garrett Lott and others

regarding the LRI redirection, does not alter the legal theories or recommendations set forth in

 the GC’s Brief.

IV.  GENERAL COUNSEL'S RECOMMENDATIONS

1. Find probable cause to believe that Ashcroft 2000 and Garrett Lott, as Treasurer, and
Spirit of America PAC and Garrett Lott; as Treasurer, violated 2 U.S.C. §§ 441a(a)(1)(4A), -
44la(f) 433(b) and 434(b)

2. Find probable cause to believe that Spirit of America PAC and Garrett Lott as Treasurer,
violated 2 U.S.C. §§ 441a(a)(2)(A) and 434(b) and Ashcroft 2000 and Garrett Lott, as Treasurer
violated 2 U.S.C. §§ 441a(f) and 434(b).

Date ‘ Lawrence H. Norton .
General Counsel

/% cnAle Q- %2"4&’ .4/7
Rhonda J. Vosdingh
Associate General Counsel for Enforcement

erelu,' C D onsthons
Cynthia E. Tompkins /
Assistant General Counsel
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Mark Allen '
. Attorney

Mary L Taksar
Attomney

Attachment
William Griffiths affidavit



