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in !he Magter of i 
I 
) Robert K .  Doman. et. ai. 

.-\c!di:ioiial C tarernent of :i r'asons 

Commissioner David M. Mason 

lnrroaacr ion 

While in conip!sre ageenw?t  \i.ith the ioint staiement I signed with my ci~iicagucs 
Commissiniiers Elliott. Sandstrom 2nd Wold, I n.rite this xddilional satcnieiit I C  

emphasize IiIY view t!ia: !his matter (involving former Ccnsressnian Kobert K.  Doman's 
erriployrnent as a guest hcist for several radio talk shoa.s) did not constirurr a close call. 
The media exemption, 2 USC 5 33 I(9jjB)ii). so clearly applies that pursuing this matter 
would not have been subsianiially justified. The First General Couiisel's Report (Gc' 
Repor-!) prcceeds on the basis of fundamental methodological. errors, in  part, due to the 
misapplication of Commission advisory opinions. which are themselves confusing if riot 
ill-foi.inded. These errors caused the General Counsel io recoinmend procceciing wiih an 
investigation that 1 believe is prohibited by the conknient limitations on this 
Commission's jurisdiction imposed by the FECA's media cseinption and [he First 
Amendment to the Constitution. 

Because the media exemption. when applicable, prohibits any inquiry into the 
content uf the  broadcasts at issue. thcrc is no reason, contrary to the General Counsel's 
argument, to conduct an investigation to discover precisely what was said during tlrc 
broadcast§, see Gf Repor/ a,i 23, or to fi:i precisrly when Doman may have become B 
candidate within ihe meaning o f  Section 43 i (2) .  Id.  at 23-24. Indeed. discussion of 
these issues was uruiecessruy !o the disposition of tire matter, a i d  our inquiry inso the 
circumstances ofhiring Doman as a guest host, GC' Report at 14, or into any connection 
the broadcasts may have had with an election is prohibited under judicial rulings 
regardins the FECA's media exemption. See. c .g . ,  R E ~ J L I c I . ' ~  Diagcst Associrrtioti i'. E L ' ,  
5\39 F. Supp. 1210, 1714 (1981';. 



Thc leais!ative .. history also suppons a broad readisjg oi'the media exeniption: 

[Ill is not the inlent o f the  C o n p s s  in the present legislation to l i m i t  or 
burd::n in Q ~ I Y  w,z>' rhe first unxdinene  freedoms of the press and of' 
asscx-i:i:i(m. Thus [:he media exerr~ptiori] assures the utferfererl right or'ihc 
netvspapers, Ti' fretworks, and other media to cover and comment o n  
political campaigs.  

K.R. Rep. ?;i 92-12?". 9% Cons.. Zd Sess. 4 (1973) (emphasis added); illso cited i n  
FEC 1'. APCE. 179 U S  3 3 ,  2.50 ( 13S6); A I L S P ~ ~ I  i'. Michigatr Ciiurriber qf C'onirrrcrcc., 494 
US 652.  065 i ! 990j (coizstruing a "similar [state] exemption"); FEC I), Phi/li~.s 
Puh!ish!tzg, 5 1 F. SUPQ.. i308, 1312 (D. D.C. 1981:) (similarly adding emphasis so as tu 
appl:: :I "broad" consrruz:ion). 

Notabic in both reported judicia! opinions beaiing principally on the FECA's 
media exemption (Kedeis  Digcsr and P/zil/ips) is :he extension of the exemption beyond 
the pages ofthe publications involved inro promotional activities such as direct mail 
subscription solicitations and publicity-seeking video tapes. The Phillips c o w  appears to 
acknotviedge that "the quesriuned communication is not a news story, commentary or 
editorial." 5 17 F. Supp. 9t 1310. but nonetheless follows Rcurlers Digesr in extending 
protection oft!ie media txemption to proinotionai activities "in its capacity as the 
publisher o f a  newsletter." Id. at 1313. The Readcis D i g w  court contrasts such 
"legitimate press functions" with conjectural anonymous election day distribution of 
charges against a candic'nte "in a nianner unrelated to the sale of its newspapers." 509 F. 
Supp. at 1214. 

in direct contrast to this expansive reading commanded by the courts, the General 
Counsel attempts to invert the "press capacity" analysis to restrict application of the 
media exemption and to extend jurisdiction to the substance of communications made 
during the radio broadcass. which appear to be the core media function of the radio 
broadcasters (Salem Radio Networks and Premiere Radio Networks) responsible for the 
proganis at issue. GC Report at 19-2 1. 

~ ~~ 

See Fusr General Cotinsel's k p o r t  in M!.X 1483 et. al. :it 3 and First General Counsel's Repon in hKJR 1 

3863 at 2 for descriptions ofthe Commission's broad inrerpremlon of the media rxemption. 
'This provision is esscntially reiterated in parallel fashion in the Cornmission's regulations a1 1 1  CFR Ii 4 
100.8(b)/Z) (expendimre) an3 100.7(b)(2) (contribution). 
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-r 
I he FECA’s niedia exemption does not proteci any a c t k i p  by a media 

corpor-iiion. but i t  do-s apply to material ”distributed through tiit. !hcilities of any 
broaus.xiing station.” That the programs at jssx were disrrihuted through the faciiitics 
of Saleni, Premiere and various iiidividuai radio broadcasting staims is uiicoiitcswd. (K 
Repoi.[ at 10-1 ’! . 

Tiis principal issue in Reutkrs ‘ Digest and Phi l l i p  a a s  how far heyorid the 
normal pages of a publication the media exemption extcnds. CJnder these precedents. thc 
radio networks could ha\.e promoted the programs at issue 17)- distributing video tapes 
reenactins alleged votcr fraud in Dornan‘s 19% election, purchasing newspaper ads 
shortly bciorc thc election criticizing Eornx’s opponent and warning readers not Io yore 
before listtning to !hi- radio progains :it issue, a i d  engaging in a direct mail canipaign 
promoting Darsiari’s giiesr host appearances. see Phillips. 5 I 7  F. Supp. at 13 1 1 - 13 12. and 
still have enjoyed the protection of the media exemption. Since the programs at issue 
were in the ordinary course of rile radio networks’ broadcast operations. GC Report a! 10.. 
11, ii is beyond qucstion that the media exeniption applies. 

’ Though the appeal war vacated 3s moor due to the Conmussion‘s abandonmenr of its investigation. !he 
district court opiiiicm ip FEC \’. Afiririrncdm Cahiwision. l m ,  No. 94-1520-hll.H. slip. op. at 13 (I). Kan. 
Aug. 16. 1995). helpfiiliy suzm-arizrd cas:: precedents regarding !he media exemption as applying “where a 
news sttrr), cornmenrag. or ediroiirtl is ptiblishrd by a press entity in the ordinmy course of a continuing 
serics of Dublica~ions ‘‘ 

3 



The Two-§rage Process for Media Exenipiion Lnquiries 

The focus of the statute on fadities and of the courts on press functioiis or 
capaciry art designed LO excluck rmly inqtiky or consideration of the subst'mcc of a 
comniuiric;tzior: in detennining whether ?he m&ia exemption applics. See. c.g., He.vpomi 
c1/.4BC, j w .  at 5-b. Whi!c this resmiciicn is cisai from the smute. c o x t s  have mandated 
a mo-stage siruc!crai approach to p~cttecl :he media from inqairics inio the substance o F  
or moiivation fa; !heir editorial CWI;CL: when thc media exemption may apply. Courts 
have insisted tha t  the Comniission rmxriit its iii.itia; inquiry to w!iether the media 
exemption applies. Readers Digest, ,509 F. Siq>p.  ai t 2 14- 121 5; P/iZ/i@s, 5 I 7  F. Supp. z? 
13 12-1 3 13. Only ail,er ~ o n c i u d i ~ g  that the ixiedia t::;einption does not apply mny the 
c~tmiission commence im inquiry a~r'ier i ts  othervi.isc ;ipplica'nlr "in connection with" or 
"purpose o f  inflimcing." standards. 

. .  . .  

'This two-stage pruccss was manctuted hccause the media exemption represenis a 
fundamental limit;irion on the jun:sdictlon ofthis agency. As the Reuder i Digesr COUI-I 

espressed it: 

freedom of the press is substantially eroded h:,. izvestigaiion of the prcss. 
2~ en if kgai aclio1i i s  :io[ a&cri 13Iiowing the investigation. Those 
concerns are paflicularly acuie M-iwe a govenmental entity is 
in\ ssri.gsring the press in connection with :.he dissemination of political 
rnatw. These factors supporr the inteqm!stiori c?f the statutory exemption 
as bariing even i!ivestigation o f  press activities which fali within the 
excmprion. I509 F. Supp. at 12 14.1 

I a g e :  1,siih the General C'ounsel that the radio networks involved arc qualified 
media entiiies. that the subjeci broadcasts \\ere distributed through the fxiliries of 
various Sroacicasticg stations. aiid that ne i i iw Salem nor Premiere are owned or 
controlled by a political party or candidate. GC Rc?pc>ri a! 70. Contrary to the General 
Counsel's reading of Commission preceden; (proposed facrila! and legai analysis io 
Salcrn at 17). I find i t  beyond dispute that talk radio progranis ofthe kind at issue 
constitute cominenraries t ~ i i ~ i i n  the moaning o f  t l ie FECA'S media exemption," and 
equally indisputable thai the production and distribution of such progmns represent 
actions as a media entity. This should have endd the matter. 

' This ionclusior: is c(lnsisIent with Advisory Opinion I9S?-Jd, in which !he Conirnission obscned that 
"corrunentary" -xas broad in scope: 

Althcqh the statute and regularions do not define "cornmcntary," the Commission I S  of the v i s n  
that com;enIn~y came! be li~ruted m rhe broadmsier, Tllc exrniplion already inc!udes the Term 
"ed:roiia!" ~vvhich app1:es specillcally to !he broadc:ister's point of view. In the opinion of the 
Cvxirnvisior! "cornnicntary" wis iiitendcd tr.. a l k n  rhird persuns occc'ss 10 the media to discuss 
[ssuw. 'Ihe Y C I ~ L I ~ ~  and repisifow do not define the is~iizs pernimed to be dissussed o r  flic fiimwi 
in which ~ h c y  arc to be prescntcd tinder the "corinrientnry" esernption nor do they sct a tinie l i r i l i i  

10 the it::lgth orrill. conlmefltav. 



Order of Analysis 

Stripped to its essentials, Generai Counscl’s a rgumnt  is: ( 1 )  that candidalc- 
controllcd appearances are generally carnpaigx related. Gc‘ Repori at 14-1 5: ( 3 )  that 
“neirher SLY nor Premiere took any aFfirniativs steps 10 prevent Dornan . , . from 
engaging in any election re!a!ed activity 01: the slioti.~,” id. at 20; and, t h e d o r e ,  (3) the 
media exemption is not applicable. Id. at 2 ! .  

Prohibited Jnqukics 

Given the judicial command that inquiry into “connection with the campaign” is 
“permanently bared by the statute uillc:ss i t  is shoivn !hat the press exemption is riot 
applicable.” Hrniicrs Digex: 509 F. Stipp. at 12 15 ( thus removing step ( I )  above), the 
General Counsel’s argument can he further distilled !a the startling assertion that 
candidak appearances i i i  the rriedia are riot protected by the n d i a  exemption unless they 
comport with FEC-approved formats and editorid policies. including “affirmative steps 
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to ensure that viewers do not conclude. that the airing of the programs or material 
constitutes an endorsenmx" GC Report ai 19. 'The General Counsel admits that 
candidates :nay serve as hosts ofradio p r o p a s  in  some circumstances. GC' Reput-t at 12- 
13. concluding ~ h a r  "the fact :hat the host is a candidate is MI: by itselfdispositive" and 
urging exmination of"al1 circumstances ... in order to determine the purpose of the 
communication." Id. at 14. Underlining this focus on motivation (purpose), lhe Generai 
C'ounsel proposes to advmce an inves:!gziion by ill! inquiry into the radio ne:u;orks' 
editoria! policies. GC &pori n! 20 11.22, 23. 

it is difficult to imagine an assertion more i.olitrw to :he First Arnendrnent thi3.11 
the claim that !he SEC, i federal ag,eni-y, has the a:::!iori!y to control the nea's media's 
choice of f o r m a x  hosts, cnincientators and editorial policies in addressing piii?iis poiii.1, 
issues. Yet, tht- 'iireneral Counsd appexs IO c o n i e ~ ~ i  that the FEC has the aurnority !o 
approve o i  prikii-ti: candidate appxrrrncss if3 !E ni.;diLi based on what candr&::ce :+d;t'. ri i .  

a! 13, arid that thc Cointnission has tf:z aulhoriry ti> rcquire the media to censor 07 r t i i . i  

candidates to complj. with the Commission's rulings. Id. at 20. (See further discussion 
of the purported basis for this authority in advisory opinions infiu.) It is equaliy difficult 
t a  fathom \vhy tile General Coii!is~l beIie\w i t  is appropriate under any circums;:iiii'cs for 
this ayeti;! 10 inquire i:iti> the edi!onai policies of Khat are. uncontestzdiy, lCgl?.ii;1.1IC 

nredia eniiiies (''press cntiiies 2s 5 ~ 1  forti: in the exemption," GC R e p m  at 

The media esemriiiin 1.ioulti clearly d1ow a broadcaster to ai: a Dornan cmps ig r i  
t the broadcast with favor;ible c o m m c i i t ~ ~ .  raiiy repim: Fvith express ;~dvocac;:, to bra 

to follon. i t  with an editori:! eridorsing C'enian, and to cap i t  offwith an appeal for 
listeners io contribiite funds io Do!iia:~. See, cg. ,  A 0  1980-109. Thus, ihe relationship 
of a hroadcusl to a carnpaig  (c.g. whether i t  includes express advocacy or constitutes an 
endorserneritj can have no hearing on a-hether the media exemption applies. 1t \vas t!ic 
obligation of the Geixrn! Counsel in [his m a i m  to determine whether the media 
exemption appiied wit!iou! rcference to any connection with the election. By inverting 
the stages of the mandated nvo-stage inqrliry under the niedia exemption, proposing 
indefensible govemment.-approval requirements on media formats, reaching an indefinite 
conclusion ("the Shcws may not be protmed by the 'press exemption"' GC Repori iit 
2 1 ), and proposing to investigate rricdia editoria! policies, ihe General Counsel failed to 
present even plausible argument h a t  the iadio r!ct\vcrks' broadcast of radio programs 
was any1l:ing other than a protected mediri niinction. 

Given the directives o f  Hcciice;. :F Digcsr and Phillips, It would be helpful for the 
General Counsel to clarify in  fiiturt- cases bearing on the media cxemption whether he is 
rccommendins reason io believe for ihe limited pli~pose of discovering whcther the media 
exemption applies, or akcther he has concluded that the media exemption does not apply 

~~~~ ~ ~~~ 

> In addition to t!ie weighty First S.!nr:idnient concerns forbidding such inquiries, i t  is unclear how any 
inqu in  into a radio station's edi?o::al policies wouLd k i p  establish whether or not certain broadcasls Were 
within the scope of its media funimns .  The FEC w w ! d  cirhei h a w  to conclude that the editorial policies 
t'ntmselves \Yere so deficient as to d:sqwlify the s tmon as a ieg!tir?mie media entity or to argue that the 
stasion ha3 failed to foilon irs own policies and 11) irnpose 3 posemmeni sanction for the failure. 
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and is reconmending a rnore complete investigation. In ?his instance, the General 
Courxsel was no! precise, swing that there was “reason to believe that SKN and 
Prernierr” were ”not a.ctirig in their [press] capacities,” thai they “may have” given free 
time IO a Federal candidate. and that Dornan’s aupeamnces “may not. be protected by the 
‘press exemption.’” Id. at 21. However, ?he discussion ofthe “purpose of influencing” 
slandard rerid express advocacy along with the proposal to seek transcripts of the proganis 
at issue can only be read as a rejection of the niedia exemption, for surely that exemption 
cannot he iieM to $3 or f;ii based ox the coi>tenl o f  a ccmmunication. 

11. Counsel’., Argumenls Against the Media Exemption 

The Gen-rsi Counsel a3vances a nl;mi;e:- of aqumenrs  and authorities agains: 
appiicxisri of t h i  media exemyiorr to :he programs at isstir. None overc~rne he v.ci;hr 
of a propcr inter;-:-tarion and direct appiica.iiirn ni‘!iie rrirdid exemption. In  addition. 
each of [!IC proffered arguments are deGcieni on rheir own ?rounds. 

ln addi!ion. rhc Cwiimission has already sonic\vtiai eroded the disiinction be twcn  
advenising arid resular p r o p m m i n g  in t%dv.isory Opinion 1998-1 7. Whiie that opinion 
was predic.ated on equal ~ C C E S S ,  Ihere is no equa! access requirement i n  the FECA‘s 
media exemption” anti,, therefore, v . ~  cannot use the specific condition proffered anti 
approved in A0 1!&3-17 10 iiinit or encumber rhe media exemption with regard to o!her 

~~~~ ~~ 

” During Conmiission &mission 3 quesiion ~ ‘ 3 s  raised abou: whcthcr some standard akin IO the K C “ s  
Fainiess Doctrine o r  equal-rime requiremrnrs might apply In this rrarier. The FECA’s media esemption is 
nor coriditioned in any u a y  on fairness or sqwi access. To thc extent thar spccial considerations may appIy 
10 hroadcasr imedis, those iss im :ax \\itiii:l thc jurisdictron oi‘thc FCC, not of this Agr~!cy: “the ‘equal 
oppornmiry’ d e  under communicatiois i w ,  47 CJC 4 3 I >(a i ,  ordins  ily resoives disputes like this.“ 
Starernenr of Rrasoits of Cornrmssloners Thomas and McGarry in MUR 3366. 



media entities. (See  further discu;sion of the a t t c n y  10 ciLc advisory opinions 2s iimikiiig 
the scape of the niedia esernption i+.) 

Programming C o nuo 1 
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from scripts, have topics pre-approved. or t o  !;ubject iiienmlves to real-tinw editorial 
control. In this respect, Doniiiri functioned in the s m i e  fashion as any other talk radio 
host Oi guest host. If i'. is pemissible at all for radio broadcasters to allow candidates CII 

the air (as i t  clearly is). 1 tio not see hoiv :his Conmission could claim any autiiority te 
require broadcasters IO censor candidates' cornmento. 

The seiection of Domm as a guest hos! was 5.1. ell a.ithin the reaonablc editorial 
judgmc.nt of the radio netaorks. Danaan ivorked as ;i radio coinmeniator prior io his 
eriliy into pofitics," mind c o n ~ c i n p l ~ ~ t ~ d  ii pcrzinient rs!!:m IC thc fieid during the vcry 
broadcasts at issue.'" However. even if Dornan had no prior experience in radio, i t  would 
be inappropriate for the Corninision to second guess :! broadcnst,er's editoricii ,I iidgnie: ,: 
in choosing a hosi for a repulariy scheduld p r o g m .  f.:iider he t\i'o-stage pr. ' ;css 
mandaled by the courts for this agency's ii.:vcsiigation; of media el::i!ies, unlc :. we h:i\ :. 
iktcmiined that the mcdia excr:iption i s  ixppiicakile "'.';a inquiry nu!" he adti: x d  to . . 

n!ati:.ation, conneciion with ths carnpaigx e!c." R w d w  i Dige.sr, 509 F. Supr :I: I7 I S .  

Content Iknitatians I n  Adsisory @inions 
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Mason and Sandstrom in Clinton and Dole Audits. In any case, advisory opinions canno! 
be used to slippoi7 a n  interpretation piainiy i i l  conflict with tiie statute. The cired factors 
are no! usecil either in deteimining whether a media entiiy is owned or controlled by a 
candidate o: i n  dersmrining whether pmicuizr p i ’ogmming or articles arc \vi:hin nornia! 
media funcrions. 

‘This Elliter shows the wisdom ofthe COWS‘ reasoniiig, n i ~  even if the i.ariclis 
advisory opinions cited are not used in an atrempt ‘lo place ediiorial restrictions on 
broadcasting s:aiinns, they are clearly invoked as specch restrictions on candidates 
tliernselses. Crindidates may appear in the :nedia, say the opinions as cited, as long ;is 
they c!o not s+ anything abont their c~rnpaigns or anything uncomp1lment:iy about their 
oppOil\::!IS /ti. ;:I 13. U’liiie srrch resrrictions might be endorsed by somc ri.ibrrners as 
hayin; :he poteztial to improve political diwxirse. !he:; arc hardly consistcn! v\.ith the 
First .A.rncndment or with the nature o i  poli!ics. 

Reaching tfie siirnmit o f  inappropriate citations arc tile Gencrai Counsel’s 
reierences to opinions involving newslelters published by candidates or political 
coniniitlees ( 1  990-5 and 1988-72, G C ’  RE/:JI? at 13). Since candidm-owned publicatinii.s 
Fall ourside the media exemption. opinions addressing then1 can have no bearing on the 
app!ication o f  the exemption to other publications or broadcasters, nor would they 
eiuci&!e what might constitute iegitiniarc rncdia Fwctions. Since both of the cited 
opinions present cwncrship and coritroi o!’th:: publications as undisputed fxcrs, they are 
of no value in determining wiiether thc pragr~: rx i  at i ssx in this matter \4 cre ox.ncd or 
controlled (a-i:hin :he meaning ofthe nicdia exemption) hy a candidate (assunring the 
General Counsel i s  even disputing the issue). 

General Counsel urges some sort of content test, perhaps applying exclusively to 
candidate appearances in the media. 1 understood the General Counsel to contend. in the 
course o f  Commission discussion o f  this Matter. that the media exemption might not 



apply, for instance, i f a  broadcaster or publisher opened i t s  pages or facilities to a 
candidate \vho then made solirit~;ions fc~r his cmipai.g. ?'here is,  however, no express 
advocacy or solicitaiion lirnitatior! 10 the media exemption." In fact. i t  is plain that one 
purpose of the media. exemption is to permit expiicit endorsements of candidates by the 
media. Having determined that the ta!!; s h o w  at issue were ;vithin the ordinary coursc of 
the radio networks' broadcasting functions. the Commission has no authority to inquire 
into what was said or by whom. CJ GC R e p o ~ i  at 23 (discussing discovery of p r o p m  
transcripts and station policies). ?'he Commission has no authority to condition carididale 
appearances on broadcasts to Commissinn.-speci~ed format limitations or conteiit 
controls. 

LI1. Express Advocacy and the "Cannpaign-,related" Tesl 



contrary to the Supreme Court's holdings in h C k / q ,  and MCFL. But part (1 ) )  of the 
Commission's express advocacy regulation is far more expansive than even the Furgatch 
opinion. First, the Commision's reg.ularion omits what is arguably the most critical of 
three steps outlined in Furgatch’s proffered lest: the requirement for mn expiicit call to 
action. Nothing "express" o r  "expkit" is required under part (b), it covers statements 
which merely "encourage[] actions." Sec?nd, pan (h) is c a t  as a '.ieasonabi:. person" 
test, generally implying a jury detemiination of a conmoraly accepted meaninz. The 
Furgulc.4 opinion. however. holds that a statement mtist have "no other reaSGnabk 
interprela:ion," "[o]nly one piaidsible meaning." and e ~ c l i i d ~ s  "my reasonable altematiw 
reading"' 807 F Znd Zt 854. F i i ~ ~ t i t ~ i ~  requires "no ambigmy," Id. at 865, clearly a 
diffcrenr : s t  than tshat a reas;i;!3ble person might take a stati:i:eiit to mean. Especially ! i i  

the con!^'^! of Buckley the F n y m ; ?  phrase 7 : 7 ~ 5 t  be read as r:iarr akin to a ' . -~ -~ i .ond  a 
reasonakic doubt" standard ri;m to the "'ieascmble person" tcs; embodied ir : zrt ( b )  of 
o:!: rcpuiation. hloreover, pi 
taw, Christian Coalition 52 F. SUP. I" at (>: imii cases cited liiercin. cic~rn:~:.c.d t:y 
judges and no! by a j u p  a a rc:isonaSle pcrsim test might iniplj.. 

mcc or ah2;encc ofes;liess a d v o c x y  is "a pu~:  .:s.icstioi: ,.):' 
. .. 

The General C:our:se:i also analyzed rhe content of available pro?:m transcrirm 
pursuani to a "ca~nphign.-r~!ated" standard derived froin several ad\,isor\, opinions ((;C 
i d q w r  a! 12-13 j. For texcwx nearlq. identical to those detailed in rejecting the 
"eleclioneering message" standard iri the .;tatemci,t of R.ea::ons of Vice Chaimian \i-old 
and Commissioners Elliott Mason and Sandstrom in the Clinton and Dole audits, I 
conclude that the Commission may not usc "campaign-rela~ed" as a substantive standard 
2nd i t  should not he used as a sho::hand phrase for describing various statutory prosisions 
ofthe FECA. 



Conclusion 

The media exemption is xiot rendered inapplicable simply because the rnedla 
entity mz.~,:s timr ur space ava.iiab1e to a candidate. (In fzc:, the exemption exists 
preciseiy to proteci stich appearances.) It is commonpiace frir newspapers tc open their 
op ed pagcs to carihdares to discuss important public issues. 
publish ekcfion ~LACS. sorrierimes including unedited siittements of smdidatcs ( usu;il!y 
siibject io i-.ng:!i rcsrrictions). ITsuch di:ec!ly election-related material is protected by the 
media exc::ipticE 
\vhich occurred i<!!,.g beiore the .:kction and of uiicerrain relation to ir. fail to be 
prxecteti .' If can..: )2!e appearances on brIw3cast rrletlia cj.ie prot.ecied by the cscmption. 
this agen:. has ii,, ..:i:hority to inquire in:c: :he details ofthe editoriai iudgmc:7: of who 
\vas invii. .; er wvt-: :onditions were placec. upon Doman's commeris. 

!J Vxinous pubiications 

i t  beyond douht is). !ioiv can the tyFies of broadcasts at issue here. 

I t  \voUii.l ! u v e  beer; 1nappIopriak for tho Conmission to pursue an investigaliori of 
these matters. Indeed, i t  is unfgi-t!\naic that thcir resoiuiion took more than a cursory 
review by rhe Office of General Counsel. The length of ;lie Geiiei-dl Counsel's Repori 
(and <>:'!.his smemerzt). oniy dernansiraie the lcggtiis to a.hicti i i  u:ouid bc necessary to go 
to coi;iure 3 vioiation of the I T C A  out of rhe  clear facts and simple law a! issue ir: the 
matter. 

DAVID bi. MASON, 
Commissioner 

bate 

I s  See, e.%.. "George U .  Bush, ttx Ucrra::er. Troubles the Kepuh\lcan Soul." hy G a p  Rauei 111 iht: Octohtr 
7 .  iF9S Kea. l'ork Timcs. The anicic's byline t . ~ p i m i y  identifies Bauer as "a Repubilcan m i d d a t e  f o r  
President." Because the E'ECA's me& e ~ ~ m p t i o i ?  dnes not difkrcntiate between prinr and broadcast 
mcdia. an!: standard proposed to tpply :o radio 'xuadcasrers iwuld apply equally 10 newspapers 
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