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This Report relays the status of the two remaining matters stemming from referrals from the
Department of Justice's (“DOJ™) House Bank Task Force.! MUR 3974 involves Congressman
(Charles Range! and his campaign commitsee (“Range! Commitsee™) and relstes t0 the use of cash ©0

siss committer disbursements as well as recordkeeping and reporting violations. MUR 3971
iinvoives former-Congrossman and former-Secretary of Agriculture Mike Espy as well as Miho Bepy
for Comgeoss smd Tom Espy, acting as treaswrer (“the Espy Commitice™). The cass involyes
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Responses to the reason-to-believe findings ant' reegueas, Tor pre-probable cause concilistion
were received from the Respondems’ attomeys in ity WILRG  Xtchmens 1, 2. 5. This Report
informs the Commission of the responses in each metey and makes turther recommendations for
each of the MURs. In addition. the Report maies ecimmendmums wgarding Mike Espy 's apparent
use of campaign funds for personal use.
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The referral matenals showed that the Rumges (Commiter sssued twentv-one (21) checks,
totaling $19.554. that were made pavabie w0 “Casn. © ¥ mmi of 517800 of the $19.554 was in
amounts which exceeded $200 each but was nor itemmesi. 'With espect w0 three of the checks,

which totaled $5.000 each. the resuiting cash was asst ir “gizcion day expenses” in connection

O

~ with the 1990 and 1992 Democratic prrmamnes m Seov ¥ e ant the 1991 New York City Council
general election. The Range! Committes fad o exara! i the emounts. dates. ultimate racipients or

i the precise purposes of the cash dishursemems. Bisest o1 'the wierm! materals, the Commission

> determined that there was reason (o befieve thar dre fangs | Commiteee had viokawed the cheok

-

disbursement, recordkeeping and itemization recpummems. of the Feters| Blactson C e Adtof
1971, as amended (the “Act” ar “FECA™), foumtian 2 (. $C. §F 4352ok5), 43260N(1), SIS NA)

- N and 434(b)6)A). Because Comgresssnmn Mhege! i weriteon amt! casheil Fithe B ngel
Commitiee checks w canlt, the Commissiam.aben fast! rsmen o hetliove e o

v

check disburserment provision at 2 U.S.C. § 4ETHN1)) divoougth 'his personal invdiverment indhese cash

Counsel 10 the Ranged Cosmmittos: and. Cossgrosssrmsm fangy | sthmitteii 2 vegponse to-the
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1 and 2. The response includes affidavits from Congressman Rangel and Jim Capel, the
Committee’s campaign manager. Attachment 1 at 7-10.

The responses provide some further information regarding the 21 checks issued to cash. The
information has been used to draft the attached chart, which lists each check, its date, amount,
purpose, endorser and any notations made on the checks by Congressman Rangel at the time he
wrote them. Attachment 3. Based on the materials at hand, it appears that at least 14 of the 21
checks made payable to “cash” were negotiated by Congressman Rangel (or by a member of his
campaign or congressional staff) and the cash was later spent, cither by Congressman Rangel or one
of the Rangel Committee's agents. Attachment 3 at 1.7 Of the remaining seven checks issued to
cash, five, totaling $400, appear to have been given directly to the persons or vendors who provided
the goods or services to the Rangel Committee (checks numbered 1043, 4487, 4514 ,1914 and 1827).
With respect to the remaining two checks, totaling $404, they were endorsed by a vendor or staff
member, and the resulting cash was disbursed in whole or in part to the vendor and in part to others
(checks numbered 1252 and 1841).

Regarding the $15,000 disbursed in connection with both federal and nonfederal election diy
activities during 1990, 1991 and 1992 (checks numbered 2000, 2682 and 4661), although
Congressman Rangel endorsed the three checks and cashed them, Mr. Capsl
either speat the funds or provided cash 10 others. Attachment | at pages 3-4.

These 14 checks are numbered 4661, 1861, 1862, 1877, 1879, 1914, 2000, 2059,
2513, 2682, 2248 and 2342. Attachment 3 at 1. Tlleeofﬂleuchch,“
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distribution, get-out-the-vote efforts and headquarters operations. Attachment 1 at 10. Mr. Capel
submitted a memoranda he had provided to Congressman Rangel after the start of the DOJ House
Bank Task Force investigation, in which he lists the gencral categories and amounts of these
expenditures. i.e.. $2.300 for “Election Day Operation,” $1,200 for “Literature Distribution.” Id. at
11. Mr. Capel claims that the amounts eventually received by individuals ranged from $25 to $200.
However, his affidavit does not list any specific payment amounts or identify any recipients. 1d.’ As
for the documentation related to the $15.000 in clection day expenditures and disbursements, in his
1992 memorandum to Congressman Rangel. Jim Capel acknowledged that if receipts in support of
such disbursements were “maintained at all.” it was for a “very short period solely for political
reasons or reference.” Attachment | at 11.

Congressman Rangel’s affidavit provides somewhat more specificity regarding the
rermaining cighteen checks issued to cash, which totaled $4.554. Attachment 1 at 7-9. According to
the Congressman s affidavit, the cash was used for various purposes, including travel advances, staff
reimbursements, a number of gratuities payments, and several holiday contributions to needy
constiteenss and groups aiding the homeless in his district.* Attachment 1 at 7-9. As the attached

chart demonstrates. with respect to nine of these disbursements, totaling $1004, at lcast some

spacific mformation hes been provided abowt the sssousts given and the recipients are at least
PO

i

. In ot loast onc respect Mir. Capel’s submission conflicts with information that Congressman
Range! previously provided in commection with the DOJ House Bank Task Force. In a letter dated
May. 13 1993, Congressman Rangel recalled thet $3,000 of the clection day disbursements was
provided to three local candidates in increments of $1,000 cach. See First General Comseaf®s Report,
iasad May 4, 1994 “FGCR™), Attachment 28 at page 69.

B Some of these cxpeaditures, on their face, ise questions of personal use. F
@ffice maaies no recormmendstion reganding the applicability of 2 US.C. § 43%9’s
m-mmwmamacm-
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generally identified, i.e., “Lenox Terrave stutf mesmtiest” Atantinment 3 (thetikes mumthesnd 1043,

4487, 4514, 1252, 1841, 1861, 1914, [827. (N4, [{owever: . oqgenimg tic: reomsining nime of theee

eighteen checks, totaling $3.550. little orne inthrmaticon! tass meer provaied rganiing the sacipionts

and the specific amounts of the cash distmrssmess (b hes' eoceveet.  Although the Respondents
claim that the cash eventually provided to @y sngle ecsmeent from: these eaghteen chosks was
almost always $100 or less per transaction. mne of' e o casiect were s suneunts i cxoass of
$100. /d. Attachmemt 3. The response s reterrad maserTaiss dsec mecenc tisat tee Renge!
Committee did not maintain any records resated 10 1 hess:: tistnarcserments

The Respondents concade that the Runget (. ommmitees vodieser tie Act’s reconfissaping
requirements at Section 432{c)5) bv taling 10 Mumamssapse: secancatation for dishusserments.
They assert, however. that such violstion was " immernionsd . a=C. g mmems ™~ Afacheest 1 at 2.
Moreover, they contend that there was 0 vioiation o™ be: tiecsh. deshusscanent nale ot Soction
432(h)X1). Although they acknowledge tha 1) ctmods: costimg S 19554 . ntheling the fhane in the
amount of $5,000 cach, were issued 10 “‘casit;” ity argne tinsr: lecrmasicmp of these dishussemsents
was permissible. They claim tha “virtaily all™ of thisciiekinsssrascnts thet vesse sitimettly male

were for $100 or less. /d. [n madeing this argusent: tises ety oon |11 (CFR. § 0201, wikichpenmiss
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Respondents further assert that there was no violation of the itemization requirements st
Sections 434(b)(5)XA) and (6)(A), based on the claim that these expenditures “aggregased $200 or
less per payee, i.c., under the itemization threshold.” Jd. at 2. The two violations which
Respondents contest are discussed in turn below.

1. Section 432(h)(1) Violation: Cash Disbursements

The Act prohibits committee disbursements to be made in any form other than by check
drawn on an account established at a designated depository. 2 U.S.C. § 432(h)(1). The sole
exception to Section 432(h)(1)’s check disbursement requirement is for disbursements from s petty
cash fund; under 2 U.S.C. § 432(h)2), a committee may maintain a petty cash fund from
which expenditures of $100 or less to any person, per transaction, may be made. 11 C.F.R.
§102.11.

Both the Act and the evidence at hand contradict Respondents’ assertion that most of the
cash disbursements at issue were permissible. First, the Committee’s reliance on Section 432(h)(2)
is misplaced. The funds at issuc were not petty cash derived from a petty cash fund. A petty cash:

fund consists of currency and is maintained for “small day-to-day cash expensss.” Cf FEC'S

1987, page 115 (“Compliance Manual™).* Most of the cash at issuc was used

: The standard definitions of “petty cash” also negate Respondents’ eu-u-ﬁ-r
is defined as: “currency maintained for expenditures that sre conveniently made
Aﬁ-ll-a:ll:ylmsme-m|:ncyumllexpt=melfor-lellll:emustl'wel,n-i-,!"i

LAW DsCTIONARY 1032 (5th ed. 1979). Similarly, an accousting text discussing: '

procedure for petty cash funds states that: A check is written for a round

$100, which will cover the small expenditures to be paid in cash for a period

This check is cashed and the money kept on hand in a petty cash box or drawer

ACOOUNTING: THE BAsis FOR BUSINESS DECISIONS 319 (Donald G. Mason et al., eds:
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less. In addition. the cash at issue did not come from a petty cash fund, but rather from pre-signed,
blank checks routinely carmied by the Congressman and issued to cash when deemed necessary. Pre-
signed blank checks issued to cash do not constitute a petty cash fund. To treat these cash payments
of major campaign cxpenditures as petty cash disbursements would directly contradict the Act’s
requirement that all disbursements be made from a check issued from a political committee’s
designated account. See 2 US.C. § 432(hx1).

Second. statements from the Rangel Committee 's own bookkeeper, Ms. Patricia Bradley,
drrectly refute the assertion that these were petty cash disbursements. Ms. Bradley informed the
DOJ Task Force that during the vears at issuc the Committee maintained a petty cash fund to meet
small. day-to-day expenses. but such fund contained no more than $50 at any one time and the
largest petty cash expenditure involved $29 for a roll of postage stamps. See FGCR, Attachment 28
at page 12. Morcover. Ms. Bradicy indicated that Congressman Rangel had never received any
proceeds from the petty cash fund d  As none of the cash disbursements were drawn from the
Ramgel Commitiee 's seif-identified petty cash fund, they can not be analyzed as petty cash
dishurscancnts.

Fimally. despise Respomdents” assertions, there is no support for their claim that most of the
cash st isswe was disbursed i amousts of $100 or less. Indeed, documents relsted 10 the
Mbunh—chumum-ﬂuﬂ-‘m
if wet all, of these disburscmeats. In addition, there is evidence that contradicts the claim that all of

- m-ndSmlmxnswlsch-‘lyﬁ'Wbyﬁ“.“‘
these dishursements are taceshbie or were properly reported. Indeed, the Committee’s bo
informed the DOJ that she wus unsware that these checks wase even cashed by the

.umtil she secsived the bank statesnents. Sce FGCR, Asachment 29 ot page 4. This si

that, as the Complisnce Mansal warns, 2 committee should “Never issue a check payable o cash.”
1992 Complisnce Manual at page 123.

.
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the $15.000 spent by Mr. Capel an clecticondhar wensim imscermenssif BIID or lass. Faast_
Congressman Rangel has previousiy intbraved: the: DL Mtk oot tie 15,000 mcinded theee
$1,000 contributions given to local candidmes, FGITR. At 78 ot page- 6. Secandly. oven
Mr. Capel’s affidavit indicates that trere were: distnerssrrmsnss: moosss: of BI00. as b anly cleims
that most of the $15.000 he spent was 1 armoumss fioom S5 o I (mot. bees: thas S100).
Attachment | at 10. In light of all of the sbove. st Responstens violserd Sectiss
432(hy(1).*

2. Reporting Viaiatiows: Failuns th Ress

Of the twenty-one checks made pevatnie: tooci: s . csling S50 e itcexined and

even those were reported incampietely. © Severr affthie tveny-—one ciesis. ssling 17808, wesr in

excess of $200. Counsel contends that o wolatiomaff e ¥ s ST Stysnmes eccased
because “virtually ail” of the remmumnyg casit wess ultimees i dethessed: = ssne—— aggeageting less
than $200 per person, below the Act’s iEmzaticon divestioitl. Annthenest | 22 Howswer, as
previously stated. with respect to the mmgority of tiee flmiisar e e Rangpt) Commites has mo
recollection or documesmation regardimg whe recervertitie b amous thatfhey seosivell|
Nor has the Commirttee offered any documennary, sugpeer ffon asctismdheeiie dithassments and
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expenditures were in amounts of $200 or less. Also as previously noted, that claim is imconsistesst
with Congressman Rangel’s previous statements to the DOJ that $3,000 of such money was
disbursed in $1,000 increments to local candidates for their election day use. See FGCR,
Attachment 28 at page 69.

It further appears that, contrary to the Respondents’ assertions, a portion of the cash at issse
was received by individuals or committees that had received sufficient other Rangel Committes
disbursements to cause all subsequent disbursements to become itemizable regardiess of their
amount. See 2 U.S.C. § 434(b)X5XA) and (6XA). Relying on Congressman Rangel’s affidawit, the
endorsements on the checks, materials produced by Congressman Rangel to the House Baslt Task
Force and FEC disclosure reports, this Office has identified eight recipients of either cash or chscks
made payable to “cash who received in excess of $200 from the Rangel Committee during the same
calendar year. '° In summary, the Committee failed to itemize at least seven checks, totaling
$17.800, each which were in excess of $200.

3. Discussion of Conciliation

Counsel for these Respondents has requested that the Commission take no firtherastion; but:
in the altemative they have requested preprobable cause conciliation. As dermonstrasest abisars: it tiss
clear that the Rangel Committee violated the Act’s recordkecping and check disbursement:
requiremcats with regard 10 approximately $19,000 in disbursements. WM
itemize at least seven checks, totaling $17,800, each which were in excess of $208. Attachmmentéat
2. Counsel argues that this is a de minimus amount as compared to the Rangel Committee*Soverall!

disbursements of approximasely $1,168,153 over the three year period from 19891992

Ay

» mmmwmmmmwﬁh—.wm*
Sylvia Woods/Sylvia’s Restaurant, Keith Wright, Mastin Luther King Dessoerstis Clubrandilis:
369th Veterans Association.

At rrﬂlwr-"
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Respondenss’ practice of isssing pre-signed blank checks to cash and failing to even keep
uack of sech prymcats rens costrary 10 the very purpose and essence of the FECA. As a result of

this peactice, Respondents are wasbie 80 account for nearty $20,000 in expenditures over the three

vear period. In gt of the circomstances and the candidate’s heavy personal involvement, the
Office of the Geaeral Commsel believes that concilistion is the appropriate course in this matter.

Accordingly. amached s a preprobable cause conciliation agreement




As indicated im the firssiGoemeat k Comnst!'s report in this matter, a comparison of Espy
Committe ropests withr Hsgy (Lammiteen tisesks provised by the DOJ for selected months during
1989-1991 suggested thaa S5 T | b0 m tstmerscnsents were not reported, and that the Commitiee
reported $37,432.20 in distasrsseneens: tor whech tieere were no corresponding checks. An additional
$6.421.08 in disbursernents \verecregporeed tweee . $56,24 1 .00 was all reported in round-numbered
disbursernems and $3.201 . 2 1 mutissharsseneents were reported with inaccurate dates. The Committee
also did not prepare or MMmean reeordis with regsnd to reimbursements from the Espy Commitsee
Mike Espy. In addition. theretbera resvasben thet Mike Espy made $3.500 in contributions %0
candidates which were suinscerat}y cemntisessed by tise Comsmittee. Of that ansount, $1,750 was
reported by the Espy Committee:: s« tireeet contrimstions by it to foderal candidetes. The remsainder of
the comtribetions were: ropoeted s temzzed reatiessemeents made to Mike Espy, but sot as

Based om the: fovogpany: sifernssisen . lisc Commission found reason 0 belisve the Eapy
Cosmnitsee vialased the: Aot Ssreccediicerpimg and reporting requirenacats found ot 2 US.C.

§§ 432{0)(5), 45MUH4) sembAEMEDIENCH) sanit that tinc: Espyy Commmitter vislated 2 US.C. § 441F
with regard tethiscreibinssssmetss. Mumbw
violised 27U SC. 840

The Respesderns dé e comtsst screepetting or recondiceeping viclations, but offer several
explemations. Attactinees'S att] 4. THesyssaatc: that tisey' have “not attesapted a chesk by check or
Astachismast S'at 1| Ropmediinpshieci mconiistensiss between tise Committee’s disbursements as

indicased bry its ctiecks sl as<disstinsdtiy itsoeperts. the Committee asserts that when completing
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disclosure reports the staff did not always rely on the checks actually used to muite the
disbursements, but instead relied on lists of disbursements or receipts provided by athwrs, witiath
were apparently not always accurate. The response also suggests that when Committes: checdis:
would be issued to Mike Espy or some other staff member for reimbursement of an expurtes: they: Hand
made, the disclosure reports frequently would only identify the vendor or other recipient of the:
underlying payment for such expense not the reimbursed party. From our review of the informationr
at hand, it appears that the amount of unreported disbursements closely approximates the amount: of'
reported disbursements not reflected in the Espy Committee’s checkbook.

The Committee’s response also suggests that some of the reporting errors can be attritistedtit
lack of documentation. Attachment 5 at 3. It claims that an office move and four broaki-imedisrimg:
1991 meant that some receipts were lost. ' Counsel concedes, however, that records in the: formmaoff
notes and receipts “were not kept beyond their need for listing in the reports.” /d st 2. Withh regmed!
to the round-numbered reimbursements, counsel states that such payments were made: for-snomnts
less than what was owed and that the Espy Committee did not over-reimburss ssryoms, imsttingg

then-Congressman Espy. /d at 3.
Regarding the $3,500 in contributions for which Mr. Espy wes reiminssesl; theseis

information indicating that $1,000 went to non-federal candidates. Attachment:Sat/7"™ Commell

b
[ g A%

= In a follow up request, this Office requested supporting documentation forr thie-peviod!
November 1991 through March 1992, all times following the last reported break-imattie: By
Committee offices. However, counsel was unable to provide thoss maseriais-eitlier; st Bigy
Committee apparently stopped paying rent on its storage facility and the items wenedisgussdiofithy
the facility operator.

s mnwww.ma.mum
with a state eloction. Attachment 5 at 7. Counsel also informed this Office-tiy telepionsthus

another $500 was provided to two state candidates in the amount of $250 escii: Alllougihoounedi
Mhﬁedd:ecnndndﬂu.hed:dmtpm&nccnpmoerEmsM et

A

& .." L T A,




argucs that with regard to the remaining $2,500 in federal contributions, the Espy Committee’s
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reporting of the undertying reimbursements to the candidate shows that there was no attempt to
conceal such contributions. Id at 4.

Although nothing mn the response vitiates these violations, most of the Espy Committee’s
explanations appear credible. Unlike in MUR 3974, this matter does not involve a candidate
distributing sizable amounts of cash in connection with elections and for which there was no attempt
10 nemize or maintain amy records. Moreover. it has now been almost four years since Mr. Espy left
Congress 10 become Secretary of Agriculture. and two years since Mr. Espy resigned from that
Cabsnet position afier an Independent Counsel (“1C™) was appointed to investigate his acceptance of
corporase gifts. Thus far. various corporations and individuals have been successfully prosecuted by
the IC or a1 least indicted. See Attachment 7 (news articles). As discussed infra, at pages 14-15, Mr.
Esp: is still the subsect of that ongoing criminal investigation by the IC. Attachment 7.'* Given all
the foregoing. this Office recommends that the Commission exercise its prosecutorial discretion and
take no further action with respect to the Espy Committee’s violations of 2 U.S.C. §§ 432(c)XS),
434(b)4). 434DXSKA). 4411 and Mike Espy’s violation of 2 U.S.C. § 441f and close the file.

2. Persssal Use lasme

In the course of preparing this Report, this Office discovered evidence of a more recent

posemtiol viokasion of the Act. Specifically, the Espy Commitiee's 1995 disclosare reports revesl

that & made a $30.244 payment to the law firm of Steptoe and Johnson on October 11, 1995.

"

This Office also reteived a
seficrsal from the IC, MUR 4331, which imvolved a 2 U.S.C. § 441f scheme related to the can J :
commitice of Mr. Espy’s iwother, Heary Espy, who hes been indicted. The Section 441 \
im MUR 4331, which imvolved James Lake and others, were successfully conciliasted with clivil
penaltics swotaling $17.000 and thet matter was closed on June 14, 1996.

e T
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Attachiment:$att || THuussimottiee daw- fimm that represents the Respondents in this matter, and

Commssion indicos: sttt tee kspy Committee has previously paid counse) for this metter

sepmrmedv, i iﬁhﬁﬂ%pmmfwhplm’nsmumhlcm

and that invessigaiom ihsss mot mvoive sssues rejaeed 0 Mr. Espy s activities as a federal candidase
ar a Congrosssma, |1 mssssar sssue 0! personai use

Excass cammmg@r usts ma not e converted to any person to any personal use, other thes %0
detray and ardimrs. g meosssar. exgeenses meurred m conmection with his or her duties as a holder
of Federat atfice. 210560 <4V Tiee reguiations further define “personal use,” describing it as
the use of funds iz cammagm ax<oun: of a peesent of former candadase 0 fulfill a commmitanent,
obligation ar expemse: 0’ 8N werson that would cust rrespective of the candidete 's casapaiga or
duties as a Federal uficctmoaeer 1] CER ¢ 113.11g) (February 9. 1995). With regard 1w legal
expenses. the Caommsssar s tegumions provide for a case-by-case determination as ©0 whether
commites: (EayITemS: to expa | Bess constiuuee personal use. 11 CFR. § 113(g)1)X@)A). Under the
Act. ttre tezm “Focterst  offoee” muchagies tie offece of a Representative w0 Congress, but docs mst
include: thre: afffoesadT( Cathomet Seccremress. mcluding thet of the Secretary of Agriculase. 2 US.C.
§ 4313

Ilmﬁmxﬂllﬂhx-h-mn_ihhmc-s“m.
Shopsoerase! Ldisrssen fGor Tl (e rmay veiate 00 the engoing investigation by the 3C. “&
1T s invessi g corappeesssi to Taciss on sy ssswes. as previously noted, that investigation wes

- A pryymesn hor| bggd | fhessi toccounse | which represemted these Rospondents in MUR 3971, in
thee: asrvonast torf TS (I wessrnasile on eovemaber 22 1994 Aachanest st S8 at 4.

. 1Fithiee | b | srmitesstimiiHaeery performed in commection with this matier, or for some
case invalivingttie-contiidetcaniitert hisccommitter relating o petentinl vielations of Ghe Act,
use of casmwped gn s wonthiti isver azen spproprissc. Sae Advisory Opimisn 1993-15 (contributions

are to be: used iroonmss | begd | eesfor THD) mwestigation of FECA violstions). ‘ S -
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triggered by and continues to focus on Mr. Espy'’s activities as Secretary of Agriculture: Sasr
Attachment 7. One corporation, Sun Diamond Growers, has been convicted of’ ey | gt | gi v
to Mike Espy while he was Secretary, while others have been investigated by the I, intiotectiesstioer

pleaded guilty. /d. It appears that little, if any, of the IC’s investigation reiates to N beex Bsy, e

Congress, Mr. Espy’s activities as a Congressman or as candidate for federal office:'" Givesnthisariine

aspects of the IC’s investigation that involve Mike Espy relate primarily. if not exclussvedty, tooths
activities as Secretary of Agriculture, it appears that most. if not ail, of the legal foes imquestion
would exist “irrespective” of whether Mr. Espy was a federal candidate or federsd offfoetiadte: ™ IF
so, the payment of such fees with campaign funds was in violation of 2 U.S.C. § 489%

As of the date of this Report, the Committee’s reported cash on hand is SYBGEY. Axtendismeett
8 at 2. Asthe IC’s investigation is ongoing. future legal services will be necessary.  THisssuggasss
that there may be further use of the Espy’ Committee’s campaign funds for such |egsd ssrwicess. [in
light of the above, this Office recommends pursuing this more current and narow issascaffthie Fgpy

Committee's’Mike Espy’s 1995 payment of legal fees with campaign funds. Awnsthis PRI issnecis

B There is some indication that the IC may have at one time

Espy Commitiee may have received prohibited contributions from Sun:Dismond/Glowesssiintiie:
names of others. However, as that issue was never pursued in the criminal icase-agpiinttSan
Diamond Growers, there was appareatly no evidence of such a scheme:

was at one time an issue and some partion of the legal ssrvices

made any contributions to Mike Espy’s Committee, there is notining witich suggestetiissuiiiswaniili
be any more than a small portion of the $30.244 spent.

- In MUR 3941 (Kay Bailey Hutchison), and MUR 4003 (Den Rostenkiowslii)) thie:
Commission found reason to believe there were Section 439a violations, buttoadioefistiiesastioon
and closed the files. In determining t0 take no further action in NMURS 3981 | andi4ONE e
Camwmmdmuduwﬂkmfwumw
the effective dase of the current persomal use regulation (February 9; 1998)). '

payments in this matter occurred after the effactive dats

legal services here are distinguishable from those in AO 1996-24- (Wester Candiny)). Theses file
pmposedpaymmswetemledpummblemthuymmhw
pay for legal services used to refute allegations of impropercondect:
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completely unrelated to the issues and violations in MUR 3971 and is much more current, this Office
recommends that the Commission open a new MUR to address this issue. Accordingly, this Office
recommends that the Commission open a MUR and find reason to believe that Mike Espy, Espy for
Congress and Michelle E. Matlock, as treasurer, have violated. 2 U.S.C. § 439a,
Iv. RECOMMENDATIONS

A. With respect 1o MUR 3974:

1. Deny Respondents’ motion to take no further action in this matter.

2. Enter into conciliation with the Rangel for Congress Committee and
Richard A. Brown, as treasurer, and with Charles Rangel, prior to a finding of

probable cause to believe.
3. Approve the attached proposed conciliation agreement.
~ 4. Approve the appropriate letters.
B. With respect to MUR 397]:
1. Take no further action against Mike Espy for Congress and

5 Tom Espy. acting as treasurer, with respect to violations of 2 U.S.C.
§§ 432(c)5). 434(b)4), 434(bX5XA) and 441f.

< 2. Take no further action against Mike Espy with respect to his violation of
k 2US.C. §MIf.
- 3. Close the file in MUR 3971.
o 4. Approve the appropriste letiers.
C. With reapect to the New Espy MUR:
1. Opena MUR.

2. Find reason to believe that Mike Espy, Mike Espy for Congress
and Michelle E. Matlock, as treasurer, violated 2 US.C. § 439,

3. Approve the sttached Factual and Legal Analysis (1).




Lawrence M. Noble
General Counsel

2/#)%7 o~~~ O
a7 Lois G.

Associate General Counsel

AUBCiImEs:

1. Letteeriioom Ravgpe | Cowumsse | dated August 11, 1994, responding to the Commission’s
ressamt o detiesee Tndimgs .

Z Lotteertfoom Ramge | Counse] dated April 14. 1995, providing additional information.

I Syemiitiesst nutimmyg mformatson regarding Rangel checks made payable 0 “Cash.”

4 Fropmosdicontbnect: Concilastion Agreement for the Rangel for Congress Commitsee,
Rctterdd A Hirown_astrosseeer. smd Charies Rangel.

£ Rtspeonesstfoom Egpyv CommitsceMilke Espy

& Fastusd|smwiilloget] Wmiysis (Mile Espy and Espy Committee)

7.. Newes rmiadhss

8. T regmetss

SaniTfamsiggwed! Haveer WidDonme]|




Note: Attachments 1-5 not relevant -o MUR 4617
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By Sawndra Yerry

Washmgton Pest Staf! Wrater

halk up one for the defense agamnst
Donald C. Smaltz, the independent
counsel whose investigation of former
agriulture secretary Mike Espy has
drawn bitter complamts of prosecutory over-
rea hing
While detense notions 1o transfer tnals are
rareh granted, 4 federal pdge m New Orleans
has ordered that Henrv Espy. Mike Espy's
brother. be tried 1 his home state of Missis-
sappi—not m New Orleans, where Smaltz
~sough! to try the case

'S Ihstret Judge Edith Brown Clement
rukec earber this month that the transfer best
cenved the “mterest of pstice.” m part, be-
cause the alleged wrongdomg occurred w Mis-
sinwppi. and Hennv Espy and the major wit-
nesses hve there, Espy s accused of making
talw ~tatenments to a bank m Clarksdale, Miss
where he was mavor, to illegally obtain a
$75.000 kan to cover campagn debts m his
unsccesstul bid 1o succeed his brother i Con-
gress

The hattkee over the tnal’s locale—led by
Henry Expv's D.C attorev, Abbe ). Low-
ell—opened 2 iew front m the escalatmg war
hrtween defense lawvers and Smaltz, who was
appouited 1 Septewber 1994 to determune
whether Mike Espy abusved hes posstion by
acceptng @it~ and favors from the compames
he department regulated.

Espy. now 42, resgied trom Presadent Clin-
tan's Cabuwet m 1994, He has not been indict-
ed.

But hike the Encrger Hawmy, Semltz has
kept on pong. presenimg evidence to grand
pores m Washamgrton, San Framcmco, New Or-
leans and Musscupgs. 2nd gaming indictment
agamt 14 people. [efense lowyers have ac-
cused ham of roving wildly beyond b aniginal
mandate concernng Mike Expy. Semaltz’s de-
fenders say be s st dong s job.

But now, some of defense attorneys repre-
sentmg bus targets have ramed 2 mew com-
plunt.

In 2 transfer moton, Lowell argued that
Saaltz had created “some appearance” of
“Sorum shopping” —avoiding judicial districts in
Mississippi. where Espy—who i black—s
s about twice that of the Eastern District of
Louistana. where the mdctmment was brought.

ln 2 motion opposmg the tramsfer, Smal:
ed that Espy's “true aam™ was to “cap-

- vestigate and remove him from office.

WAS@e L. Fest Tl P e

In the Espy Probe, Questiorihs. of Where

Vndependent Counsel Donald C. Smaltz has
had a stormy tenure since 1984, when ke
investigated whether then-agriculture

secretary Mike Espy had accepted gifts from
frms his department regulated. Recently,

The oftice:

befire o Dlack wury in the Distnct ©

John M. Dowd .
attorney for Richard
Douglas, a former
executive accused of
illegally giving gifts
to Mike Espy

argument But m grantmng the transfer on Nov.,
6 ~he agreed with Lowell that the “nerve cen-
ter” of the inditment's first six counts was
h‘l\\l\ﬂp'n

Meanwhile . a sinitar Smaltz-inspired drama
s unfolding on the West Coast, where another
D.C. lawver. John M. Dowd, is representing
Richard Douglas. a former executive with Sem
Damond Growers and a longtime friend of
Mike Espy

In Septenmiber Sun hamond, a major fruit
and nut producer based in California, was con-
victed m federal court in the Distrct of show-
erng Espv with nearly $6,000 m gifts. The
gifts were given by Douglas and expensed to
the company

Last month in San Francisco. Douglas was
ndicted on several counts connected with the
gifts, a~ well a~ an alleged fraud to obtain a
mortgage from a San Francisco mortgage bro-
kerage

“What we are asking [Smaltz] is .. . ‘Why
have vou moved the case you st tned against
Sun Diamond n the Distnct of Columbia to
California>” ™ Dowd sad mn an mterview last
week. “The only reason is, they don’t want te
try Richard Douglas, who is black . . . before a
black jury in the District.”

l gf‘ l d .| . . N BT

hos asked Attorney General Janet Reno 10
Sowrrees in Smaltz’s * : v

»* irgependent Counsel Donald Smaltz
ane==t “wa? Lo try Richard Douglas. who 1s black

’_,--"—-' 7

two defense lawyers accused kim of “forw
shopping —indicting defendants where he
have a tactical advantage at trial. A Smai
spokesman says the office brings cases “whe
the crimes were commitied.”

“Prosecutors have enormous power :
play games to find a place unfamils.
or inconvenient (o a2 defendant. a pla

where a jury of his peers, be they
ethnic or political brothers and siste
does not exist ©

—Abbe D. Lowe¥l. attorney
Henry Espy, brother of Mike Es

Tl WASEETON

againnt 1Jouglas could have been broug
pomting to the commts mvolving the mortg:
broker

“For all of Mr. Duwd's bmkes acvuatn
e has yet to fle 3 motion fer change of ver
or to spiit the trinl” Fabhey said. “We will
mation is filed.
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EISSINESE GIaNT TORVITTED FOR ILLEGAL GIFTS TO ESPY
i
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SOURTCE. 2T . Lenis Post -Disparch
BT HIVE 39NEF (DTS SECTION
Conyraoht Lo9

1i4 agribusiness giant
ne ‘nves’xga._xm of
former p.-::;_..“._.:*e Secretary Mike Bepy.

r of Zal:fcrnia was convicted on eight out of
maraEr kegal gifts andc ':an:pa;c_r.—. ccntributions.
RALE IO TS a cnc signal o other
SMOANIEen DY LIEIITEEST Wi1TC
Tegayil s 3 = 3= f s :prters of government
ITOTEs =310 DYS 3 3 . Greezberg, a msmber
TEBEN .ol v Domalc ]

Jinx o s
tlleerad orEC T Eer &ayTtt
saYy Yy Jamuays DS9S

~Lohomain tTms o Taces £ f =p } million, oo one
tesz:f1ed under

ill Der TaalEeT.

-h
ImmREL T AR TR = ' T charged

Thes Ty &6 B z-Diamenc gquilty cf making $5,000 in
Lo-egal COSTITTImIITICHS I ThRe Ialaec congressicnal cawmpaign of Heary
Zspy Espy' s OTaImes  TCRTed InT thoe oontributions and fraudulently
USINY lOTEYSISAT TOMMNISATICHS It Sarry our the illegal
CTANBaCTIOCTE.

Sum-aswenr (if I Sdies anc governmental -affaars amm for fig,
hareslpgur, prmoe: GAISDIT JEC MdinuT growers’ cooperatives in
Calrfoomes amc Jreemer. Xt= aff liates include Sun Maid raisins,
Surmsese” promes: o Tlasmond ddalnuac %@1

It haar haak throat thedlimgs with tike Agriculture Department, and
1o thes pamtt, LIS OoROImec Saies - wore than $67C million last year
- hawver pmr 11t LI 2= “Foriume 30C

The: Ag-rnitures Repartmen: has a volice 1n pesticide regulations
anct trexile matTerss ToAT =ar affect the growers. It also sakes school
lunch: mmrchasesr axt derpenses expor: prowotion funds, of which
Sun-{laseowr Memmsa s Jere JaemeSiciaraies

Thiee gjfims Lmdimder 52295 11 tickets and transportation af the
UI5E Opser teemmss TouTRament 352 4°" worth of luggage, $225 worth of
mesls aawl as 5533 oooe.. dl. mads through Richard Douglas, a semior
ViceE prasndent arc = <iowe Iryend cf Espy's.




Douglas also made gifts to Espy's girlfriend, Patricia Dempsey,
the indictment says.

The only count for which a not-guilty verdict was returned
alleged that Sun-Diamond illegally paid $3,100 for Dempsey to
accompany Espy on a trip to Greece. Defensge attorneys produced
evidence that another organization, the International Nut Council,
paid for the trip.

Espy resigned in December 1994 because of the ongoing
investigation. Smaltz was appoirted as independent counsel 1in
September 1994.

The prosecution did not prcove that Sun-Diamond received any
favors from the department, ncr was the proof needed, according to
prosecutors and U.S. District Judge Ricardo M. Urbana.

But defense attorney Richard Hibey said he would recommend an
appeal based on how the law was interpreted. He argued that the
gifts had to be for official acts. not because of somecne's
official position.

The defense argued that some favors weren't even given. It said
that one was a legal honorarium, when Espy was still a member of
Congress, and that the company was unaware of others, even though
1t approved expenses 1ssued by Richard Douglas, the senior vice
president who lavished all the gift

Douglas and Espy were close friends and Hibey argued that the
g:fts were based on that friendship. not corporate goals.

ART: PHOTO;

Caption: (1) Color Photo Headshot - Mike Espy (2) Color Photo
Headshot - Mike Espy. Received :llegal gifts (This cutline ran with
the preceeding photo in the THREE STAR Edition.)

DESCRIPTORS: COURT TRIAL; DECISION; RULING CONVICTION ILLEGHL GIFT
GOVERNMENT
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TITLE: Lobbyist Indicted in Gifts to Espy
BYLINE: LOS ANGELES TIMES
EST. PAGES: 1
DATE: 10/17/96
DOCID: NDAY296045
SOURCE : Newsday; NDAY
EDITION: NASSAU AND SUFFOLK; SECTION: NEWS; PAGE: Aé69
ORIGIN: Washington
{Copyright Newsday Inc., 1996)

Washington - The former chief Washington lobbyist for Sun-Diamond
Growers of California has been indicted by a federal grand jury on
charges he gave more than $10,00C 1ir 1llegal gifts to Mike Espy, the
Clinton adminastration's first secretary of agriculture.

The rges against Richard Douglas were announced yesterday by
Independe Coursel Dcnald Smaltz, who 1s moving toward seeking an
indicte £ Espy.

The 19-count indictment of Douglas, which Smaltz said was
returned late Tuesday by a grand jury in San Francisco, came three
weeks after Sun-Diamond was convicted in federal court of giving more
than §5,900 in meals, transportation, luggage and other gratuities to

all thrcugh Douglas.

mond, the giant agricultural cooperative, also was
making :llegal campaign contributions to Espy's brother,
s unsuccessful race for Congress in 1994. Douglas also
concealing that i1lliegal corporate donation. He also
making false statements to FBI agents during the
investigation.

Washington attorney John Dowd, representing Douglas, called the
charges “"fraivolous and without merat." Dowd said the indictment is
based on "meals and other nominal things of value {exchanged)between
two successful black men who have been close friends for 26 y‘lr..'

Douglas, 48, and Espy, 42, met as students at Howard Univ!rllt'
in the early 1970s, Dowd noted.

Espy resigned from office two years ago after Smalts’
investigation had begun.

If convicted on all counts, Douglas could face a maximum sentence
of more than 60 years in praison and fines exceeding $3 milliom.
REGIGS: CA US MME PRM; CALIFORNIA; UNITED STATES; NORTH RMERICR; PACIFIC
RIM
DESCRIPTORS: GIFT: MIKE ESPY: SUM DIANOMD GROWERS; CALIFORNIA; LOBBYING;
RICHARD B TEo
CHARITIES, COMMUNITY & CIVIC GROUPS; LAN ‘




8 INVESTIGATIING

On Fresh Ground

The probe of Mille Espy- widens to include new
allegations agmnstt chmlen producer Tvson Foods

By MCHARTEESMAF - R\FYTTEVLLLE
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returm

hai eTURNArG (Mo o fall-eeter aovesmgp
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Tvson Foods angt (it reeatmentgrvult Bl
Clinton as AYsamas Geverrne® Vidanesner
bes are alreasy eewr [Vimen cossumiren
hetpec hnance Clintoers : copmpmegPne. agms!
Jasnes Blaas. o of Usee flevens wesween.
gusded Hillasy fodines(lhntanassssuss-
ful commostitses-traibe: Siandity N7 satfee -
et prosecutor froarLUces\bgphisesthesns
capocted to Gusiy thercosrern fpebbeenih-
10 su mentin. seerie-tascoliiettsthustius
iarge tetterv of allegatnes t i toeanywmer
frush the task tatove | 9B Hensreusttagg
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t» tae Tysor compamy. to the Arkansas
Wereers Compensation Commuission. the
saate gpency that bandies disababity ciums
 Tyson empsovees Arnong the many as
s o! Smastz s mquary are whether Tvaon
mxiwoec Espy tc deinn tough mspectbor
or: Tyson s bensl! m a chacken-isbeling das
wmte i Pwerto Ruce TiME bas learned thet
Smattz 13 aieo vestigating a charge made
v a tormer Tyson puot that be helped con
wov st pavieents from the compan to
Cemtor: whe Cintor was Governor of
Azsmsss

The raacon to the expandmg probe of
Ween Feods has seen swift and funous ic
4 prepared Matement cOmpany Spokes-
man Archer Schafier accused Smaltz of go-
g “setmie the scope of the mdependent
ousneeis chergr™ and of “talkung off on s
pahtesally mstrwated wach-bunt® Tyson
et hered Themas Geeer. a top Washmgton
shas-celier geéense stroreey. to represen:
thecompany Senaitz. however. savs be was
Syeen the nadecion 0 jook mto anv crum-
st tharges armmag from ks ongnal mqus-
v "1 s very trmad mandaee ™ he saad 1o

LS eiavwe the sacis m jameary 1993 be-
omne the SRPSIITTI RAMSS WEre IMSROg
Ssenthedund iabels. 2 vesiahen of local lew
Sepv «s o oiior enly ene wask ot thet
pumt. st Vyoen Fowis, thesugh mterme-
s, helpul pessunie the Secsstery ©

‘pecvnand sstc the geeeTy S00es.

A fur mese provecatrve allegation
cemes frem jesrph Heanckaon. 43. a paot
b ervead entl isst year as the second-
shgghest snamther of the commpany's aviation
shramss. “Theéormer eapin alieges that oo
B Soamsetns. sestly an the 1980s. he car-
‘w! entierl whete esvelupes from Tyson's
hantgesrter: s aorihwest Arhanees o Lit-
Sie Goek winie malong regeisr bumnes
Sigghs . ieveach snstanec. be clasms. be heid
theesusiapes up 00 the hght m evsler t0 e2-
wmene the contents. Kach esvelope, be
v, seamurer abewt thack

axhappesrsd a0 be flled with $100 bills. in
wath sase. Henmakesn bohoved the cove-
dgpes eveve motemded for delsvery o Chn-

Um0 (00 AP

|

enpected ' conciude the prebe wilthin aix
menths., 55ys he mey not fisush betere 1996

ton. though there ts no evidence he ever re-
cerved them nor anv allegabon as to the

=m0 the accussbon. Smeltz wid TiME, “IY's
very hagh on my radar screen”

Both Clinton and Tvme Foods vehe-
menth denv the charges “Tm extremely
Wmtmwmmd—
mmbcmg
sbout m thus way.”
Clmtons personal lawver “They re totally
false and don't men: further comment”
Tyson's lawver. Greer. said o a letter
TIME “These aliegations are totally false ™

The former Tvson captain provided the
detadls of his charge dunng three mtense

| days of mterviews with Smalty and a team

of 731 agents shortly before the Thanksgyv-
mg hobday in Favettevilie. where Hennck-
300 bves with his wife and two children “1
nesrly fell off myv chair whet [ heard joe
make the allegation | took over the ques-

TTRE. BENEMAERS. 190 ANNARY S, ’
mes Al .L—J-‘#-_;@




tioning” recalls Smalz. Henncicson also
spoke with TIME on several occasions be-

fore and after his contacts with the federal

investigators. Smaltz told the Washmgton
Post earber this moath that he 1s Dot mves-
tgatng Clinton. Last week he explaned
that in the case of Hennckson's allegations.
he 1s investigating only the alleged ~gratu-
ity gver.” Tvson Foods. but not the alleged
“gratuity recerver”

Hennckson savs the envelopes were
tvpicallv gven to hun by Tvson empiovees
at the compans headquarters in Spnng-
dale In one case. ne savs, a Tvson emecu-
tive handed hum an envelope of cash m the
company s arcraft hangar 1o Fayvettewille
and sad. “This s for Governor Clinton.”
Hennckson savs he usuallv delivered the

envelopes to receptiorusts workang at Mad-

mer mentor as ~a 600-b. goniia wnc pretty
much dud what be wented m the face of

rules and common sense”

When Henncksea took part m hrs frst

alleged cash delrvery for Climton i1 the ear-
lv 1980s. the captasn at the wheet of e .-
tanon [] arcrar was Hagikell Blake Her
ncison savs  ~Blake] showed me
enveiope outnde the swrpiame.”
Henncxson “We teid 1t up to the ant”
But Biake. m-mlndnnnpmsoasec
iot. reczlls nottung of the sort. ~! Lise Oe
butloomm-m'num-::M"
that” savs he

Moreover Henncksons tale has ~ac
some duscrepances ln has first intemiew
wnth TimL Heuncxson recalled that 'ne
enveopes “ahwavs aad Chatons name or
themn and no retwra addsess ™ After meer-

evwispes containing ensh ren Hesn's bestpmrtsetdiiivOash

cosst Avaben, fermerly called e Lisle
Rock A Conter. whese Tyson lands i
planes. [n smother wstance. Heanchsea
savs. he handed an envelope © 2 mas who
appeared to be a planciothes state trooper
who was wasing on the tarmac.

So far. no evewntness has corroborsted
Hennckson's ssorv 0 TiMEZ Recepoonssts

at Midcoast Aviation cannot recall asy cash |
drop-offs. In interviews. all Ll current and |

former Tvson pdots who flew with Hen-
ncison dunng his 15-vear tenure ot the
company demsed having any knowiedge of
such everts. Most describe Hennckson as
8 bullv and a “disruptive force™ while he

worked in the fhght drvinion. “Personally, | |
ouldn't put 1t past joe to be if 1t benefieed |

mm.” savs Tony Luadquest. 2 former Tvson
pilot who now runs Wal-Mart's avistion ds-
vinon. A onetme protege of Heanchson's,
Tyson peiot Raady Paretie. sefers t has for-

g vih Ssmalin. he aow spys e eavelopes
were “dheuvs binnk” Semsheldy Hemnch-
! som metselv couid recall enlv tww or three
deirenms. Afev msstng vuh Senaitz. he
aow semembers sn debvunss bam 1902
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FEDERAL ELECTIOM CIONNMEEEBION
Washingtan DC 0463

MEMORANDUM

TO: LAWRENCE M. NOHLE
GENERAL COUNSEL

FROM: MARJQORIE W. ENNCONSEBINNE ROS5 @
COMMISSION SECRETRY

DATE: JANUARY 4. 1987

SUBJECT MURs 3874 & 3871 - Geavwrall Cumssi's Report deted 170097

The above-canticIvel IEUTETT Meas cricuiated to the Commeason
on Thursday, Jenugry 08, TEN"

Objection(s) huve: et rexmsvent: foom the Commasonents) as
indicated by the namets) checkezt oW

Cammmesarer Alars
Commascrves Eilleat:
Commeserve WikRawit!
- " —

. ; .

This mutter-will be: pemmtion e mesing agents for ]
Peass notify us who will represant’ yoae Dwsen istore the Commission onthis
matter.

i cn i




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
)
Rangel for Congress Committee )
and Richard A. Brown, as treasurer; )
Charles Rangel; )
)

)

)

)

Mike Espy for Congress and

Michelle E. Matlock, as treasurer;

Tom Espy, formerly acting as treasurer;
Mike Espy

CORRECTED CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session om January 28,
1997, do hereby certify that the Commission decided by a
vote of 4-0 to take the following actions with respsst to
NURS 3974 and 3971:

A. With respect to MUR 3974:

Deny Respondents' motion to take mao
further action in this mattse..

Enter into conciliatiom with the
Rangel for Congresse Committes
Richard A. Browm, &8 Ctreasurer,. i
with Charles Rangel, prior to &
finding of probable cause to besliawve..

Approve the proposed comnciliatiom
agreement recommended in the Gemaxal
Counsel's January 8, 1997 report..

Approve the appropriate lettazs
recommended in the Gemsral Counsel'm:
Jamuary 8, 1997 repeoct. e




Federal Election Commission
Certification: MURS 3974 and 3971

January 28, 1997

With respect to MUR 3971:

Take no further action against Mike
Espy for Congress and Tom Espy,

acting as treasurer, with respect

to violations of 2 U.S.C. 88§ 432(c) (5),
434(b) (4), 434(b) (5) (A) and 441f,.

Take no further action against Mike
Espy with respect to his violation
of 2 0.5.C: § 443 1.

Close the file in MUR 3971.
Approve the appropriate letters

recommended in the General Counsel‘'s
January 8, 1997 report.

with respect to the New Espy NUR:

1.

2.

Open a NUR.

FPind reason to believe that Mike

Mike Espy for Congress and Mi

Matlock, as treasurer, violated 2 ".I.c.
§ 439%a.

Approve the Factual and Legal Analysis
recommended in the General Coumsel's

January 8, 1997 report.

(continned)




4. Eggrowe the spproprists letters
sttt in the General
Choursml ‘s Jsnumry B, 1997 report.

Commissioners Eiésns, Elliott, ReOarry, and Thomas

voted affirmmtiwely Snor e tecizion; Cosmissioner
McDonald wes not presrtt.
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FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

February 5, 1997

Robert E. Hauberg, Jr., Esquire
Watkins Ludlam & Stennis

633 North State Street

Post Office Box 427

Jackson, Mississippi 39205-0427

RE: MUR 4617
Mike Espy;

Mike Espy for Congress;
Michelle E. Matlock, Tressurer

Dear Mr. Hauberg:

On January 28, 1997, the Federal Election Commission found that there is reason to
believe Mike Espy, Mike Espy for Congress and Michelle E. Matlock, as treasurer, your clients,
violated 2 U.S.C. § 439a, a provision of the Federal Election Campaign Act of 1971, as amended'
("the Act"). The Factual and Legal Analysis, which formed a basis for the Commission's
finding, is attached for your information.

~ You may submit any factual or legal materials that you believe are relevantto the:

Commission's consideration of this matter. Please submit such maserials to the-General!
~ Counsel's Office within 15 days of your receipt of this letter. Where appsopriate; statements:
) should be submitted under osth. In the absence of additional information, the Commissiommasy

find probable cause to believe that a violation has occurred and proceed with consilistioms.

H)un“dhmw“emﬁmw
writing. Sec 11 CFR. § 111.10®. Upon receipt of the request,
Counsel will make recommendations to the Commission either proposing an agreementiin:
settiement of the matter or recommending dectining thet pre-probakie canse consiliation e
pursued. The Office of the General Counsel may recommend that pro-peobaliie-omses:
conciliation not be entered into at this time so that it may complete its investigationofittiemattes: .
Further, the Commission will not eatertaia requests for pre-probable comss conciliatiomafibe
briefs on probable cause have beea mailed 10 the respondent.

Requests for extensions of time will aot be routinely granted.
writing at least five days prior o the due date of the response and specific: ;
demonstrated. mmuomedhdmﬂ@mxlahﬂyﬂ“

beyond 20 days.




Page 2

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4XB) and
437(a)(12X(A), unless you notify the Commission in writing that you wish the investigation to be
made public.

For your information, we have enclosed a brief description of the Commission’s




FoCTH AL AND LIBGAL ANALYSIS
RESPONDENTS:  Mile Esgy
Mike Espgw fhor Comgrosss
and Victeile T. Wiatieok. as tressurer
MUR 4617

GENERATION QF WAINER

This matter was yenerated' v the (Commssswor: m the normal course of carrying out its
supervisory duties. 1 U (. 3 457igwi, Tsscinsure reports for Mike Espy for Congress and
Michelle E. Matiock, as treasurer; revesd| that they msde 2 $30.244 payment to the lsw firm of
Steptoe and Johmsan an Qcroberr U111 [HWHE
IL APPLICARLE LW

Excess campaign fhnds mam: mor e converted to any person to sany personal wee, other
than to defray and ardinsry @t recessgr. cxpemess meumed m connection with his or her duties
as a holder of Federai officx ZU.S(C §45%n  Tiee meguistions further defime “personal wee,”
describing it as the use of fiuwdi im & canyEgn sconum of 8 prosent of former candadate o fulfill
a coxmmitment;, abiigatiosn arr cogermee aff sy pecaon thet would cxist iscapective of the
cmmdidey’ s campmigm ar dintiess as » Fesbend afffecdiwiier. 11 CFR. § 113.1(g) (Febmmy 9,
1995), Witlt nogend' ton legall cperses ttie Coremission s sguistions provide fior 8 cass-by-case
determinstion as to whether commmittee: peymmos for kkgel foos constitete pessonal wes.

11 CF.R § IHgN)HiNAY). Winbbertthee Aot tiee e “Fetienl offiee™ imcledes the affies of 2

Repessantative: to: Comgros;. Hantt s st | it huiie e offices of Cabinet Seasstevies, insluling
that of the Seamatary of Agricnittee. 2T EC. FH4I1(D).




ANALYSIS

It appears from all the information at hand that the payment of $30,244 to Steptoe and
Johnson for “legal fees™ may relate to the ongoing investigation by the Independent Counsel
(“IC™). Although the IC’s investigation appears to focus on many issues, it was triggered by and
continues to focus on Mr. Espy’s activities as Secretary of Agriculture. Given that the aspects of
the IC’s investigation that involve Mike Espy would appear to relate primarily, if not
exclusively, to his activities as Secretary of Agriculture, it appears that most, if not all, of the
legal fees in question would exist “irrespective” of whether Mr. Espy “was a federal candidme or

federal officeholder.” If so, the payment of such fees with campaign funds is in violation of

2U.S.C. §439a. In light of the above, there is reason to believe that Mike Espy, Mike Espy for

Congress and Michelle E. Matlock, as treasurer, have violated 2 U.S.C. § 439a.




® )

RECEIVED

FEDERAL ELECTION
' COMMISSION

BEFORE THE FEDERAL ELECTION COMMISSFORE TARIAT
fea Id | 30 PH'ST

In the Matter of

Mike Espy fo Congres R SENSITIVE

Michelle E. Matlock, Treasurer

On January 28, 1997, the Commission found reason to belicve that Mike Espy, Mike
Espy for Congress and Michelle E. Matlock, as treasurer, violated 2 U.S.C. § 439a. The finding
relates to $30,244 payment for legal fees to Steptoe and Johnson that was disclosed on the
campaign’s 1995 reports. As it appears that the legal fees would have existed irrespective of the
candidate’s campaign or duties as a Federal officeholder, that use of campaign funds for that
purpose appears to have been in violation of Section 439a. Sec 11 C.F.R. § 113.1(g).

On February 10, 1997, Mike Espy for Congress filed its 1996 Year End Report. That
disclosure report reveals an additional payment to Steptoe and Johnson for legal fees, this one for
$20,000 on December 4, 1996. See Attachment. As the use of campaign funds for this $20,000

in legal fees also may be in violation of Section 4393, it shall be included in this matter.
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Mike Espy for Congress

A, Pull Name, Maling Atiiress and SOl Amat of Gash
Ohivwasmant The Pensd

20,000.00

Steptoe & Johnson

Wwashington, D. C.

8. Pull Name, Meling AStues and 2P O
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STATEMENT OF DESIGNATION OF COUNSEL

eral Counsel &s‘foz-zw-ssﬁ' T

MUR 4ot
! NAME OF COUNSEL:  KE.D (JEINGALTEN

' FIRM: ST€PToc ¢ JToH~wso N il

ADDRESS: (3% Ceun. Ave. AN

WASH 1R GTDA) D& . leox - 179

TELEPHONE:( 2o+ __ 429- 623¢

FAX(2°1) 42%- 2390 2.

: . The above-named individual is hereby designated as my counsel and is
o suthorized to receive any notifications and other communications from the

Commission and to act on my behalf before the Commission.

- Q.I |1—{31 2
D Date ﬁ

o RESPONDENT'S NAME: Ll

=5 (‘Hlﬁ &N ol ComGlfss )

e | CQe AT ? :

e Lo fox 2318 e <

e - - _—

—JAGEsos Hs. S9t0)

TELEPHONE: HOME




‘ Law Offices of

CROSTHWAIT TERNEY

locen L. Of Counsel:
- sm A Pralfisssional Uimited Linhlity Compeny Crosthwsit, Terney & Noble, PLLC
camsmsc S. Cordan P.O. Box 29
Doaakl Cl.lk,,l leﬂCApltolS(re« 100 Court Street
il Canle 200 Herwage Building Indianols. MS 38751
:ru\x:: ( .,lruuhwu:, h Ryl kit 00120 m’(‘&i) 8876661
. sicon Lallas (601) 352-5533

:-:L l; Dodson 111 MS WATS 1-800-237-3803 -
ohn b Englend Facmmile (601) 3536133 Gordon L. L (1889.1973)
| Lawson Hester Ch-non-::?m" 1996)

Shala A jones Mailing Address:
Samue! W Keves, jr Post Office Box 2398
Amvv E. Kipetrick Jackson, MS 392252398

jammes L Pertus, I
Hobbend 7. Seunders, 1\
jobnE Travis February 19, 1997

Taal %' Yarner
jerrv B Wallece

2 Lounse!
Mae Espn

Xavier McDommell, Esq.
Fedenral BElection Commission
999 E Street, NW

Washington, D.C. 20463

Re: MUR 4617
Mike Bepy for Congress

Desr Mr. McDoanell:

1 am writing in resposse 0 your February 3 letter to Robest Hamberg, Jr. advising of the
FHC's fimding that there is reason (0 belicve that a paymest of $30,244 10 Steptoe & Johnson
for dagal fisss may have vislsted 2 U.S.C. § 439, which prohibits wee of campaign fands for
pesaend] wec uasslated 0 a candiidate’s dutics as a Federal officeholder.

Steptoc & Johasea hes ropresented me in commoction with snmeseus matiess miating to
rtise mativitios of my Congmessional office. &mdﬁn“m“dm

wm-q-ﬁu-am ﬁn-lofthc
concontitant logal fass could nst constituts “porsosal wee® within the meaning of 11 C.F.R.
$'113.1(g), smce such fiees wese not “a commitmcat, obligation or expease ... that would exist
.irregpective of [my] campaign er dutics as a Federal officeholder.*

Im light of the ongoing Independent Counssl investigation, I am sot in a position ¢ waive
"mwy attorney-client privilege with respect to such represeatation. However, Steptoe & Johnson's
sservices have included substantial work on the following issues, including but not limited to:




Law Offiess of ‘

CROSTHWAIT TERNEY

A Profemiensl Limied Lisbiity Compeny

Mr. Xavier McDomnell, Bsq,
Rebruary 19, 1997
Page 2

The lease of a Jeeg Clerodice: 'tv 'my  Comgrssseonal offace.

The employmem (f Rom Barsitée ami otieers by my Comgrossiomal office.
An amalysis of my travet (0 NHisssssrpp: wrhide 1 was a Congressman.
Review of recards trom mv. (Congessseoma! offece.

An amalysis of my redatiosstnr it varesss mdivickeis which relate 00 my service
as a Congresssnan.

An amlysis of my mEaticpaticon on tise Hense Agnicuitere Committee.

A review of agricnitursd | eggstdatoon (coup murmmce) 1 intresheced while a Member
of Comgress.

9. A review of Homse Hilees: Rtibdss

In addition, the pxyrmeot i mgisithosnoomssites wity 2 sl faction of avy total lagal foss
owed to Steptos & Jolmmom:  THiis: psyyssent wass (pogpetly dliecible to matioss velating o the

I hereby reqeest pro-probatibe-casss> conciisisen pussaant to0 11 CIFR. §/1.18¢). 1 look
forwesd t0 & meoting with yom. amstiasry, csbisergppoopiiate BEIC officitisto discuss this matter.

Yomsssitably,
A M s

% Nifatiant| gy
B .




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 26, 1997

Reid Weingarten, Esquire
Steptoe & Johnson, LLP

1330 Conn. Ave., NW .
Wash. DC 20036 RE: MUR 4617
Mike Espy

Mike Espy for Congress
and Michelle E. Matlock, as treasurer

Dear Mr. Weingarten:

This is to confirm the substance of our telephone conversation earlier today regarding the
" above-captioned matter. | indicated that to demonstrate the purposes of the legal fees in
question, your clients could produce redacted copies of contemporaneous invoices. The redacted
portions would be those unnecessary to the resolution of this matter, i.e., names of witnsssss:
interviewed. I also indicated that we could meet with you and your client after the subsnission of
- such documentation. You informed me that only Mr. Espy could authorize the relesss of such:
documentation. You also stated that you would submit a response by Fridsy, Masch 7, 1997,
Please note that, as we have previously discussed, this Office also secks contemporaneous:
documentation substantiating the allocation of the legal fees in question.

v

4

If you have any question, I can be reached at (202) 219-3400. Owr fix numbler-is«(20X))
219-3923.

Sincerely,

Xow LNl

Xavier K. McDemmall'
Attorney

Celebrating thie Camwission’s 20th Anniversary

(ESTERDAY, FODAY AND TOMORROW
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STEPTOE & JOHNSON 1

ATTORNEYS AT LW

ANEROIE. N.W.
VABIENETON. D C 30008-1 788
FHOENIX ARIZONA

STEPTOE & JOHNSON INTEFRNATIONAL
TWC RENAISBANCE SQUARE APPUATE 1N MOBOOW, RUSIIA
AOR) 48D-3000

TELEPWONE: 80D) 257- 5200 FACDES.E: (SUR) 430-3000 TELEFHOMNE: (O11-7-000 858-6880
EACSaILE: GOD) 857-5800 TELEX: 8D-2000 FACSIMILE: (O11-7-80% 859-8081

REIDH WENGARTEN
(2025 4294218

By Hand Delivery

Xavier K. McDonnell, Esq.
Federal Election Commission
Suite 657

999 E Street. N.W.
Washington. D.C. 20463

Re: MUR 4617
Mike Espy for Congress

=
LS |
(IS
£
~n
_—
=3
Y-
-—d

Dear Mr. McDonnell:

In July 1994, Mike Espy retsined this firm to assist him in addressing
mubuw-wmwﬂe-ﬁ-Md

Counsel investigation (the "IC Investigation™). |
In the 32 months that we have repwesented Mr. Espy, this b
Mr. Espy an aggregate of $316,463.99 for legal focs and expenses. lt.!thﬂl

- -

s

' ."'




Xavier K. MtDomeil] Hsgy
March 7. 1997

Page 2

$50.000 of these legal' tbes ont! oopemes from excess campaign funds heid by the Mike
Espy for Congress campmuggn Tiee (Commisssion has recently challenged the payment of
these legal tees as impmper erssomi! e of campaign funds We believe that

Mr. Espy's pavmem aff am dloeseed porioon of hss legal fees from campaign funds was
proper under FEC regulations: fecausie tie pavment fulfilied an oblhigation that would not

have existed “irrespective i Wi (fapvis service as a congressman.

The Federai Hloectom Campaign Act ("FECA™) provides that excess
campaign funds may no! e ottt “mersonal use " 2 U.S.C. § 439a (1994). FEC
regulations detine “persomm | use’” &5 tiee e of fumds “to fulfill a commitsent. obligation
aor expense of ary persom tatwobtd coxsst pesgpective of the candidate’s campaign or

INCFR. § 113.1(gK 1996) (canphasis added). Legal

-

payment of legal! fbes: fioom cxnpagm coxmensss was permissibic. For cxample, in FEC
Opimiow N 19952 (e 277 [5996). tiee Conmmission spproved the use of campaign
fiands: to: pey lgel! fbes: insorodt Hw mq—l*-“.”
allegations.of wrongfil el comslleert Thee Commission siated that “the activities of

s, v Tl
- = bl o
=Y. 23 -




Xavier K. McDonnell, Esq.
March 7, 1997
Page 3

irrespective of the candidate's campaign or officeholder status.” and that it was
permissible for a candidate to use campaign funds to pay legal expenses "that waulldi mon
exist absent his candidacy or officeholder status." The Commission indicatedi thett it
would also consider permitting the use of campaign funds for post-campaign: legesd!
expenses based upon the "specific purposes and circumstances of the services prowidisdi ™
In FEC Opinion No. 1995-23 (July 20, 1995), the Commission penmiited a

congressman to use campaign funds for post-campaign legal expenses arising fhomm a
lawsuit challenging certain activities allegedly engaged in during the campaigm. The
Commission found that the legal expenses arose from the individual's "#@us a a
candidate.” In Mr. Espy's case, certain of his legal fees are directly attributaiiiie tw lis
tenure in Congress and his "duties as a Federal officeholder.” Accordingly. tix usr af

campaign funds to pay such legal fees is permissible.

THE INDEPENDENT COUNSEL INVESTIGATION

As the Commission's "Factusl and Legal Analysis™ smmes, the IO
Investigation was "triggered by” and relstes "primerily” to Mr. Espy's activities as
Secretary of Agriculture. However, as the Commission acknowlediges, “ifie ICs
investigation appears to focus on many issues.” In fact, the IC hevestigntion lins besme
an extraordinarily broad inquiry that has sought to reach back to events tint eccassd




Xavier K. McDonnell, Esq.
March 7. 1997
Page 4

many years before Mr. Espy became Secretary of Agriculture.Y From the beginning,

issues were raised relating to Mr. Espy's activities as a member of Congress and the
appropriateness of his continuing certain activities as Secretary of Agriculture, where
different ethical rules applied. At the center of the Independent Counsel's investigation
has been the question of whether or not Mr. Espy properly adapted his behavior from the
environment on Capital Hill to the Executive Branch. See attached articles.

Mr. Espy does not contend that it would have been appropriate to use
campaign funds to cover all, or even a majority of. his legal expenses in responding to the
IC Investigation. However. Mr. Espy did. and does, believe in good faith that a
significant portion of his legal expenses in connection with the IC Investigation directly
relate to, and arise solely because of, his service as a member of Congress.

In particular, the defense of the IC Investigation has involved extensive
factual and legal rescarch and development of responses to inquiries regarding: (1)
positions taken by Mr. Espy on poultry regulation, crop insurance and other agricultural
(2) industry aad professional contacts that Mr. Espy made while he was a congressman;
(3) personnel who served on Mr. Espy's congressional staff, (4) the ethical standusds %0
which Mr. Espy was subject as a congressman, and how those differed from the standards
to which he was subject as Secretary of Agriculture; (5) Mr. Espy‘slmofakq*g_

& One of the IC's carly subpoenas, for example, sought records of a former T
pilot who had not worked for Tyson since 1984.




Xavier K. NbDmmed] Fssyg
March 7, 997

Page 5

congressan. and! the gpprpnateness of his continuation of that lease after leaving
Congress: and' (61 Nt Hsyo s immavel to Mississippi while he was a congressman. We also
represenied M Espw i megouatons and court proceedings relating to the Independent
Counsel's acosss tu Wh Issmv's records from his years in Congress and Mr. Espy's
personal diary. whuoh wimmms soveral reterences to matters arnising during his tenure in
Congress. The legall servusss melatmp to these issues. and the concomitant legal fees,
would not have hesen megumed but for Mr. Espy's service in Congress — j.c., the
obligations would: mm' ©ustt “mmespective of the candidate's campaign or duties as a
Federal afficshoider” withm tie meanmg of the FEC regulations.

m. B [ 1GrATTTORN

[i autititicon o roppresmeniing #r. Espy in the IC Investigation, this firm has
warited with Riabiertt Hisubergg. (s of ‘the Jaokson, Mississippi firm Watkins Ludiam &
Stenmis, PPA\. im cessmtioen wiith Wir. FEgpy's rosponse o a resemtly closed FEC
investigatiom ((WIIR I) mygedimg FHC sypers filed im connection with Mr. Espy's
1998 comggrossionsd! coangmiggn.  (Fieoac (hogd] cxpenses directly relsted 0 Mr. Espy's
campaign and: tieireymem e, mormissibic under the FECA.

V. THELEGAL LD

altowly rosulissd im cowwiotiioons antl iintlictments of persons other than Mr. Espy, severely
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Xavier K. McDonnell, Esq.
March 7, 1997
Page 6

hampers Mr. Espy's ability to respond to the Commission's current inquiry. The contents
of Mr. Espy's legal bills from this firm are subject to the attorney-client privilege. % and
Mr. Espy is not in a position to waive that privilege and thereby reveal critical
information about the analysis and strategies of his counsel. Accordingly., Mr. Espy
cannot submit his legal bills to the Commission while the IC Investigation is proceeding.
Mr. Espy seeks to respond to the Commission's concemns in as open and specific a mamer
as possible without waiver of the privilege. We also respectfully suggest that the
Commission consider a stay of this matter pending the conclusion of the IC Investigation,

when Mr. Espy would be in a position to waive his privilege as to the content of his legal

bills.

A critical facet of the representation of Mr. Espy has besn cwsmive:
research regarding the regulatory positions espoused by Mr. Espy as a congressmnmn, the:
speeches and other statements he made as 8 member of Congress, and the legislistion and!
contain entries on six dates in February and March 1996 for research on Mt Espy's

Z  Sec Clarke v. American Commerce Nat'l Bank, 974 F.2d 127, 129 (9t Circ. 199)
(citing In rc Grand Jury Witneas, 695 F.2d 359, 361-62 (9th Cir. 1982)("bills, ledigers;.
statements, and time records which also reveal the motive of the client inseckling
representation, litigation strategy, or the specific nature of the services providd;. -
researching particular areas of law, fall within the privilege™)); Unitad States v. Keystone
Sanitation Corp., 885 F. Supp. 672, 675 (M.D. Pa. 1994); Riddell Sports. Inc. v. [

158 FR.D. 555, 560 (S.DN.Y. 1994).




Xavier K. McDonnell, Esq.
March 7. 1997

Page 7

positions "during his tenure as a congressman.” "while a member of the House of
Representatives™. or bearing similar explicit references. Numerous other billing entries
reflect research regarding these policy issues without specific reference to the time period
under review. but relate in part to analysis of Mr. Espy's activities as a member of
Congress. This extensive factual research would not have been required but for Mr.

Espy's service as a member of Congress.

. B. Congressional Records

In May 1995. the IC sought access to records from Mr. Espy's former

) congressional office. Attorneys at this firn had discussions with Deputy IC Ted
> Greenberg and Mr. Espy’s Mississippi counsel Robert Hauberg regarding the "ground
- rules”™ for IC access to the documents, as reflected in billing entries on four dates in May
: and June 1995. These issues would not have arisen in the IC Investigation but for

D Nir. Eapy's service as a member of Congress. In addition, we represented

. %er. Fapy in commection with court proceedings relating to the Independent Counsel's
amness t0 Mir. Espy's personal diary, which contains many references to matters relating to
his tenure in Congress.

C. Congressional Leasc of Jocp |
onduhﬁumwu.mmmm'ﬁ

«of a Jeep thet he had lcased as a congressman. This issuc came under extraordinsrily

TR
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Xavier K. McDonnell, Esq,
March 7, 1997
Page 8

extensive scrutiny in the press and. ar the Whire [flouse. Thss frm's work on this issue
involved interviews with cumrent and: thrmer congoessional stafl. review of House of
Representatives lease documents. reseamch regamtimg tuks applicable 10 members of
Congress. response to press inguiries. and pregpumauon of submsssions 1o the White House
on this issue. There are cleven iling emmes m haptember and October 1994 for ime
spent addressing these allegations. [Tese |egsil serves would not have been requined bt
for the lease that the House of Represenumives cmermtl mto on ‘Wir. Espv's behalf while he

was serving in Congress.

In connection with our regmesemmion. ve dlse micrvicwsd former messhess
of Mr. Espy's congressional stuff amilcar disir conumd]. YWmny other mterviows invelved
questions and issues reisting tv Mk Hsgw's soouoe &5 congreesman asd 3. Espy's
relationships with cxocutivey im mguiml! inthetrey, whilk i Congmes.  indeed, the
valne from individials e fiost knew as 2 Cangessmn. Mnmﬂ‘-"
work was to ascertein the fill relationstig Sarwemm theee muiivitsls sad Mir. Engy during
Mr. Espy's tenure in Congress: m&dﬁrhli’l“ﬂ-
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FEC Representation
Mr. Espy's billing records reflect three entries explicitly referencing work

on the FEC investigation of Mr. Espy's 1990 campaign -- one entry in September 1994,

one in November 1994 and one in July 1995. In addition, there were numerous other

conferences with Mr. Espy's Mississippi counsel Robert Hauberg that related in part to

discussion of the FEC investigation.

Allocation of Fees

As of October 10, 1995, when the Espy for Congress campaign issued a
check for $30,000 to Steptoe & Johnson, Mr. Espy's total outstanding bills for legal fees
and expenses through August 1995 were in excess of $178,000. As of December 4, 1996;.
when the Espy campaign paid Steptoe & Johnson an additional $20,000, Steptoe: &
Johnson had submitted more than $115,000 in additional legal bills to Mr. Espy.

Amdmofmmulmn“,hq*
mu‘.ammamﬁd\m)uhihnb‘
comgressional tenure and in pert to his tenure as Secretary of Agriculture. We have: spent!
many, many hours with Mr. Espy to review all relevant issues, including Congressional!
issues. There is no practical way to precisely divide the "Congressional time” fiomn the:
"USDA time" for this work. Nevertheless, Mr. Espy belicves that the fraction of the-fées
.ﬂhmﬁpﬁndsisaw&ivc.good—fniﬂnﬂouﬁmo“'ﬂi

regulations and pronouncements regarding use of campaign funds to pay legal fees; g
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V. CONCLUSION

The $50.000 in legal fees that Mr. Espy paid to Steptoe & Johnson from
excess campaign funds did not constitute “personal use” of campaign funds by Mr. Espy.
The related legal services were directly related to Mr. Espy's services as a congressman
and would not have existed irrespective of his "duties as a Federal officcholder."¥

We would be happy to meet with you in person to discuss any questions
vou may have. Mr. Espy will be in Nigeria until March 17th but could attend a meeting
at any time after that date.

: Sincerely. W

RgldH Weingarten

J

s
’ﬁv

wf%;:

¥ We smmont confidential trestment of this submission pursuant 0 11 CFR. e
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. The Washington Post, August 12, 1994 .

Espy's private attorney and his spokesman at the Agriculture Departmsmat had
no comment yesterday on the statements from White House officials.

As of yesterday, Eepy had personally reimbursed Tyson for a $ 60 fostball
game ticket he accepted during a January stopover in Dallas. Tha Agriculture
Department apparently has repaid Tyson for Espy's expenses on a May 1393 crip to
Arkansas because Espy was on official business. The firm provided Bepy with a

night's lodging at its management center and a seat on its corporate jet for the
flight back to Washington.

Espy previously has said he does not believe he had to reimburse Tyson for
the expenses of his friend, Patricia Dempsey, who accompanied him on both crips,
because she is not a government official.

And he has not reimbursed the chief exscutive officer of Quaker Qats Co. for

a $ 45 ticket to a 1993 professional basketball playoff game, according to a
firm spokesman.

The White House decision to issue the new ethics rules, which cover Cabinet
secretaries and other presidential appointees, follows its disclosure Wednesdmy
chat it would ask the independent Office of Goverrment Ethics (OGR) to review
Eepy's actions. White House counsel Lloyd N. Cutler said yesterday chat the
white House is hoping for a quick determination.

But another administration official said OGE would be forced to hold off its
administrative inquiry if a three-judge panel appoints an independent coumsel to
look into whether Espy broke any criminal laws, as Attorney Gensral Janet Renc
requested Tuesday. If OGE did find Espy violated ethics regulacioms, it comlad

recommend that Clintom take action, but would not specify what type, the
official said.

Cutler said the new White House policy is necessary because ethics rules that
became effective in February 1993 do not expressly fordbid federal officials from

taking gifts from govermment-regulated firms as long as thay repay ths fhiz
sarket velue of what they receive.

“It seemed to us that should be covered and banned, at least for presidemtial
sppointees,® Cutler said. He said with advance spproval by an ethics officer, am
official could obtain an exssption from the ban on official tripe or vham Wawe
is oo other practical msans of travel.
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HEADLIME . EGAL BRIBES COMGRESS CAM ;. CABINET CAN'T

SYLINE. Dar Radmacher

oY
WHEN HE 3ECAME SECRETARY OF AGRICULTURE, THE RULES CHAMGED.

Ispy Dowever. apparently did not.

MCXE Espy 135 suffering

a bit of culture shock.

A cthree-Ter=: Congressman., he was accustomed to working in an
amosphere where the strongest ethics rules merely limit the extent
and nature of bribes that are permissible.

Bu: wher he became secretary of agriculture, the rules changed

~ . ERspy. however., appareantly did not.

4

Comgressman can taks lobbyist-paid junkets. Cabinet officials
may not. Congressmen can accept Super Bowl tickets and other
expsnsive gifts from special interests. Cabinet members cannot.

™ _&.hmﬂ!mmnl::&vstmmlﬂ“&_‘@;{ v-f‘_

ssseun. Be was chaxffeured to The Greeabrier. l.md-tottmna
corporate jet owned by Tyson. MNMis girlfriend was the bemeficiary of
gifcs from Tyson amd other compsnies as well (not to mentiom a jeb

with a compamy that lobbies the Agriculture Depertmsnt for its ’

A

SEspy alsc esuldn’'t waderstand that congresssen and Cabinet

LEXIS-NEXIS
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members have differsmt stmuisxdis Sy Toawl smishurssssnt .
Congressmen nesd Co ger baxok wr iemsr thstracts ofcen (end should

probably spend as lLictle cime urn detiungron as pomsible). tesbers of
the Cabinet have less ressor o s’ tome and hill che taxpayers
That didn't stop BEspy, w«wWnr —omdk 8P oexps ok o Missiseippi,
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breaking point.
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Publication=Clarion-Ledger; Datew07.11.1988; Sectionalocal; Pagest;

Time is long past for conclusion to Espy
investigation
ERIC STRINGFELLOW ASSISTANT METRO EDITOR THE CLARION-LEDGER

For more thun a year. Mike Espy, oce of Mississippi's favonitc sons, has been hauated by suspicions abwat
his character.

Espy. who made history by being the first black pesson. the first Southerner and the youngest persom to
serve as U.S. secrctary of agriculture, was forced trom the post in Decamber.

The Yazoo City native became a liabulity to President Clinton atter it was repoited that Espy accepeed gfts
that could have clouded hus judgmeat 1n regulatory marrers.

For exampie. Espy apuarcatly azended a Dallas Cowbuys fouthall yame in fapuary 1994 as 3 uest of
Tyson Foods Inc.. the couatry s largest pouitry firm. Tyson also provided Espy lodging and the agriculture
secrelary returned Lo Washiagton on a Tysoa jet.

Espy. 42, who in 1986 became Mississippi's first black cocgressman siace Reconstruction, also accepsed
Chicago Bulls tickets rom Quakcr Oats and Super 8owl tickets from an Adanta museum with a Forest
Service coatract.

o

Membens of Coagress wre accustomed o bewng = :ned and dined Hy riose secking wnfluence. Bt as
i agriculture secretary, evet though the Zifss mvaive uckel and dime amounts. Espy should have known dx
stncards were dufersat

While Espy’s behavior was iess than excmplary, his actions are not somethung for wivich a persos sdonid:
be destroyed.

$3 million into prebe; still counting
sPecmm:macsmotwmummmwmommw

a3 amounced to more than bad judgmcat, even if the amounts werc mimscule. Samitz has Tve lowyers-wosliag:
full time or. the Espy invesugation with five 31 agears.

ed 15 months ago, has tmnyﬁﬂﬂimm&msmw
g mhﬂbeennoﬂuofwmm\mmw

N Last woek Smaltz revealed be 1s looking at $14,000 in gifts und favors Espy
Diamoad Growers and i exscutives, Ricoard a Sun Diamond vice
roormmaate a2 Howard University. acd the cwo have friends for 25 years.

The Wall Sereet Journal last week reportedthat Espy roceived an expensive set of luggage, aorvstalbowdl
and froe tickets to the 1993 U.S. Open Teanis Tournament.

Espy’s atsomeys have argued the gifts merely seflectexi the close bond berween Espe and Deagite:.
?mwamﬁ.pmuasm:smr-sa Lake, :
Doqh BIra against pleadad guilty 1 purticipating in w Hegl ¢
mm:ﬁm&rsmwwm in Congeess.

T lnow all of this is confasing, but that’s the nature of high-staikes Washingson pelition.

‘.f:‘-,;;;,. ?-" A




ﬂ.-ll.lmm-ld‘fll—muhqgmhr‘hdub

Either bring charges er exouerate

Ome thing that' s clear. though. is that it's past time for Smaltz (o either bring charges against Espy or
mhim.‘l"l:h-undheonly far o Espy and the peuple of Mississippi who belicve in him and who he
has represented well.

dkkmg[um:feduﬂmmwinmdwmtonohofﬂciﬂsforinﬁnitmu
ame.

Espy once was one of Amgnca s brightest voung political stars. He secmed destined fur watess uncharted
because of his ability to tuild coaltions that trunsc2nded race.

He has served s state and tas country weil ard has the right to know as won as possible whether he can
o=t or suth tus ufe or whether he must prepare 10 answer charges.

Mo~z of us Missassippians want w know as well. Some of us are counting on Espy 20 he an agent of
chenge for our sate. The uncertainty has hurt all of us. and we waat it to end.

Plagce, Mr. Smaltz, w»hat 1 the Raws of the Espy invesugution” We are tired of waiting.
Eric Scriggfellow's celumn appears each Toesday. Ta contact him, call 961-7236.

Copyright 1995 The Clarion Ledger

Y Vearn'995. Momha! ! MorivaNov' Day=7. Day=Tu. Book=8' SourcesStaff: Byline=Siningisiiow Eric:
Parsoneiike_Espy' City=Yazoo_City: State=MississicO,

AspectsClanon-Ledger Aspecisiocal: AspsclaNCv, AspecteTL; Aspect=8: Agpect=Staff;
Aspect=Sinngiaicw Snc AsoecisMike_Espy. AspectaYaroc_Cly. AspecieMississiopt:
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Secretarv Espw Dimowe US.-Leased Auto

For Persorual Use. § sibating Strict Rules
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Vit t» jepartmen: was ooting the
Zu-— oo tee e of 1993 une! the fall of
Tl e - M 227 %3S £270 0 Jackson.
Mis.  acotmimz i M- Werngarten
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17 OIS 0 the jeen Thernkes matter
P2l dlie receiving 1 oomplaint about
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Mr Espy osaar : se reached for com-
oen. mi! Mr Wemgarten defemded Mr
Beon s mee o° the departmeni-teased carn
JMisszssoe 30 savmg  the  axpaver
rn:ue-.

wameer transpectanen.” Mr.

Vnmtmr o “He duin © want peeple

i - - - - ™ \ .
sffegree O3 und. The USDa

pieked up the lease. He reasomably antic-
pated :t would be cheaper *

There was an occasion or 'wo when
the secretary used the Jeep (for personal
reasons!. pomanly o ferry s fods

i the law firm of Steptoe & Johmson. ““To
1voud the slightest appearance of impropr-
ety the Zovernment has been made
whole.

Just recentdy, Mr. Espy paxd the depart-
ment $5.200 for the use of the car last year.
Mr Weimngarten sad. In September or
coter of 1993, he bought the car from the
ieasing company and now has it 12 Wash-
:ngron.

Meanwihule, the public-mterest group
Common Cause asked the Office of Govern-
men: Ethics 0 investigate possible viola-
tions 2f ethics by Ronald Blackiey. a semor
Espy ude. As reported by The Wall Street
Journai. the Agnculture Department's 1n-

specior general’s office 3 mvesugating
several instances of imerveatioa by Mr.

Blackiey last year on betalf of Misnissrpp
{armers Tving 0 collect crop submdies or
disaster payments.
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In the Matter of

Mike Espy
Mike Espy for Congress and
Michelle E. Matlock, as treasurer

MUR 4617

GENERAL COUNSEL'S REPORT

L BACKGROUND

On January 28, 1997, the Commission found reason to believe that Mike Espy for Cosgress:
and Michelle E. Matlock, as treasurer (“Espy campaign™) and Mike Espy, (collectively
“Respondents”) violated 2 U.S.C. § 43%a by using campaign funds for legal services that wosliti
appear to have existed “irrespective” of whether Mr. Espy was a federal candidate or fodersd
officeholder. The campaign funds used for the legal services total $50.244. See Genersl Conmssd! s
Report, dated February 13, 1997. A response has been submitted. Attachmem 1.
IL SUMMARY OF RESPONSE

Respondents acknowledge that $50,244 in campaign funds was provided tethie-attomneyy
who represents Mike Espy in the ongoing criminal investigation by the Independnt!Connsed]
(“IC™). Attachment | at 1-2. Mr. Evymwdﬂnmamm.ﬁt«d‘l._
year after he had left Congress 10 become Secrotry of Agricaltuss: M
that most of the IC’s investigation has focused on Mr. Espy’s activities whilefie-was:Shorettayyoff
Agriculture. They contend, however, that the $50,244 was for legal servicessprowvidisifim
conmection with aspects of the IC’s investigation that focused on facts and‘activitiessreliedite
Mr. Espy's time as a fiederal officcholder and foderal candidese. [d. st 2, 100

The Respondents do not claim that the Espy campaign was billed separatediy oorditeeslyy

___for the legal services totaling $50,244. Rather, they assert that the $50




o 2 e

funds was the allocabie portion of the total amount Mr. Espy has thus far incurred to the law
firm. Respondents indicate that Mr. Espy has been billed an aggregate of $316,463 for legal fees
and expenses in connection with the IC investigation. Attachment 1 at page 1. Counsel
informed this Office though that the $50,244 received from the Espy campaign has been the only
payment received for handling Mr. Espy's defense to the IC investigation.

During our discussions with counsel, this Office requested copies of the law firm's
invoices and documentation created contemporaneous with the legal services that would
substantiate the basis of the allocation. Attachment 2. The Respondents asserted that such

A documents were protected by the attorney-client privilege and expressed concemn that the
requested documents might be subpoened by the IC.' This Office therefore informed the

Respondents in writing that the law firm invoices could be redacted to eliminate specific

- information related to the IC’s investigation that was unnecessary to the resolution of this matter,
= ie_, nemes of witnesses interviewed, specific legal or factual issues researched. Attachment 2.
; In their subsequent written respouse, the Respondents were unwilling to provide the

. redacted documents, relying on the attorney~client privilege and citing Clarke v. Amarican

= Cammcrce Nat') Bask_ 974 F2d 127 (9th Cir. 1992). Attachment 1 at 6. Hmm
b

e Nimth Circuit hak nmaummmwuﬂhﬂ‘

»l

Thus, tlnsOfﬁeelu-tlb
decuments redacted to omit any specific information of the kind that might jeopardize Mr.
Espy’s defense in the criminal case. T —

e e ——

iy f_-?




winiati ooomedneet ! orily ' e namee of the client. the amount of the fee and the general nature of the

servicas erftomuc wen: got protected by the attorney client privilege. 1d. st 1302 Thus, this

Office’ s Toepuess ' toroetaceed Jaw firm mvoices was in keeping with the holding in Clagke.
Dimy o dsscusssoons. Counse] suggested that an additional reason he did not wish to
producs the romussea @aw frmm mvotess was because they would not explain the basis of the
allocation. He-smea’ tia: even tire iaw firm mvoices would not indicate exactly how much time
was spem (o | egal seTvesss which the Respondents claim were related 1o Mr. Espy’s duties as a
federai arficetraes o tor hiss campaign indeed. the written response indicates that “a precise
allocation <o attomes: - umee” was rot undertaken. asserting that “there is no practical way to
precasety divwdette: 'L ongosssconal ume from the ‘USDA time ™ for this work. Attachment 1 at
9. They aisa sseer - tiee aliocation was a “conservanve. good faith estimate.” Id
Raher taan pretucmy documentation that was created contemporancous with the legal
services remieeee Respoments submiteed a general description of the activities that they claim
were permissstily: rpadt with csmpesgn fumds. Counsel bas divided these descriptions imto five
amess: First; Rteymonthents charm that “emtries on six detes in February and March 1996™ costein

it resfromos: 00 trassantivreganiing regulstory positions capoused by Me. Eepy as 8

ditossi Ny canii lheseosT] P95 ntiese w0 effiorts by the IC %o access records from M. Espy’s
former cooggressomai ofivee . sn that tisere were additional court proccedings 0 contest ofifissts by

litigatiomnsstaseagyy wombliiHeerprotected. Tlagice, 974 F2d at 129. We also note that the &
estabilishiingthis i nifomasison ssproseceed by ﬁcmdmmvihpmﬂh—'
sssesting thiecrprivieaee. (i
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the IC to obtain Mr. Espy’s diary, which “contains references to matters retating to Hisst eemseem
Congress.” Id. at 8. Third, counsel indicates that there are cleven hllings in Segperniiesramni
October of 1994 for time spent addressing allegations regarding a Jeep {1rss:|cased v Nifr Hsgpy
while he was in Congress. Fourth, Respondents contend that the legal services at'issnec madhibet]
interviewing former members of Espy's Congressional staff and exammng s retisiosstiywith
business executives while in Congress. Finally, counsel asserts that [aw 1irm hils-oconsamesstress
in September and November of 1994, and July of 1995 that explicitly reterenee wowkkconanFFHT
investigation of the Espy campaign (MUR 3971-now closed). Attachmem | a5 a9y [in
response to a request for contemporaneous documentation that would set ot the-hastssafTtbise
allocation, counsel recalled only a letter he issued to his cliem but stased thaa it :comtasmmetimn
more information than what appears in Respondents’ submission. Responsdenes suggessttimutie
Commission consider a stay of this matter pending the conclusion of the [C’ s:invessigmeben.
ML ANALYSIS

Nothing in the Respondents’ submission establishes that the uss of SEI224imcssnpmiggn
funds was permissible. To begin with, they have not produced anry comempmesssonsss
documentation that demonstrates the basis for the allosation of these legad féess. Hnfiinty ithssiiior
the Respondents have not produced sny documentetion whstsesverriesymetiiiiiiniilie.
Without documentation setting forth the basis of the allocation, it is not possifiléc-ttodisterniine

whether it was permissible. Moreover, the information provided thus: frssomgliyvsnggpestsiisg

Smwlohnon,clumthahmﬁrmdmmhdmmlﬂrw
MUR 3971, apperently by consulting with Mr. Hasberg in that master:




the law firm did not allocate the legal services in question at the time they were rendered.
Specifically, as noted, counsel suggested that his hesitancy to provide the requested
documentation can be attributed in part to an absence on the law firm invoices of any information
setting forth the basis of the claimed allocation.’ In addition, the response contains an
acknowiedgment that the allocation was not “precise,” that it was based only on a “good faith
estimate™ and that there is “no practical way to precisely divide™ the attorney time. Finally,
although Mr. Espy has incurred legal fees totaling $316,463, the $50,244 at issue is the only
amount paid to date. This means that campaign funds have been used to pay all of the legal fees
thus far paid by Mr. Espy.

In summary, to date no documentary evidence has been offered in support of the
Respondents’ claim that the campaign funds, totaling $50,244, were used to pay for legal
services related to Mr. Espy’s activities as a candidate or Congressman or for the investigation in
MUR 3971. Nor have the Respondents offered any documentary evidence in support of the
accuracy or legitimacy of the allocation, and the response suggests that little if any exist.

Moreover, the allocation does not appear to have been undertaken contemporaneously widh the

scrvices rendered. In addition, according to counsel, Mr. Espy has been unsbie to passsanlly pay

LA

" During several conversstions in March and April, counsel for the Respondents has
indicated that he would attempt 10 gain permission from his client to provide redacted copies of
the law firm invoices. However, no such documentation has been provided to date. The written
respomse itscif saggests that the law firm invoices may not be 100 probative regarding the basis
for the allocation. Respondents claim that six entries on law firm invoices make “explicit
sefierences”™ 10 actions taken by Mr. Espy while he was in Congress and three entries

work on an FEC matter. Attachment 1 at 6-7, and 9. However, the response does

any infermation about the mumber of hours spent on such services, or the costs

Moreover, the Respondenats do not claim that such “explicit references” were made




av of tiee degal fees meurred and the Espy campaign has been the oaly source of the funds the
aw frrm bas thus far received.  The foregomng facts suggest that the allocation itself may have
Been & post oc steempt to pay the law firm from the only source available to Mr. Espy:
<ammesgn: funds from Espy for Congress. In short. the mformation at hand indicates that the use
0’ campasgr: fungds for such legal fees appears 10 have been improper and in violation of 2 U.S.C.
<8 U

Tu obexr: further mformation about the Respondents” use of these campaign funds would
‘eaquree torma ! mvestigatior.  Based on our discussions with Respondents, obtaining the
mboTmateon mecessary to resoive this 1ssue could be difficalt. and result in the use of substantial
L ommmsssoon: resources  In any event. as nosed. 1t is doubtful that consemporaneous
iocureensaton: settmg forth the basis of the claimed allocation even exists. In light of the above,
tns= {Hfree recommends that the Commissson offer the Respondents the opportunity to settle this

‘mateeprooT (2 fideng of probsbic cause to bebeve.

¥ Ahisssghconnse] hes met disputed that lew firm invoices comtaining enly 2 gansssl
désscippitoncdt tiec! lopal acxvices ase net psstected, it is preseatly wnclesr whether his client will
Heewwiiliseg: to protees sech Irvosces. even in response 10 a Subpoess.  Such a conflict could
imveobiec itiggsison ant thess rogeire the wee of substantial Commasission resources. -







In the event that the Respondents are unwilling to settle this matter at this stage of the

M enforcement process, formal investigation will be necessary. To facilitate resolution of this

= matter, this Office also recommends that the Commission approve the sttached Subpoenss and
5 Orders at this time. Attachment 4. These Subpoenas and Orders will be issusd only if the

O Respondents indicate that they are not interested in settling this matter through preprobable cause
q’_ coaciliation  The Subpoenas for Documents and Orders for Written Answers are addressed
» the Respondents as well as the law firm which represents Mike Espy in the IC investigation and
- i 5 B :4.;‘__
O

S

iswnc, this Office does not rocommend thet this matier be held in sbeyance.




V. RECOMMENRATIONS

I. Demy iine request of Mike Espy. Mike Espy for Congress and Michelle E. Matlock, as
treasurer. w wit thes matter m abevance pending the conclusion of the Independent Counsel’s
Investiygannm

2 Emer mu concilmuon with Mike Espy. Mike Espy for Congress and Michelle E.
Muttock. a8 emsurer. prior to 8 finding of probable cause to believe.

Yo e atached conciliaion agreement with Mike Espy and the attached
canciliunon ygeemen: with Mike Espy for Congress and Michelle E. Matlock, as treasurer.

+  rgmmw tre attached Subpoenas for Documents and Orders for Written Answers to

Mike Espv Wike Zane for Congress and Michelle E. Matlock. as treasurer, and to Steptoe and
lofnsan mu Veatkms Ludiam & Stenmss. P.A

T Ygmme the appropniate letters.

Attachmments

L Mespmmes thoom Fspy Campaign and Mike Espy
Z. [Letterrun Rewpnethers. teserd February 26, 1997
3. Comilimtioen Aggeesrasts

4 Sy il Crriters

Sl Aewigmedt Eaver WicDomell




FEDERAL ELECTION COMMISSION
Washington DC 20463

MEMORANDUM

TO: LAWRENCE M NOBLE
GENERAL COUNSEL

FROM: MARJORIE W EMMONSI/LISA DA
COMMISSION SECRETARY

DATE. JUNE 5. 1997

SUBJECT MUR 4617 - General Counsel's Report datest Méwy X, 16857
The above-captoned documernt was crculsted 10 the:Chwermessesr
June 1997

Obyechon(s) have been recesved from the Casrwmsssssws() s
ndicated by the name(s) checked below.

Commessioner Aikens

This matier will be piaced on the mesting agerifier
Yussday. June 10, 1997
o aile
mufymmﬂwﬂlmw
- 4“5?» =




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Mike Bspy:
Mike Espy for Congress and
Michelle E. Matlock, as

treasurer

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session on June 24,
1997, do hareby certify that the Commission decided by a
vote of 4-1 to take the following actions in MUR 4617:

Deny the request of Mike Espy, Mike Rspy
for Congress and Michelle E. Matlock, as
treasurer, to hold this matter in abeyance

pending the conclusion of the Independent
Counsel's investigation.

Enter into conciliation with Mike Espy,

Mike Espy for Congress and Michelle B. -
Matlook, as treasurer, prior to a w
of probable cause to believe. o

Approve the conciliation agreement with
Mike Espy and the comciliatiom m
with Mike Espy for Congress and Michelle
E. Matlock, as treasurer, as

ia the General Counsel's May 30, 1997

report




Federsl Flenticmr Commi.asion Page 2
Cevrificeriom:: WIR 627
Jue 34, LEP7

Commissiomers dikens, Elliott, McGarry, and Thomas

votsd =CCfirmettoorery for the decision; Commissioner




FEDERAL ELECTION COMMISSION

Reid Weingarten, Esq.
Steptoe & Johnson, LLP

1330 Connecticut Avenue, NW
Washington, DC 20036

MUR 4617

Mike Epsy
. Mike Epsy for
and Michelle E. Nintbull, awsttessuser

Dear Mr. Weingarten:

On June 24, 1997, the Commission denied your request to hold Nftsr 4817 im
5 abeyance pending the conclusion of the Independent Counsei’s investigeios:. Ginthine
same date, the Commission determined to enter into pre-probable camss-negpelasiens

directed towards reaching concilistion agreements in settlemen of thiis mastes.

Erclosed are concilistion agreements which the Commission lissapmoveiim
settiement of this matter. If your clicats agroe with the provisions-offtliecenuibsed!

) agreements, please sign and return thesn, along with the civil pensities; tothies
2 Commission. mmammumww
probabie cause 10 belicve, are mited to a maximum of 30 days; y ] tt

this notification as seon as possibls.

If you herve any questions or suggestions for ¢ R R
m:htomamuhnewﬂanlﬂy“
agreements, please contact me at (202) 219-3690.

T VI
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s’ﬂ’roE&JOHNSONL?

ATTORNEYS AT LAW

1339 AVENUE. N.W.
WASIHINGTON. D.C. S0008- 1 708
PHOENIX. ARIZONA STRFTOE & JOHNSON INTERNATIONAL
THC RENAIBEBANCE BOUARE APRILIATE N MOBOOW, AUBBIA
(208) 409-3900

TELE™ONE BOR) 257-SR200 FACSNRMILE: (308) 489-2008 TELEPHONE: (OT1-7- 801) £88-6880
FaOBRLE BOR) 257-5300 TELEX: 89-2008

FACSIMILE: (ON-7-501) 888-~5281

EEID H WENGARTEN
(20D 266230

July 17. 1997

ViA HAND DELIVERY

Xavier K McDonnell. Esq.
Federal Elechon Commission
Sune 657

900 F Street. N. W
Washmgion. D.C. 20463

q ™
t

Re:  MUR4617

Dear Mr McDonnell:

OnbchlfothEvy.wclnebyrequmthﬂtheFedaﬂEhaiucm
- recomsader 1ts proposal



& &

Nowerr WWidhonmell. Esg.
Tidde 1777 ¥8Rr

Page ©

s turther documentation that the 1C investigation is not limited to Mr. Espy’s
termure s Swecretan ot Agnicutture. but has extended back many years, Mr. Espy provides
herowith an musx of decuments recently reviewed by the Independent Counsel. See Attachment
AL e [({C s revesw eiated to documents gencrated during the period of time that Mr. Espy
served s oungosssman. mcludmg congressional schedules and itineraries. congressional position
[rApers . H . currsspondence . congressional staff assignments. congressional district reports, and
legistative poyesats [TV Espy had not served as a congressman. he would not have to incur
legal thas m cummection with review of these issues — 1.c.. the fees would not exist “irrespective
of'the camutidsase ~ campagn or duties as a Federal officeholder.™

Tiz Commussion staff has suggested that the only adequate documentation that
Vit Esyv o provide would be kegal bills covered by Mr. Espy's atiorey-client privilege.
Howeser: prutiuction of these bills 1s simply not a viable course of action for Mr. Espy t this
time. Wit By s lideely to be mdicted m the immediate future. The Independent Counsel has
beesy cotroemeet: sggressive m his mvestigation. and would be likely to argue that such production
camssituest! ¢ Hianicet waiver of the attormey-client privilege. If the 1C were 10 obtain access 0
Vit Hspv + egaa! bilis. such a review would reveal defense counsel's contacts and strategy and
have vmatetsl. adverse effect on Mr. Espy's ability 1o defend himself.

Wi Lspy strongly wishes 10 cooperate with the Commission and to reach a
resadurion o thss mateer short of litgation. Mr. Espy believes that the most equitable sesclution
wonltHeetootmidth this mastser m sheyance pending resolution of the IC Investigation, whan
difbmee  Thssomossse of actaon would mot appesr to cause any prejudioe 0 the Commission,
wiicthwmiiiti eesam sl | Tigiats to preceed against Mr. Espy. Morcover, this approach is fair to
Nlhm\dhmﬁhwunhnhm-df—mlmhn&dyh-
affiogact ity e penidency of the IC rvestigation snd who would, if this proceeding
atthliesttm: suifferfurthen negative publicity en the cve of his indictment and trial.

"Wir sy respectfolly requests that the Commission recomsider this metter and (1)
dbetinetoorpoaseett with its proposed enforcement action, or (2) stay the enforcement action
pesuting cconpéeioon of the IC pracceding. Mr. Espy sad | look forward %0 meeting with you on
Fricthey ant |11 00):2cm (00 hyecisss these rssues further.
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EXHuBIMT A

(* - camplets file in OIC pessessian)

ITEM

(1) 1/1/90 - 1/31/90 itincrexy
(2) 2/14/90 - 228/90 itinemry

1 Unlabeled file 11/21/90 memo to “ail distnect/DC sttl” thosn: Ol |
Fitzgerald re: staff retrost meethng (ttated: oo 290 !
Letter to Espy from Bucige Murphy)

4/6/89 \tincrary.

8/8/88 fax of /7/88 - ¥/2WEE innwTArR
3 page bio on Miles Espy
5/31/90 fax af 5/31/90 - G/8/90 1My,

_,._ icati 10/9/90 Memo to sil House Members ooy Commmitsseomn
Standards of Oficial Conduct o “*Satins taetomn unsthar e
Ethics Reform Act of 1989.7

Handwritten document besstory oo off Fiosthdinasn Bilmet

ll4l9_3_mun w MMW

12/11/89 fax ot'mmmu

1/19/90 17:10 fax (9 pagps) o “Nasw Resttictisssoan
Lobbying (DEC 199%)."

(1) &/13/90 - 771/90 itimmwxy

Schedule - June 1990° | (2) ¢/8/90 - MM
correctad copy, delete etiiere. ™
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ITEM

) CmgxesmdBneﬁnngmﬂnmCullr
(2) 12/4/39 fax to Mike Alexander from Sharron L. re: the
croergency food and shelter national board program;

(3) 12/4/89 fax cover sheet 1o Sharron Longino from Mike
{ A_ re: “Info on Housing;”

(4) 12/1/89 - 12/31/89 itincrary;
(5) Resume for George Irvim, Sr.

8/29/88 fax of 8/30/38 - 9/30/38 itinerary

6 Congressman 's (1) 11/6/87 - 11/9/87 itinerary;
Schedale* () 2/1/88 - 2/29/38 tinerary (2 copies),
(3) 5/30/89 fax of 6/1/89 - 6/30/39 itinerary.

3/25/87 FmHa/ASCS Meeting attendee list with addresses
— sheets and pbooc aumbers.

< 6 Schedule* (1) 5/8M91 fax of 5991 - 5/30/91 itinerary;
< (2) 1/4/91 fax of 1/4/91 - 1/12/91 itinexary;
% @3) 7191 fax of 7/1/91 - 7/31/91 itincxary.

173/90 fax of 1/4/90 - 1/16/90 itinezary.

(1) 6771 fax of 6/7/91 - 6/12/9] itinerary-
(2) 37291 fax of 3/29/91 - 4/2/ itinceary;
(3) 53191 fax of 5/31/91 - 6/3/91 itinarary.

")

@ 6 | Unisheled e 77191 fax of 7/1/91 - 7/31/91 itinerary.

- 6 Shanron S/24/91 - 5725 itincracy.

- 6 | Shmoon 1/16/92 leter to Charles Mitchall from Mike Espy re:MEF
- -

21 |2711-1790 2/13M0 letter from Mike Espy o Ms, Shewn Sullivente:
moeting to discuss advancement of the MS delta.
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ITEM

| 6/17-23m0 6/22/90 Ictier from Mike Espy % Ronald Chandler

| requcsting assistance on bebalf of INS for an cmployes of
l Mr Lindsey Rexd

37 | Normfile 5/9/92 ncwspaper article regarding Mike Espy and the

' House Bank check problem.

5| Umbeleebed fibe (1) 10/10/88 “Espy for Congress™ fax catitied “Telephone

lim"
(2) 1/4/0 itinerary.

1/8/90 fax of 1/9/90 - 1/18/90 itineraxy.

DSG Sperial Report, 101st Congress Legisiation (12/3/90)

(1) 11721/89 pews reicase;
| @) 11,22/89 fax of 11/27/89 - 11/30/89 itasraxy;

(3) 11/15/89 fax of “Town Hall Meeting Schedulc 1989;"
(4) mformation on D.ARE.

10/26/90 fax from Sharron to Wardel with cover of
. Bharron “Highlights of the Ethics Reform Act of 19€9."

48 | Baff oserscssmdians (1) Memo to Mike Espy and Warde]] Townsend
‘ summarizing 9/30-10/1 staff retreat;

(2) #1891 memo to Wardell from Oletta snd Sharon
attaching doctment entitied “Staff Assignmaens * %
T ”Jﬂ | Viesimaigpi Fotesmd (1) 2/13/90 jetrex to Shawn Sulliven from Mike Espy

Fomulelion Assisemce® | ve:MFF:
(2) 2/6/90 Case Intake Form for Shawn Sulliven

EC )

|2 | oo from | 571091 fax of "More Quitnasm Comaty Flood Notes fiees

Il ‘Huob Boyd Bob Boyd™ reforaacmg Norris Faast as Dist. 1 Supervisor.
l52 || WilleciBypy's Schadule | (1) 3/29/90 fax of 3/30/90 - 446/50 itinesary:
| | iaxth - Apeil, 1990 (2) 3/29/90 fax of 3/30/90 - 4/15/90 imeyaxy.

Tmiaketed file 3//90 fax of 3/9/90 - 3/14/90 itiaseaxy. 1

(2) 2/6/90 fax of 2/6/50 - 2/28/90 itimexary.

=
¥ | Filing (1) 17729 - W19/89 itincrary; 1 J
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FILE

[TEM

sS4

Memos to D.C. 1991

Document emitied ‘ Propeats 7ho- |92 ™

4

Interoffice mermos

(1) 4/18/91 meno 10 Wiasrdad] . ‘toom Thieti st Sbhacon -
(2) 11/21/90 meean to il DissroetIA( satf?P Hoam Obetn
Fitzperald attacinag rmeenor-con Wkie: gy st Wiasiel)
Towunsend summeerzng WA 011 safi-ectomss

House of Rep. “Seconst Congresssoond | Ystrict Agrectitem]
Advisory Committes Metronerss' s$7 [V copess).

Standards of Official
Conduct

(1) Highlights a1 the Ethmes Rethem Act of 1988,
(2) 6/5/91 memo m ail [House Wisnmeesstoum Oammitese
on Standards of Offmai Commtheztee “NeewiBbess
Commirtee Procednes:;

(3) 424/9]1 metos to ail Fonse Virniecs: trom Comitter
on Standards of Officzal Cominetrec “"isschieg
Guidaliges;”

(4) 423191 roemmp to all Homse: Mtenteess oo Consmitées
on Standards of Oficcal Comsiez e “Hanar: Copppenssted
(5) 4/25/9) memo to ail Joxse:! !
on Standards of Officiai Comineeree * THemsesriadlen ™

56

Espy staterments

10/3/91 pewspapsr xticie ree Nkt oy hasmting thesisat
the House Bamikc.

56

Mississioi F i
Foondation

Pastnarsitip Dicoee” dagec | 271 2787

Fax 1990

3 fax coversheets wath artatasd | T2 990 Hascod

“Congresstosn Mike Bspy, Raffihsstog esscmiliisssnssl
phone).”

Mg Lisse/Thesle

(1) 6 page list of nesres-Heesrmgy initvriterratalion.
(2) 41991 mesno to Wasded] Fosn:((ictmneltSiaren '
artaching documens cotitted et Aessrgmmeens’ ™

Staff Assignments

4/18M91 fax of “Haff Assigpaneens”™

61

Issuc assignenents®

4/1 891 doctumees eaitiert” "l Vsstagmmeent’™

Aug. 10, 1997 - Aug. 14

8/10/87 lettexto




" -0f716/87 WED 10:42 FAX 601 ’uoc watkinsLudlamStennis _PA

ITEM

11/25/91 letter to Norris Faust, Jr. from Mike Espy
enclosing requested materials from the Small Business
Administration.

(1) 11/9/92 letter to Warren Christopber and Clinton/Goee
Tmnsition Team from Clinton/Gore Agnculnmral and Rural
Armenca Working Group re: structurc of USDA;

(2) DSG Special Report, House Legisiative Action for
8/14/92 referencing Ethics & Govemment Operations.

Projects for 1992

Document entitled “Projects for 1992 referencing MFF (2
copies - 1 with corresponding staff member wnitten next 0
projects),

Not in file

6/6/89 Letter from Mike Espy to Viviap J. Brown re:
contact with Norris Faust over Social Security claim.

Irvin, George E., Rural
Housing Chief - FHA*

(1) 8/21/89 letter to Sox Johnson from Mike Espy
recommending George Irvin for pontion of Rural Housing
Chief for the MS Farmers Home Administration;

(2) Handwritten draft of 8/21/89 letter to Johnson;

(3) Letter to Mike Espy from George [rvin thanking him
for his help and enclosing a resume;

(4) Resume for George Irvin.

(1) 11/27/87 Unsigned letter from Mike Espy to Eliza
Doolittie re: banquet to announce the formation of MFF;
(2) 12/8/87 press rolease re: Mike Espy’s sunouncement of
the formation of MFF.

@o11

U husgs 1439 P 000/
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T rrem

r.oetiute

¢
™

(1) 6/11/9]1 Memo to all House Mcmbers from Committee
on Standards of Ofhicial Condoct rc. “Staff Camnpsign
Outiays.™

(2) 6/59] Memo t all House Members from Commitiee
on Stendards of Official Conduct re: “New Ethics

i Committee Procedzres;”

(3} 4/24/91 Memo to al] House Members from Commnittes
ou Standards of Officzal Conduct re: “Teaching
Gudelnes;”

14) 423/9] Memo to all House Members from Commmittee

Protessional Services lovolving a Fiduciary Relgtionship;™
I {5) 4/25/91 Memo to all Housc Members from Commiteee
op Standards of Official Condnct re “Honoraria Baa -

Further Guidance ™

on Standards af Official Cooduct rc. “Ban on Compensated

4/8/92 Quareerly Distnct Report by Bettye W. Oliver.

(1) Maxch 29, 199! - memo from Townsend to Espy
(overview of tasks for 1020d Congress);

' (2; 11/25/92 Clinton/Gore fax of 11/24/92 memo to
, “Poiitcal Department Staff™ from Karen Sailivan re:
“Submitting recommendations for the Cluster weam &

| 11717789 fax w Sharron Longino from Sharron Harris
atachmg 9/18/89 “Record of the staff meating held on
iPrﬁhy.SqﬂnhlS, 1989."

| 10/10/90 ietter %0 James Clayton, President of Plastess

Bank & Trust Conpany from Mike Espy recommending
bexk grant FmHA loan on bebaif of Rodaltes Hest.

Teemchen, lnc. Incoree Statemnent and Bajemer Sheet dated
1273189

1

2/20/30 jetter to Nogris Faust from Mike Eapy eaclosing
' 0n and an application for the Cagill Scholarship
Program.




J

9 0o U 4 v

07/16/9% WED 10:43 FAX 801 0’4804
‘v

@
VAL IS T T AR U

WatkinsLudlamStennie PA

ITEM

89

Agriculture Advisory

7/24/87 fax of 7/23/87 memo o “Mumnbere of thier Shogssdi
Congressional Distnct Agncuitural Advisary Comnanattee?™
from Mike Espy re: “Proposed Changes in Phyynsnn

Limitations - Definition of a “person.™ |

2/17/87 letter to Oleta Fitzgerald from Alwn Chniiti, . |
re: Committee of 100 for Mike Espy PAC.

12/14/90 fax of 12/14/90 - 12/31/90 1tirermsy

11/15/39 fax of 11/10/89 news relcase referaniagy N

Espy - 1989*

(1) 6/8/89 fax of 6/9/89 - 6/12/89 itinerary;
(2) 3/10/89 fax of 3/9/89 - 3/15/R9 tinexaxy;

(3) 4/10/89 fax of 4/11/89 - 4/19/89 itinerary:
(4) 2/3/89 fax of 2/3/89 - 228/89 itinerary; ;
(5) 1/27/39 fax of 1/28/89 - 2/2/89 itinermey: ‘
(6) 1/6/89 fax of 1/5/89 - 1/18/89 ittnmmry.

2/29/88 fax of 3/9/88 - 3/11/88 itinexegy.

1/12/93 fax of 52nd Presidential Inmgural Calsxslieroff

Public Events (2 copics - 1 with routing slip-to Bisttyy
Ohiver). ‘

104

Description - MS
Forward Foundation®

(1) Descriptive documecnt entitied “The Mississipg:
Forward Foundstion™ (5 comes),

(2) 12/12/87 Press reiease re: Espy numing thie- Bl
Directors to MFF attaching 7 pages of inflox: Wisliakisegg
Dinner;

(3) 10/31/88 letter to Pameia D. Mooys-Sompattommeyy e
Watkios | udlem & Steonis i '

104

MS River Dev.

S/15/92 IRS letter to MFF re: privete foussintisunethiings.

104

Fax messages

MEFF form letter re: Leadurship DevelogransShanitmmmn
127781.
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ITEM

104

Mike Espy's schedule®

(1) 12/12/89 fax of 12/12/89 - 12/31/89 itinerary (2
copies),

@) 2/2/90 fax of 2/3/90 - 2/5/90 itiverery;

(3) 2/9/90 fax of 2/10/90 - 2/21/90 itinersry;

(4) 3/1/90 fax of 3/1/90 - 3/31/90 itinerary.

108

(1) 4/8/92 Quarterly District Report by Bettye W. Oliver;
(2) fax of 2/7/92 raemo to Mike Espy from Washingtoa
Staff on proposed projects for 1992.

(1) 6/29/90 letter from Comumittee on Standards of Official
Conduct re: policy an use of volunteers;

(2) 9/7/90 memo from Committee on Standards of Official
Coaduct re: Honorana ban of the Ethics Reform Act;

(3) 10/9/90 memo from Commuttee on Standards of
Official Conduct re: Solicitation under the Ethics Reform
Act

(4) Text of “Highlights of The Ethics Reform Act of 1989."

108

“Telephone Responsc, Mississippi Forward Foundation
Board Members.”

Entire binder on “Congressman Mike Espy’'s Congrassional
Retreat, Jaguary 30, 1987."

House Ethics Manual, 102d Coangress, 2d Session, April
1992.

(1) Brochure - “Congressman Mike Espy sponsors the 4th
Anmal Military Academy luncheoa™ on 3/16/91;
(2) 2/23/30 lctacr to Ramons Suttier from Bettye Oliver oo
MFF Ictterhead enclosing $S600 check 10 cover ssst of

1

1/2/91 facsimile copy of news relense “Eapy ssscunces
military academy nominees.”

(1) 3/731/92 pcws release “Espy Relesses House Bank
Records;”

(2) Repoxt of the Comunittee on Standasds of Official
Conduct entitied “Inquiry into the Opegation of the Bank of

the Scrgeact-at-arms of the House of Representatives™ |
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(1) list of madividuals mcheding Heary Bapy;
(2) 2289 fax of “Infounstwon and Disclossre Stetcancat™

Auxy, [dematyel. Riastoae | 1) 5/1649C cover sisee? 0 Tom Espy from Ofesn;
| 2) 5'i6/9C ieteer to Raymond Ksefex, Prasidest Allstase
heumance Company trom Mike Espy e asspsteace ©
*l) 669 wether tc Lindsay Rexd enclosing report om
“Towmr a2 New Nanoos! Weather Serviee,”™
2) 1/10/90 wetae: tc james Clayton, Pranadent of Plasters
Benk & Trus: Compenry from Mike Espy mecosmmeadiag
tank grant FmiiA ican or dbehalf of Rodeiton Hert 2
copess)

.1 719 fmx of mews reicase captioncd “Espy atiends
dinmer witt: Presoden:-Elect Clamson ™

| 10716/ jetaer o Manone Eventt from Milos Bapy w:
Fouee Benk (aftaching 2 pages of Congrossionsl Recosd)

“Y 7990 jeteer trom Commitsee an Stamdesds of Official
| Comtisct re- polecy or use of volunseers:

| 22) 977990 mer from Communee on Standends of Oficial
| Costae: r=- Homoraria ban of the Ethucs Reffonm Act,
| 3) 10%990 meeren foor Comsnuttee on Standunls of
| Ofcial Comdmet re: Soliciation mnder the Ethics Refems

. - o :{
| 71198 mywapuper-gtyicd docanrnt catified “The Miks
Fapy Reccoa™
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substantial documentation demonstrating that the IC i

detailed inquiry into Mr. Bﬂsmd“_
believe that the IC has questioned numerous wi
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Jonathan Bemstein, Esq.
Xavier McDonnell. Esq.
July 21,1997

Page 2

Mr. Espy has sought to comply fully with the Commission's regulations and to
cooperate fully with the Commission in this proceeding. As Mr. Espy explained at our meeting,
he made a good-faith effort to assess that portion of his legal defense fees properly allocable to
issucs anising from his congressional tenure and to pay only that amount from his excess
campaign funds. However. the pendency of the IC proceeding has made it infeasible for
Mr. Espy to produce his legal bills without substantial risk of waiver of the attorney-client
pnivilege. Under these circumstances, we believe it fair to permit Mr. Espy an opportunity to
present to the Commission the more complete evidence that will become available to him after
his indictment. rather than to sanction him on the basis of incomplete information on the eve of
his indictment. Moreover, a stay of the Commission's enforcement proceeding would not cause
any prejudice to the Commission. which would retain all rights to proceed against Mr. Espy if it
found the evidence to be insufficient.

We greatly appreciate the time you took to meet with us on Friday, and your
careful consideration of our request. Please let me know if we can be of further assistance in
your evaluation of this matter.

Sincerely.

%X W d/"""i“’ﬁ"/m

Reid H. Weingarten

¥ To the extent that this allocable portion of Mr. Espy's legal expenses was legitimately
attributable to issues arising from his congressional tenure, his right to use excess campaign
fmdsforsuchlegmmﬁccxpendxtumshouldnotbcaﬁ'ectcdbyhlsabnhtyorhckdm
pay other legal fees from other resources.




HEFRORE THE FEDERAL ELECTION COMMISSION
{fnthe Wiatesr of

Nlie: Fsypv MUR 4617
Milie: Tsypw for Congress and

Miciidlie E Wiatlaok. as treasurer SENS!TIVE

GENERAL COUNSEL'S REPORT

BACOHGROUND

Um January 28. 1997, the Commission found reason to believe that Mike Espy
(**xamticiaee™ ). Wike Espy for Congress and Michelle E. Matlock, as treasurer (“Espy campaign™)
(coileczivesty “respondents™) violated 2 U.S.C. § 439a by using campaign funds, totaling $50.244,
fhomessona! see  The begal fees were used to pay for Mr. Espy’s criminal defense to an
imvessigaior. by independent Counsel (“IC”) Donald Smaltz. Of the over $300,000 in legal fees
umcaurest iy Wi Eypy In response to the IC's investigation, the $50,244 paid with campaign
fiumiss ss1hieecomiy amount that has thus far been paid.

(m ume 24, 1997, the Commission denied the respondents’ request 10 hold this matter in

akieyesmee ueniimg ‘tiee outcome of the IC's investigation. At the same time, the C _: .
dbssxrriimeiittocenten nsopogprahable canse concilistion with the respond m% 3
: ;*'%f i;u e

iimilionteiiHasttivey aremot nterested in settiing this matter at this time. Ah“ln:‘l*___

,i 1‘&’.3.
S

 alteemuntives, ey gsirasans tha it be held in sbeyance. Id. at 1,2, 12 and 13. For the rez




stated herein, this Office recommends that the Commission deery respomiéens! reoqesstsant!
proceed to the next stage of the enforcement process.
IL.

As in their earlier submission, the respondents assert that the uss ) cosnypasgy fumtds: for
these legal fees was in conformance with Commission regulations and otsam 1 et seth Bess would
not have existed if Mr. Espy were not a member of Congress. Attactmmeen' |/ a:!] ¥ldsoss i teetr
earlier submission, the respondents do not offer any support for thns comeemtico: | ir-eoqpessting
that the Commission hold this matter in abeyance. the respondens rerterase 1ty woathecimg biee
law firm invoices before resolution of the investigation is “not a viakie voassseod weioon” er
Mr. Espy because it may constitute waiver of his attorney cliem prrviiege: sskiwoniipermittise
IC to obtain information about “defense counsel’s contacts and strasegy.”” Ytadimeent|]at2.
The respondents contend that once Mr. Espy is indicted, wiich they ssasex1s< o tieey moneciiasse
future” or within approximately 60 days, ' he will have access t0 exteensvedtanmeents iiating'to
the IC’s investigation, i.c., the indictinent and witness staterneets, whiobl thieyy obhesm  wiillsbisae
that the payment was permissible. Attachment | at 2 and 12. Bassdiomthiscfivogpiimgiactons it
respondents request that the Commission cither ““dectine to prosced?” ouy.“Ssayythiscontiovosnsnt
action pending compiletion of the” IC’s investigation. |3 a8 Q amalil 55
III. ANALYSIS

Nothing in the respondents’ subsnissions suggests that any i nfoematicontlisstmighiatiee

made available after Mr. Espy’s indictment, or even afier any trial ovrapgmedistiastmigdist
follow, will significantly address the parsonal uss isswein thilsvmasterr. Fiist) | fimmiiwileentiie

News reports indicate that the IC expects to indict Mf: Hsyyy shiostljy. SecMtinthmen2.

fiF




law firm invoices are produced, they will be of little assistance to resolution of this issue. As
noted in the prior General Counsel’s Report, the respondents have already acknowledged that
the invoices do not distinguish between services rendered to Mr. Espy in his defense to
allegations of wrongdoing while he was Secretary of Agriculture and those claimed to be
related to his tenure in Congress. See GCR, dated May 30, 1997, at page 5. Respondents
have also admitted that the idea of using campaign funds for these legal services only
occurred to them after such services were already provided and that the allocation was
undertaken post hoc. Id. In addition, at a more recent meeting held at this Office, Mr. Espy
confirmed that he personally allocated the legal services and that it was, in effect, a rough
estimate made by him after reviewing the law firm invoices. Mr. Espy further indicated that
he does not have any documentary evidence that might explain the basis of his allocation.
Thus, the law firm invoices will not contain an accurate description of the legal services
rendered and no supporting documentation for the allocation appears to exist. In any event,
given Mr. Espy’s valid concerns about waiving the attorney-client privilege, it is wniilaly that
he will be willing to produce the invoices until after any indictment, trial or appeals that might
follow, which could take years.

Second, the production of any relevant documents thet may be within

possession will shed little light on the underlying issue in this matter. Although Mr. Bapy

asserts that he will produce such documents after his indictment, even if such documents

showed that the IC investigated Mr. Espy’soond:minhiscnpacityasaw




Nor could such documents possibly explain the basis of the legal fees charged by Mr. Espy's
counse]. let alone the method by which the respondents allocated such fees. After all, it was
respondents’ counsel, not the IC, who provided the services in question that were paid with
campaign funds. As noted above, however, according to the respondents themselves the law
frrm mvotces which should provide such information, will be of only limited assistance.
Third. and most significantly. the information provided by the respondents in their prior
submission mdicates that most of the legal services at issue relate to an obligation that would
cxst rrrespective of Mr. Espy's having been a member of Congress, making the use of most
of tisese campaign funds a violation of Section 439a. The respondents’ earlier submission
describexd various categories of legal services rendered which they believe could be paid with
campasgn funds: research of Mr. Espy’s legislative positions while in Congress, reviewing
Horsse Rules. examination of the terms of a Jeep that he first leased while in Congress and

comducting mterviews with persons be first knew while he was in Congress. See GCR, dated

‘Wiay 30, 1997, Atsachmsent 1, at 6-8.” However, nothing in that submission suggests that

tiaasc services were provided in response to the IC’s investigation of wrongdoing by Mr. Espy
‘withide: ioc was cxccuting his dutics as a Congressman |7 e Tothem,,h”h,

¥ i

":.:" f\;ﬁ-. s

» ‘Atthis point, it appesss that respondents’ uwhﬂmﬂ“ﬁ
ttwomress which sy heve been permissibly peid for campaign funds: litigation related to the IC
soticmp Congrassional decuments and services relsted to MUR 3971 (another matter involving
(Nesncreespensicats that is now closed). Respondents’ recent submission also provides a list of
msnecens decusseate which they cisim have been “recently reviewed by” the IC that relate to
Nifr ‘Bgpy 'svéle in Congress. Attachmsent | at 2. However, any legal services related to the
rmofdh-lmw&hmofh”ﬂm
fhessat sssue and arc not dissctly seicvant 0 this inquiry. E,fe,.;,ﬁ

X m“ v-"r‘ >

- ' rx theeir nst recent subosission, the respondents consend that the IC’s investigation
iinvwdives s “broad smd dessiled imquiry imto Mr. Espy’s activities and conduct as a con
AAtsatiment 1.at 12, This assestien is incensistent with the description of the lég
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these legal services were provided to gather hackgroumt! inttormmtion shout Wir. Espy's
connections and in an effort to show that aithough Ntx Esgw rmunseet] from: Congress to a
Cabinet position he was not aware of the differmy mies redizting 't the aceeptance of gifts.
Respondents’ view of the significance of these serwioss to W s ‘s dafense is summarized
in their earlier submission as follows: ‘At the cemer uf’ the [mtéqpemten: Counsel’s
investigation has been the question of whether ar nor ¥t sy propetiv adapted his behavior
from the environment on Capital Hill to the Executive Bimmuit. * (CCR. dated Way 30, 1997,
Attachment | at 4.

In short, to the extent that most of the legal serwces. ' st bt to Wir. Espy’s role
Congress at all, they were provided in an effort o muid 2. detierse (o charges of wrongdoing
by Mr. Espy while he was Secretary of Agncuiture.  THus, sucth serviess were not provided in
response to an investigation of Mr. Espy’s conduct as- & fheitom | offretiwicder. Rather,

Mr. Espy has chosen to make such conduct an issue ax & dixthorese i tiee [IC's inmestigation
Although such a defense to the criminal chmnges rmigtit: e am ctfettive strategy , it doos met
alter the fact that almost none of the legal serwices at 1ssue werre mxmthenet] in defense of actions

undertaken by Mr. Espy in his capacity as.s Congressmmn. [irtthess aypypears it die

mmmumm’ww.w
memberome mummmwummw

evidence that the 350,244wu1h aflnﬁmmx-:W
IC’s investigation of Mr. Espy’s conduict: witilk: astimg imbhis capmeivy asa oo




respondents have violated Section 439a by using campeign funds for legal services other than
for Mr. Espy’s campaign or to defend his conduct as a federal officeholder. See 11 C.FR

§ 113.1(g); AO 1997-12 (Campaign funds may be used for legal services provided to a
candidate or federal officeholder when responding to press inquires or for legal services
related to allegations of wrongdoing while a federal officeholder is executing official duties);
AO 1996-24 (Commission opines that it would violate the personal use ban at Section 439a 10
use campaign funds for expenses “such as presenting a legal defense™ to possible liabilities or
violations of law that are unrelated to campaign or officeholder status).

For the foregoing reasons, this Office recommends that the Commission deny the

respondents’ request to take no further action or hold this matter in abeyance. * Instead. this

Office will shortly be sending out General Counsel’s Briefs.
IV. RECOMMENDATIONS
1. Deny the respondents’ request to take no further action.

2. Deny the respondents’ request to hold this matter in abeyance.

B The Commission has previously approved Subpocnas and Orders directed at respondents
i question. For the reasons set forth in the analysis above, i_c., appareat lack of prebative value:
of such documents, this Office does not intend 0 isswe such discovery. If, dusing the comseof
hﬂwﬁhuﬁuﬂmﬁem“m*m
somee of the legal services paid for with the campeaign funds was appropriste, this Office will




T Yyppoove tire approprste beteer.

Lawrence M. Noble

General Counsel
ﬁ’ 1 157\ BY: °© ]
aaer Lois G.
Associate General Counsel
Noedomeen!
Il HRegponsss from Mike Espy and the Espy Campaign
I Nveowsssrintie

Tisaf’ vssseggwed: Xawveer K. McDonnell

ge!




BEFORE THE FEDRRAL ELECTION CUORETSERRDN

In the Matter of
Mike Espy:;

Mike Espy for Congress and
Michelle E. Matlock, as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, Secrestary of the Fedesrsl Election
Commission, do hereby certify that on Mugnest 19, 1997, the
Commission decided by a vote of 5-0 to tuise tie fxillesdkag
actions in NUR 4617:

E i Deny the respondents' rsguest toc tale mw
further actiom.

2 Deny the respondents' request to hsld thiis
matter in abeyance.

3. Approve the appropriate letter, as
recommended in the Generasl Counsel's Bepast
dated August 14, 1997.
Commissicners Aikens, Ellictt, Nelmald, Netisrxy, amil
Thomas voted affirmatively for the deeisiom.

.

cf the Cunisulias

Received in the Secretariat: Timsw., Aupat 3. W
Circulated to the Commission: Thuws.,. Dugaut 14, W
Deadline for wvote: Tose., Aepgast 1S, 3DV

bjr
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FEDERAL ELECTION COMMISSION

August 21, 1997

Reid Weingarten, Esq.

Steptoe & Johnson, LLP
1330 Connecticut Avenue, NW
Washington, DC 20036
RE: MUR 4617
Mike Epsy
Mike Epsy for Congress
and Michelle E. Matlock, as treasurer

Dear Mr. Weingarten:

On June 24, 1997 you were notified that the Commission determined to enter into
negotiations directed toward reaching a settlement of this matter prior t0 a finding of
probable cause to believe. On that same date, you were sent concilistion agreements
offered by the Commission in settlement of this matter. Thereafler, you have requested
that the Commission not pursue this matter further, or in the alternative, agaim request
that it be held in abeyance.

mwmmmmmmmmu
17, 1997 and July 21, 1997. Oa Aungust 19, 1997, the Commission ¢ e reques
take 20 flarther action, denied the request 10 bold this malter in abeyance, erminated
concilistion negotiations, and determined to move to the next stage of t ;"
peocess. This Ofioe will shastly forward % you General Counsel’s vith respectto

Should you have any questions, please contact me at (202) 219-3690.
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Enciosed plense find a copy of the mdictment of A. Michael Espy as per 2 reguest made %0
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IN THE UMTED STATES DISHITCTT CTSIERT
FOR THE DISTRICT OF COLITWEIM

HOLDING A CRIMINAL TETRWM
GRAND JURY 97-1, SWORN ON- JANIANRY T, | 1957

UNITED STATES OF AMERICA
v.
ALPHONSO MICHAEL ESPY,

Defendant.
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THE GRAND JURY CHARGES:
BACKGROUND TO ALL COUNTS

At all times relevant to this Indictment:

l. The United States Department of Agriculture (“USDA™) was a
department of the United States Government. The mission of the USDA was,
among other things, to improve and promote agricultural development and
production in the United States.

nd From on or about January 22, 1993 until on or about December 31,
1994, defendant ALPHONSO MICHAEL ESPY (“ESPY™) was the Secretary of
Agriculture. Defendant ESPY was selected by the President-Elect to be Secretary
of Agriculture on or about December 24, 1992.

3. The Secretary of Agriculture was the senior official in charge of the
USDA, a member of the President's Cabinet, and ninth in line to succeed the
President of the United States should it be necessary.

The Duty of Honest Services
4. Public service is a public trust. As the Secretary of Agriculture, an

employee and official of the United States and the Executive Branch, the honest

services owed by defendant ESPY to the United States, its citizens, hm

the Executive Office of the President, and the USDA included the dulhtn‘.'

%




(%) msither solicit nor receive gratuities in violation of federal law; (B) perform his
j0b as s Cabinet official free from deceit, fraud, dishonesty and self-enrichment;

((C) obey the criminal and civil laws of the United States and regulations

promuigated by the authority of the President and Executive Branch agencies in

‘the performance of his official duties; and (D) disclose to the government and the
npublic material information as required by law and regulation.

) Beginning on or about January S, 1993 and continuing thereafter
tirough on or about February 16, 1995, in the District of Columbia and elsewhere,
detendan: ESPY and others known and unknown to the Grand Jury did devise, and
mtend to devise, a scheme and artifice: (1) to defraud and to deprive the United
Htawes. its citizens, the officials of the Executive Office of the President, and the
LSSDA of their right to honest services; and (2) to obtain money and property by
meeans of false and fraudulent pretenses, representations and promises.

6. The rights of the United States, its citizens, the officials of the
Busouiive Office of the President, and the USDA contravened by defendant
FHPY s scheme and artifice included, but were not limited to:

a. the right to defendant ESPY’s conscientious, loyal,

faithful, disinterested services, actions, and performance




@ ®
of his official duties, free from dishonesty, dbumitt,
official misconduct, willful omission, and! thaudi;
the right to have defendant ESPY conduct his afficiad!
duties in accordance with the relevant laws and!
regulations, free from his receipt of gifts and granuties
from persons, firms and entities that were: (i) sesdimg
official action from the USDA; (ii) doing busimess witth
the USDA; (iii) conducting activities regulated bw thee
USDA,; (iv) having interests that may be substamimlis
affected by the performance of the official duties affttee
Secretary of Agriculture and the USDA; and () Hwaximg

interests that may be substantially affected by thhe -

performance of the official duties of the Secretery aff

Agriculture and the USDA (collectively e

sometimes referred 10 “pumititiina s DO
more fully set forth within the text of 5 U.S(C. § 7558);

the right to not have the Secretary of Agricultumeusse
government assets and expend public: fiumis fieriis

personal benefit;




§

O

J

O O
the right to accurate and complete personal financial
information disclosed by defendant ESPY as was
required by law and regulation, including, but not limited
to, Executive Branch Public Financial Disclosure Report,
Standard Form 278, so that the public, and responsible
officials, agencies, and departments of the federal
government would have sufficient information
concerning defendant ESPY’s interests and activities to
make an informed judgment with respect to defendant
ESPY’s compliance with applicable conflict-of-interest
laws and standards of conduct regulations; and
the right to truthful and complete responses from
defendant ESPY when inquiries were made by
representatives of the President, the USDA Office of

Inspector General (“USDA Inspector

Federal Bureau of Investigation (“FBI”), conceming

whether defendant ESPY received or solicited gifts,

gratuities, or other things of value.
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7. From on or about January 5, 1993, after the President-Elect
gnnounced that defendant ESPY was selected for appointment as Secretary of
“gricuhwre, and continuing through his term as Secretary of Agriculture,
defendant ESPY sought. solicited, received, and accepted gifts, gratuities and
tnmgs of value for himself and for his girlfriends and family members, from
corporations and individuals seeking official action by, doing or seeking to do
nusmess with. and conducting activities regulated by the USDA.

b The prohibited sources from whom defendant ESPY solicited and
rzeerved pifts. gratuities and things of value, directly or indirectly, and who had
mterests that could be substantially affected by performance or nonperformance of
getendamt ESPY's official duties included, among others:

B Sun-Diamond Growers of California (“Sun-Diamond™) and its
officers and agents. Sun-Diamond is a California agricultural
cooperative corporation comprised of five messber E S *
cooperatives — Diamond Walnut, Sun-Maid Growers of

California, Sunsweet Growers, Inc., Valley Fig Growers, and

Hazeinut Growers of Oregon — with approximate annual

revenues of $648 million. Sun-Diamond did business with,
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was seeking official actiom bw, amd! wass magui lated by the TUSDA
on a variety of matters;
Richard Douglas (“Dougias™), thre: Semiuor Ve President for
Corporate Affairs for Sun-Dismonmi.  Dinugtins was in charge of
and responsible for (1) commumemmye with the Secretary of
Agriculture and other decision-mukers ' the 'SDA; and (2)
directing Sun-Diamond's federai govemmen tobbvmg
activities and representatives. Dmugtis was sesking official
action by the USDA on behalf af Sumr-Dhamomd. its member
cooperatives and others:
Tyson Foods. Inc. (“Tyson Fuods™) amd i1t coffwes amnt agents.
Tyson Foods is a corporatiomr witt apggrmoxmeatsly 85 thillion in
annual revenues and which dives Hus messs from facilitesin
Arkansas, 17 ather states;, adiim tireee florsign e h
Foods processes, prodiwcess s mosilets
and conducts activities regularet v, and di esiis wildh, the
USDA;
Jack L. Williams (“Williams")). 2 reggsttnmil
Foods in Washington, IM(C. amdi efsewitene. mh- |
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seeking official action by the USDA on behalf of various
organizations, including Tyson Foods, whose activities were
regulated by the USDA;
Oglethorpe Power Corporation (“Oglethorpe Power”) and its
officers and agents, which included but was not limited to,
Smith Bamey, Inc. (*Smith Barney”), an investment, securities
banking and brokerage firm. Oglethorpe Power is a Georgia
electrical power cooperative serving approximately 2.3 million
customers, with approximate annual revenues of over
$1 billion. Oglethorpe Power was seeking official action by
the USDA on various matters, including the refinancing of over
$3 billion in Rural Electrification Association (“REA”) bonds;

EOP Group, Inc. (“EOP”) and its officers and agents. EOP is a

Washington, D.C. political and business consulting company

with approximate annual revenues of $2 million. EOP was

seeking official action by the USDA on behalf of various
organizations, including Oglethorpe Power, whose activities

were regulated by the USDA;




Quaker Oats Company (“Quaker Oats™) and its officers and
agents. Quaker Qats, headquartered in Chicago, Illinois, is a
corporation with approximately $5.7 billion in annual
revenues, does business in the areas of grain-based cereals and
snacks, and has a food division that processes red meat
products. Quaker Oats’ business is regulated by the USDA;
and

Fernbank, Inc. (“Fernbank™) and its officers and agents.
Fembank is a private non-profit organization which runs the
Fembank Museum of Natural History in Atlanta, Georgia, and

was doing business with the USDA by virtue of a $71,000

Federal Financial Assistance Grant for the 1994 Smokey Bear

Exhibit.

9.  The gifis, gratuities, and things of value solicited and received,
directly and indirectly, by defendast ESPY for himaelf, his family and his
gitlfriends from the specified prohibited sources, which totaled in value
approximately $35,458, were all for the benefit of defendant ESPY and included,




a. SUN-DEANTOINDY IO (L

DATE" [IHNGE OB VTE YALUE®*
3/14/93 Luggage $ 2427

5/13/93 Cash to detenuam’ 9PV S 3,200
girtfriend

9/11/93 Limousines n v % ore

9/11-12/93 .S, Open Tormmmes 7 ekeets

11,10/93 lckets ‘o Wasinmgor Bulkets-
New Yark Nimcis “auora!
Baskerball yssowawon (NBA™)
(Game

1/17/94 Waterrara (J=s3m How

4/1,94 Comnbutions ‘o e emumn: ESPY s
hrather

All dates in this [ ndictmem are *“tororrakioon:™
All values in this Indictmem are approocmase:.
—-100--




TYSON FOODS/WILLIAMS:

DATE THINGS OF VALUE YALLUE
Inauguration
1/18/93 Four seats at Presidential Inaugural $ 6,000
Dinner

Russellville Birthday P

5/14/93 Round trip airfare from $ 830
Washington National Airport to
Russellville, AR for defendant
ESPY's girlfriend

5/16/93 Lodging, meals and entertainment
at the Tyson Management
Development Center (“TMDC")
for defendant ESPY and his
girlfriend

Scholarship
1/4/94 Check to defendant ESPY's
girlfriend

4o
'L.I’fn“
37

4

Airfare from Washington National  § LOOSY
Airport to Dallas, TX for e o
defendant ESPY’s girlfriend

>
-

1/15-16/94  Limousines and parking chargesin $ 968
Dallas, TX




(7)

1/16/94

1/30/94

5/1193

6/18M83

1730/94

Skybox Tickets to Dallas
Cowboys-Green Bay Packers
National Football League (“NFL")
Playoff Game

TOTAL VALUE:

$ 110

SLL843

OGLETHORPE POWER/EOP/SMITH BARNEY:

THINGS OF VALUE

Super Bowl Ticket

EOP:

THINGS OF VALUE

Employment for defendant
ESPY’s girlfriend

QUAKER OATS:

THINGS OF VALUE

Tickets to Chicago Bulls-Phoenix
Suns NBA Championship Game

FERNBANK:

THINGS OF VALUE

Super Bowl Tickets

P e IS

YALUE

$ 2,200

Not
assigned

$ 9%

oo } Sl
Iy s T
B, L AWy

S VP




10. To ensure cantidenes imitre meegrity of the Federal Government, the
Ethics in Government Act (thre " %xe!™ ) mmposed upon government officials,
including defendam ESPY. a duv 1o /iuliv and accurately disclose publicly their
personal financial interests. s dun meiuced. but was not limited to, the duty to
accurately prepare and tile veartv, ant a: otreer tmes. a Public Financial
Disclosure Report. SF-I78. that remurest dssciosure of. among other things, “all
gifts aggregating S50 or more i vaiue:  from any one source.” A purpose for
such reports is to ensure that the mumic. anc responsibie officials. agencies, and
departments of the federal govermmem: ae gieen sufficien: information by
reporting individuals concermmng thre: maure: of tieerr outside interests and activities

so that an informed judgmem caam b mzatke with Tespect to complisnce with

applicabie conflict-ef-imerest |ivs amt standarts of conduct regulstions. In

contravention aof this duty, amd twconue| hisreeeeipt of things d‘m

-ﬁ'-"‘w
gretuities solicited and reoes et im wodistmonadl law, defendant FSPY:

a an or abomt: Jhuves 113, | 7954 prepared, signed and subasitted 8
Public Fimarncsd Dt iasure Report. SF-278, for the 1993
approeimatediy 7 A | | im gatuities, giﬁsd_‘* ‘.
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received by defendant ESPY from Tyson Foods, Williams,
Sun-Diamond, Douglas and others; and
on or about February 16, 1995, prepared, signed and submitted
a Public Financial Disclosure Report, SF-278, for the 1994
calendar year which failed to disclose the receipt of
approximately $3,191 in gratuities, gifts and things of value
received by defendant ESPY from Tyson Foods, Williams,
Oglethorpe Power, EOP, Smith Barney and Fembank.

11. To further conceal his acceptance of gratuities, gifts, and things of
value from prohibited sources, defendant ESPY made false representations and
pretenses regarding his travel and the necessity of his attendance in his official
capacity at certain functions including, but not limited to:

a.  onor about May 14, 1993, for the purpose of justifying his
travel to and presence at the TMDC in Russellville, Arkansas:at!

the 40th birthday party of a Tyson Foods® official, deféndint:

ESPY accepted an invitation to speak in his official capacity to

the Arkansas Poultry Federation, while in truth defendant:
ESPY was in Russellville to attend the weekend birthday

celebration as a guest of Tyson Foods;

-14-




on or about January 14, 1994, for the purpose of justifying his
presence in Dallas, Texas, defendant ESPY arranged to meet
with a local agent of the USDA Inspector General to discuss
official USDA business, while in gruth the reason defendant
ESPY was in Dallas, Texas was to attend a playoff football
game as a guest of Tyson Foods; and
on or after January 21, 1994, defendant ESPY was advised that
there were no official USDA events scheduled for the Super
Bowl in Atlanta. Thereafter, defendant ESPY caused his staff
to schedule and attempt to schedule various meetings in
Atlanta during the weekend of January 29 through 30, 1994 to
justify his travel to Atlanta, Georgia and his attendance at the
Super Bowl.

12.  Once questions arose on or after March 17, 1994, vmhhm

aif anarticle in The Wall Street Joswnal, astowhelhu'mdto\vh“

diefendant ESPY had accepted gratuities, gifts, and things of value from prohibited

sources, including Tyson Foods, defendant ESPY made false statements to various

Executive Branch members and officials as follows:




© ®
on ar abour Ayoid! 1L 199, when questioned by Special Agents
of the USDA: [nsyextor (myeeral about events surrounding his
travel to Russedlivilie. “tkansas on the weekend of May 14
through Miy 6, "R detendant ESPY concealed the fact that
he and his girtfiremt’ weere at the TMDC as guests of Tyson
Foods tor a weskemt ‘nrrtiuiay party . complete with lodging,
food. drink andt mooessswoma! musical entertainment, and falsely
stated that he rerurmezt 'to ' Washmgton. D.C. on a Tvson Foods’
jet because there wvere oo nvailabie commercial facilities, when
in truth detenuaam B55™Y s smf hac previously made
commercial resercanons ‘tor ESPY s rewmn which defendant
ESPY had dirested (w1 canceeted so he could fly in a Tyson

Foods’ jet:

on ar abiout Ayl §. |95, |m masponse to a reguest by Special
Agemtwaf’ thee (1S [hugeecserCenenil to produce a copy of
defendant ESPPE" s toaved | itmeemary for the weskend of January

15 througtt 6., 19994 didfenitant ESPY caused to be made and

didivered: oo ttiee ([SHDA [sgpector Gemenil Special Agentsan
altered!troved | itinerman wihoth didbeted all references to
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defendant ESPY’s girlfriend, the Chairman of Tyson Foods,
limousine service provided by Tyson Foods and the Green Bay
v. Dallas 2nd Round National Football Conference football
game which defendant ESPY and his girlfriend attended as
guests of Tyson Foods;
on or about June 1, 1994, when questioned by Special Agents
of the FBI about the source and nature of certain gifts provided
to defendant ESPY and his girlfriend by Tyson Foods'
Chairman and others, defendant ESPY falsely stated that he
attended the NBA Championship playoffs in Chicago in 1993
with a ticket provided by Richard Douglas, and that defendant
ESPY could not recall any time when he accepted favers,
benefits or gifts from any organizations or companies other
than Tyson Foods when in truth defendant ESPY directeda
member of his staff to solicit NBA Championship game tickets
from the Chairman of Quaker Oats, and defendant ESPY had

accepted the gratuities, gifts, and things of value from the

organizations and companies specified in paragraphs 9.a., and:
9.c. - 9.f.,, above; and

17~




on or about September 30, 1994, when questioned by the Chief
of Staff of the President of the United States concerning his
receipt and solicitation of gifts, gratuities, and things of value
from prohibited sources, defendant ESPY, in substance and
among other things, stated “there's nothing else out there,” well
knowing at the time such statement and representation was
false when made and that he had concealed and covered up the
gifts. gratuinies. and things of value he had received from the
entities and individuals set forth in paragraphs 9.a., 9.b.(1), (3),
(3).9.c..and 94d.
13 Further. as questions arose as to whether and to what extent defendant
ESPY had accepted gratuities. gifts. and things of value from prohibited sources
and as those questions and concerns were published in media accounts and made

dmown w defendant ESPY through interviews by the USDA Inspector General snd

the FL, defondunt ESPY made payments w the prohibited sources for certain of

the gramities, gifis. and things of value in order to conceal, cover up and disguise

his activities and imient regarding his solicitation and receipt of the gratuities,

gifis, and things of value. Moreover, in response to these publuhultﬁ”ﬂ
I

k -

disfendant PSPY also made payments to the USDA to disguise his intent %0




convert and misappropriate pubilic: fiumds ttorthss eersonal benefit for transportation.

Defendant ESPY’s deceptive pavmems muiiuted. mir were not limited to the

following:

March [8. 1994 movmen: o 868 to the Charrman of Tyson
Foods for the Jamuars [ic. 8% Dalias Cowboys - Green Bay
Packers NFL Mayarf Cmme Tweiet. which paymemnt followed an
article in The Wl Syrezz: dmwrena’ on Narch 17, 1994;

June 2. 1994 mayvmremn o anproxmaeeiy $69 to the Arkansas
Poultry Federatiom tto- mtgmg a: the TVMDC on May 15, 1993,
which paymem ‘oiloweszc tree jure L. 1994 mierview of
defendam ESPY 1w Syezeall dgents of the FBI, wherein
defendam ESPY was quessicomed apout his tre-zel o
Russellville:

August: 75, 1994 paament af S90 o th*w

Qi o tiskiess oot (iaogggo Hills - m-“*

Champiamsthip gzamee com Jlure [1R, 1993, which paymsest

followes pubiistiest presss regporison or sivout August 7, 1994

‘gl ] A |
tickets usertitv. disfrndiant FEPY and Douglas: ‘




September 14, 1994 payment of $700 to a Trustee of the

Fernbank Museum for four tickets to the January 30, 1994

Super Bowl following the appointment of the Independent

Counsel on September 9, 1994 to investigate, inter alia,
defendant ESPY’s acceptance of gratuities, gifts and things of
value, including tickets to sporting events; and

September 15, 1994 payment of approximately $6,204 to the
USDA for defendant ESPY's personal use of a Jeep Cherokee
vehicle, leased by the USDA, following the September 9, 1994

appointment of the Independent Counsel.




The Use of Goverameat Assets and
E i { Public Funds for P | Benefit

14.  From on or about January 22, 1993 through on or about February 16,

1995 defendant ESPY used government assets and expended public funds for his

personal benefit including, but not limited to, a Jeep Cherokee as follows:

(1) while serving as a member of the United States House of Representatives from
Mississippi. defendant ESPY was entitled to lease an automobile for official use at
the expense of the House of Representatives; (i1) on December 21, 1992, three
days prior to the President-Elect’s announcement of defendant ESPY as his
seiection for appointment as Secretary of Agriculture, defendant ESPY obtained in
\Mississippi a lease on a 1993 Jeep Cherokee valued at approximately $27,000;
(111) upon assuming the position of Secretary of Agriculture, defendant ESPY was
entitled to a USDA-leased limousine and a USDA driver; (iv) wanting to keep the
Jeep Cherokee in Mississippi for his personal use, defendant ESPY, on or about
January 22, 1993, requested the USDA to assume the lease payments, falsely _
MtooﬁciakoflheUSDAﬂﬁhewouldusetheJeepChuokeeinﬁ
Washington. D.C. area as his official automobile, eliminating the necessity for the
USDA 10 funish ham with a limousine and driver; (v) in reliance upon defendant

ESPY’s representations, the USDA paid a total of approximately $6,200 for the

-3 -




Jeep Cheroker: fhur tthe: muntths aff Fetmuary 1993 through September 1993; and (vi)

contrary to defendant EHPY" s ppeesemtations, ( [ ) defendant ESPY did not bring

the Jeep to the Wastnmguon. I(C . arza ut. mstead, 1t remamed in Mississippi

through in or abour Navemtier |'¥55 where he used the vehicle for non-official
purposes, and (2) am ar adimur %yril 3. 1993 and commumng through on or about
December 31, 1994, determimmn: ESPY rquested and used 2 USDA limousine and

driver in Washingron, Di(C.




COUNTS ONE THROUGH SEVEN
WIRE FRAUD
15. Paragraphs 1 through 14 of this Indictment are realleged! ana!
incorporated by reference as though fully set forth herein.
16. On or about the dates set forth below, in the District of Columbtia: and!
elsewhere, defendant ESPY, for the purpose of executing and intending to exesute:

the aforesaid scheme and artifice to defraud the United States, its citizens. the:

officials of the Executive Office of the President and the USDA of the inteangitiike

right of honest services and to obtain money and property bv means of fhiie amd!
fraudulent pretenses, representations, and promises, transmitted and caused! tw e
transmitted by means of wire communications in interstate commerce Wanitimgs,.

signs, signals, pictures and sounds, the following:

COUNT  DATE  DESCRIPTION

ONE 5/4/93 Telephone communications betswesm
the USDA in Washington, DiC.. sl
Tyson Foods in Springdale;,
Arkansas, to accept Tysom Foods™
invitation to a weekend birthdisy
party hosted by Tyson Foods.




5/12/93

6/17/93

1/18/94

1/27/94

1/27/94

Facsimile communication between

Tyson Foods in Springdale, Arkansas

and the USDA in Washington, D.C.
to provide defendant ESPY travel
and lodging arrangements for a
weekend birthday party hosted by
Tyson Foods.

Telephone communications between
the USDA in Washington, D.C. and
Quaker Oats headquarters in
Chicago, Illinois to solicit two 1993
NBA Championship tickets from
Quaker Oats.

Facsimile communication between
the USDA Office of Inspector
General in Temple, Texas and in
Washington, D.C. to report the
results of a meeting between
defendant ESPY and an official of
the USDA Inspector General in
Dallas, Texas.

Facsimile communication from the
President of Oglethorpe Power in
Tucker, Georgia to defendant ESPY
at the USDA in Washington, D.C.,
transmitting a letter and map, Iﬂ&
confirm a meeting on January 29,

1994 at Oglethorpe Power comuu
headquarters.

Telephone communications between
the USDA in Washington, D.C. and

Fernbank Museum in Atlanta,
Georgia to request a total of four
1994 Super Bowl tickets.

-24-
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Facsimile communication from the
President of Oglethorpe Power, in
Tucker, Georgia to defendant ESPY,
USDA in Washington, D.C.
requesting that defendant ESPY
elevate to other government officials
Oglethorpe Power’s proposal to pre-
pay REA bonds after the proposal
was rejected by the administering
federal bank.

(In violation of 18 United States Code §§ 1343, 1346 and 2)




s
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COUNTS EIGHT THROUGH TWEILWE

17. Paragraphs |1 through 14 of this Indictment are: reail gt and
incorporated by reference as though fully set forth herein.

18.  On or about the dates set forth below, in the Disttret: gt (o lumihie. and
elsewhere, defendant ESPY, for the purpose of executing and' i menrdimg (- ezcute
the aforesaid scheme and artifice to defraud the United States. its:mtizzess. the
officials of the Executive Office of the President and the [US{DA\ affrthee : meangitbée
right of honest services and to obtain money and property: v mesarss oo Fibee and
fraudulent pretenses, representations and promises, and attemnmimg todiosn, «dd
place and cause to be placed in an authorized depository for mel! mater:, the itemss
described in Counts Eight through Twelve, to be sent; as adtitessest] Hy thiee ([Lmiesd
States Postal Service, and did knowingly cause to be dedivereztithv mui socoriiing

to the direction thereon, as described in each of thre Conumss Fighitrttinnaghh Tiwadiee,

such mail matter described below:




COUNT DATE
4/6/93

3/18/94

DESCRIPTION

Purchase Order for $6,204
for the period of February
1993 through September
1993 sent from the USDA,
14th & Indepgndence Ave.,
S.W.,, Rm. 1547, South
Building, Washington, D.C.
20250 to Chrysler Credit,
P.O. Box 1050, Ridgeland,
Mississippi 39158-1050, for
the lease of a 1993 Jeep
Grand Cherokee.

Handwritten note from
defendant ESPY, Department
of Agriculture, 14th Street &
Independence Avenue, S.W.,
Rm. 200-A, Washington,
D.C. 20250, to P.O. Box
2020, Springdale, Arkansas
72765, with a $68 personal
check as payment for the
January 16, 1994 Dallas
Cowboys -Green Bay
Packers NFL Playoff game.




COUNT DAIE = DESCRIPTION

Letter from Speaking/Travel
Coordinator, Department of
Agriculture Office of the
Secretary, Washington, D.C.
20250, to the Arkansas
Poultry Federation, P.O. Box
1446. Little Rock, Arkansas
72203. containing defendant
Espy’s personal check in the
approximate amount of $69
for lodging expenses at the
TMDC on May 15, 1993.

Letter from defendant ESPY
to The Quaker Oats
Company. P.O. Box 049001,
Chicago. Illinois 60604-
9001. stating that tickets to
the Chicago Bulls - Phoenix
Suns NBA Playoff game
provided to defendant ESPY
and Douglas had not been
repaid due to an oversight,
and containing defendant
ESPY’s personal check for
$90.




COUNT DATE =  DESCRIPTION

TWELVE  9/14/94 Lerer tam deiendam BESPY
w Trustes:, Farmbank
Museum of SNaural History,
TaT Clithum Raond. WE.,
Admmy, Georpue 30307-

71, sunmg tha: defendanmt
ESPY & sendmg his personal
check 1 rmbhurse the
Ferntunk Wisseum for four
nckars e Super Bowl on
JTanuare Fi 1984 and
incinding ¢ nersomal cheok
for 711

(In violation of 18 United States " 8 (541, 1346 and 2)
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COUNTS THIRTEEN THROUGH TWENTY-FIVE

ILLEGAL GRATUITIES
19. Paragraphs | through 14 of this Indictment are realleged and
incorporated by reference as though fully set forth herein.
20. On or about the dates set forth below, in the District of Columbia and

elsewhere, defendant ESPY, having been selected to serve and while serving as

Secretary of Agriculture, other than as provided by law for the proper discharge of

official duties, directly and indirectly demanded, sought, received, accepted and
agreed to receive and accept the following things of value, totaling approximately
$25,458, and the benefit thereof personally from the respective entities and
persons listed below, for and because of official acts performed and to be
performed by defendant ESPY:

a. SUN-DIAMOND GROWERS/DOUGLAS:

COUNT = DAIE  THINGS OF VALUE

YALLE
THIRTEEN 3/14/93  Luggage 2427

$3,200

$4,446

FOURTEEN 5/13/93  Cash to defendant
ESPY's girlfriend

FIFTEEN 9/11- U.S. Open Tennis
12/93 Tickets and Limousines




a 4
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COUNT DATE  THINGS OF VALUE

SIXTEEN 11/10/93 Tickets to Washington
Bullets-New York
Knicks NBA Game

SEVENTEEN 1/17/94  Waterford Crystal Bowl

b. TYSON FOODS/WILLIAMS:
COUNT DATE THINGS OF VALUE

EIGHTEEN 1/18/93  Four seats at
Presidential Inaugural
Dinner

Russellville birthday
party, including airfare,
meals, lodging and
entertainment

Check to defendant
ESPY’s girlfriend

Weekend trip to Dallas,
TX, including airfare,
limousines and tickets to
Dallas Cowboys - Green
Bay Packers NFL
Playoff Football Game

c. OGLETHORPE POWER/EOP/SMITH BARNEY: =~
COUNT DATE THINGSOFVALUE  VALLE
TWENTY-TWO  1/30/94 Super Bowl Ticket $2,200




r

NGS v
Employment for
detendant ESPY's
arrltreend

e. QU AER @MITH:

COUNT DACE  THINGS OF VALUE

TWENTY-FOUR: @ !Wo%  Trkets to Chicago
Bulis-Phoenix Suns
NB#A Cnampionship
Lame

f. FERMNANNE: :
COUNT DA THINGSOF V
TWENTY-FIVE HAVAL Surer Bow! Tickets

(In violatiomaf’ 18 Umtea Hamee: Cede $8 201 (c) | (B) and 2)




COUNTS TWENTY-SIX THROUGH TWENTY-EIGHT

MEAT INSPECTION ACT

21. Paragraphs | through 14 of this Indictment are realleged and

incorporated by reference as though fully set forth herein.

22.  On or about the dates set forth below, in the District of Columbia:and:
elsewhere, defendant ESPY, while serving as Secretary of Agriculture, an official
and employee of the USDA authorized to perform the duties prescribed under the
Meat Inspection Act, did knowingly receive and accept the gifts and things of
value totaling approximately $4,221 set forth below from the respective persons,
firms, and corporations engaged in commerce and subject to the Act:

a. TYSON FOODS/WILLIAMS:

COUNT = DATE THINGSOF VALUE  YVALUIE

TWENTY-SIX  5/15- Russellville birthday 2,044
16/93  party, including airfare,
meals, lodging and
entertainment
Weekend trip to Dallas;, S2080
TX, including Airfiwre,
Limousines and Tickets
to Dallas Cowboys -
Green Bay Packers NFL
Playoff Game




® 9

b. QUAKER OATS:

COUNT DATE THINGS OF VALUE VALUE
TWENTY- 6/18/93  Tickets to Chicago $ 9
EIGHT Bulls - Phoenix Suns

NBA Championship

Game

(In violation of 21 United States Code § 622 and 18 United States Code § 2)




COUNTTVENTY -NINE THROUGH THIRTY-THREE
IRAVEL ACT

25. Pazaggoapiss | thoough 14 of this Indictment are realleged and

incorporated hy: re¢eeesee as though fully set forth herein.

24, Qmorrioent bee dates set forth below, in the District of Columbia and
elsewhere. detenuam ' I53PY traveled m interstate commerce as set forth below
with imemt 10 rornwoe:  manage. establish and carry on, and to facilitate the
promotion. mamagesnesn: . establsshment and carrying on of unlawful activities, that
is. the unfawtul 'ecormaance and receipt of unlawful things of value in violation of
18 U.S.C. s DN uaad 21 L.S.C. § 622. and thereafter defendant ESPY accepted
and recetved the rodloowvmg

Froom To

TWENTY-- $I59% \Washington, Russeliville, Lodging,
Wéstliington, Chicago, L. Chicago Bulls-
. Phoenix Suns
NBA

-
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COUNT DATE TRAVEL THINGS QF WAIIITE
Erom To
THIRTY- 9/11/93  Washington, New York, U.S. Open:
ONE D.C. NY Tickets and!
Limousines:
THIRTY- 1/15/94 Washington, Dallas, TX Dallas Cowbuyss-
TWO D.C. Green Bay
Packers NWFL
Playoff Tickets:

and Limousiness

THIRTY- 1/29/94 Washington, Atlanta, GA  Super Bowt

THREE D.C. Tickets

& (In violation of 18 United States Code § 1952)
o)
)
™
N
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COUNT THIRTY-FOUR
FALSE STATEMENT

25. Paragraphs 1 through 14 of this Indictment are realleged and
incorporated by reference as though fully set forth herein.

26. The USDA Office of Inspector General was a law enforcement
organization charged with investigating potential violations by USDA
employvees of federal laws and, among other things, applicable Executive
Branch and USDA ethics regulations. Beginning on or about March 17, 1994,
USDA Inspector General Special Agents were conducting an investigation
regarding the acceptance by USDA employees of gifts and gratuities from
Tyson Foods, a “prohibited source.” It was material to the USDA Inspector
General investigation to determine whether Tyson Foods had given, and
USDA employees had accepted, anything of value and whether defendant
ESPY had received anything of value from Tyson Foods.

27. On or about April 1, 1994, in Washington, D.C., defendant ESPY

was interviewed by Special Agents of the USDA Office of Inspector General

and made false statements and representations. During the interview,
defendant ESPY referred to trip itineraries for official travel he undertook in

May 1993 and January 1994. At the conclusion of the interview, defendant

3T =
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E4IPY was askad to produce these trip itineraries. On or about April 8, 1994,
tstenaant ESPY caused to be delivered to USDA Inspector General Special
A\gemts an altered and false trip itinerary for the weekend of January 15
tirmugh 16, 1994, which concealed and covered up material facts.
2% From on or about April 1, 1994 until on or about April 8, 1994, in
e Dstrwet of Columbia. defendant ESPY knowingly and willfully falsified,
simezznize and covered up by trick, scheme and device material facts and made
'tz fretuous and fraudulent statements and representations to a department
mt peency of the United States, the USDA Inspector General, in a matter
vt 1t umisdiction. namely. its investigation of allegations of the unlawful
rezzem o grawities by defendant ESPY in that:
B. On or about April 1, 1994, defendant ESPY, in response to
guestions posed by Special Agents of the USDA Inspector
General, stated and represented that following an overnight
stay &t the TMDC, on Sunday, May 16, 1993, Tyson Foods -
Tiew him back to Washington National Airport in its

corporate jet because defendant ESPY was directed to

return to the White House for dinner with the President and

‘theere were no available commercial airline flzlli!iesb




@ @

return him to Washington, DIC. in ime: v atteand] tthe dimmer.
In truth and fact, (1) as early as May &, ['DVR, distiendiant
ESPY had planned to return to Washingtum, C.ama
Tyson Foods' corporate jet; (2). commurciu! sintime Higgis
were available to defendant ESPY from: Nrliamsas o the
Washington National Airport; and (3) detiemttam ESPY''s
staff had previously made commerciai reservatimors from
Arkansas to the Washington Nanonal Xurpam wihith
defendant ESPY had directed to he canceied:

On or about April 8, 1994, defendant ESPY causat his stadff
to prepare and deliver to the USDA: Inspectuor Gemeed] &n
altered and false trip itinerary which comues i st coneased

up material facts, in that references am Satundiay, Tnnssy

15, 1994, to: (1) defendant: ESPY"s gini fvemd], ()

arrangements for “Limo serwice’ im Disiliess,

Chairman of Tyson Foods and his girifhiemnd att dhe
“Mansion on Turtle Creek,” and! nefbremmes on Sunlieg,
January 16, 1994, to (4) a “bruncth at Sesdim i

Texas,” (5) the “Greewr By vs: Dl bess 2w
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Football Conference Playoffs,” and (6) defendant ESPY’s

girlfriend were deleted and deliberately concealed from the

USDA Inspector General.

(In violation of 18 United States Code §§ 1001, 2)




TAMPERING WITH A WITNESS
4 Pampraphs | through 14 and 26 through 28 of this Indictment are
reaileyedt! ant! meorporated by reference as though fully set forth herein.
Hl. O o abowt April B, 1994, in the District of Columbia, defendant
ESPY emumusc i misieading conduct toward another person, that is, an
empiavez ar the U'SDA. with the intent to:
E witithoid a record. document, and other object from an
afficia! proceeding. that is, an investigation by the USDA
Inspector General:
cause and induce that person to alter, destroy, mutilate and
conceal an object with intent to impair the object’s integrity
or availability for use in such official proceeding; and
‘himtier, delsy and prevent the communication to law
Apenss of the USDA Inspector General, information




/

relating to the commission and possible commissiom of

Federal offenses by defendant ESPY.

(In violation of 18 United States Code §§ 151 2(b)}2)(A)
and (B); 1512(bX3) and 2)
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COUNT THIRTY-SIX
FALSE STATEMENT
31. Paragraphs 1 through 14 of this Indictment are realleged and
incorporated by reference as though fully set forth herein.
32. Onorabout June 1, 1994, in the District of Columbia, defendant
ESPY knowingly and willfully made material false, fictitious and fraudulent
statements and representations to a department and agency of the United
States, that is the FBI, in a matter within its jurisdiction, that is, an
investigation of allegations of wrongdoing by defendant ESPY.
33. It was matenial to the FBI to determine whether defendant ESPY
received anything of value from companies or individuals regulated by the
USDA, including companies or individuals defined as “prohibited sources.”

34. On or about June 1, 1994, in the District of Columbia, defendant

ESPY, in response to questions posed by Special Agents of the FBI, falsely,

Roel
PREL

fictitiously and fraudulently stated and represented that: IR

a.  heattended the NBA Championship Playoffs in Chicago in
1993 with his friend Richard Douglas who provided the
tickets, when in truth and fact, as defendant ESPY well

knew, defendant ESPY had directed a member of his staff

o A IR 2 . S




tw suiiit the plavoff basketball tickets from the Chairman

arf Quekear Outs; she had in fact done so; and the Chairman
aff Queicar Oats made two playoff basketball tickets
avniHble to defendant ESPY'; and
fre: zuitd mot recall any time when he accepted favors,
Hemesits ot gifts from any organizations or companies other
trmr Tason Foods. when in truth and fact, as defendant
EHPY well knew. he had solicited and accepted favors,
renesfns and gifis from the organizations and companies

ezt m pamagraphs 9.a.. and 9.c. - 9.f., above.

(Im wimanmm of ¥ United States Code § 1001)



COUNT THIRTY-SEVEN

FALSE STATEMENT

35. Paragraphs 1 through 14 are realleged and incorporated! Hereimboy

reference as though fully set forth herein.

36. In the calendar year 1993, for purposes of the Ethics in

Government Act, 5 U.S.C. App. 6 §§ 101 et seq., defendant ESPY recsiwext!

gifts and gratuities totaling approximately $6,761, which are listed hereim

below:

DATE
(1) 1/18/93

3/14/93
5/15/93
9/11/93

9/11-
12/93

11/1093

REPORTABLE GIFT  SQURCE — VALIE

Seat at Presidential Tyson Foods $ 1I,5H)
Inaugural Dinner

Luggage Sun Diamond § Z,427
Entertainment at TMDC  TysonFoods & S
Limousines in New York Sun Diamond & 123
U.S. Open Tennis Ticket  Sun Diamond $ Z 0

Ticket to Washington
Bullets-New York Knicks

NBA Game

37. Inaddition, in the spring of 1993, defendant ESPY recsivelisss

gift an inscribed hand-colored monotype entitled “Spring Ligfit!™

William Dunlap with a value of approximately $2,800.




38. It was material pursuant to the Ethics in Government Act that
defendant ESPY report all sources of gifts so that those having responsibility
for the review of reports filed pursuant to the Act could make an informed
judgment about defendant ESPY’s compliance with applicable conflict of
interest laws and standards of conduct regulations.

39. On or about June 13, 1994, in the District of Columbia, defendant
ESPY, knowingly and willfully, in a matter within the jurisdiction of the
USDA, a department of the United States, falsified, concealed, and covered up
by trick, scheme, and device material facts and made false, fictitious and
fraudulent statements and representations, and made and used a false writing
and decument knowing the same to contain false, fictitious and fraudulent
statements and entries, in that defendant ESPY, as required by law, prepared,
signed and submitted to the USDA a Public Financial Disclosure Report, SF-

278 (covering the calendar year 1993), on which he certified that the

statements made were “true, complete and correct” to the best of his =~

knowledge and belief. In truth and fact, as defendant ESPY well knew, said




Rubiiic Fimamnc ! Disclosure Report failed to disclose the receipt of

approoxmatdiy ¥9 561 on Schedule B, Part 1.

(in violation of 18 United States Code §§ 1001 and 2)




COUNT THIRTY-EIGHT
FALSE STATEMENT

40. Paragraphs |1 through 14 are realleged and incongorassd heremm by
reference.

41. In the calendar year 1994, for purposes of the Ettncs im
Government Act, S U.S.C. App. 6 §§ 101 ez seq., defendant ES™ nexm vt
gifts and gratuities totaling approximately $3,191. which are listed ieresm
below:

DATE  REPORTABLEGIFT = SQURCE

(1) 1/15-16/94 Limousines and Parking  Tvson Foods
Charges in Dallas, TX

(2) 1/30/94 Super Bowl Ticket Oglethurmpe:
Power/EQP/

Smithr Briermey.
(3) 1/30/94 Super Bowl Tickets Fermbmnk $ Jw

42. It was material pursuant to the Ethics im Gowerrnmem: Aatt i

defendant ESPY report all sources of gifts so that: those: aviing respmuiliilliyy

for the review of reports filed pursuant to the Act conlid’ e am il

judgment about defendant ESPY’s compliance with appiicatiike coorfliet ol

interest laws and standards of conduct reguiations.




43. On or about February 16, 1995, in the District of Columbia,
defendant ESPY, knowingly and willfully, in a matter within the jurisdiction
of the USDA, a department of the United States, falsified, concealed, and
covered up by trick, scheme, and device material facts, made false, fictitious
and fraudulent statements and representations, and made and used a false
writing and document knowing the same to contain false, fictitious and
fraudulent statements and entries, in that defendant ESPY, as required by law,
prepared, signed and submitted to the USDA a Public Financial Disclosure
Report. SF-278 (covering the calendar year 1994), on which he certified that
the statements made were “true, complete and correct” to the best of his
knowledge and belief. In truth and fact, as defendant ESPY well knew, said
Public Financial Disclosure Report failed to disclose the receipt of

approximately $3,191 on Schedule B, Part II.

(In violation of 18 United States Code §§ 1001 and 2)




++ Poagmphns | tivough 14 of this Indictment are realleged and
incorpuraed v etference s though fully set forth herein.

45 [rwes maenal w officials of the Executive Office of the
President whetner mnd w wnat exient defendant ESPY received anything
of vaiue from somnane=s o mdrviduais reguiated by the USDAL including
compuames or mdwiueis gefmed as “prohibned sources.”

16, Om oo pvour Semember 30, 1994 mn the District of Columbia,
defendant ESPY dmowmeh and wilifully m 2 maner within the jurisdiction of
the Execunve Otfice of the Presudem. withun the Executive Branch, a
department ot e L mned Stmes. faisified. concealed and covered up by trick,
stteT et and reyresanons m that defendsnt ESPY, im resposse 8
amd: solicinom af gifs, pramuies. and things of value from probibised

thene,” wieil! kmewimg ot the 1ime such ststesnent and representation was falee




P

when made and that he had concealed and covered up the: gresuitiss Hee Hmdi
received as set forth in Paragraphs 9.a., 9.b.(1), (3), (5); %c, amiRdi.

(In violation of 18 United States Cade § 1G0NY)

&

DATED: Augusta7, 1997

Washington, D.C.

A TRUE BILL

JK&#S' ;1‘.Ia

FOREPERSON

3 o AL o
/ ‘LLLLL{"/ / /H'“L( e
DONALD C. SMALTZ /
Independent Counsel
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FEDERAL ELECTION COMMISSION

September 17, 1997

Reid Weingarten, Esq.
Steptoe & Johnson, LLP
1330 Connecticut Avenue, NW

Washington, DC 20036

MUR 4617
Mike Espy
Mike Espy for Congress

— and Mike Espy, as treasurer

Dear Mr. Weingarten:

< As you were notified by letter dated August 21, 1997, the Commission denied
- your request to take no further action or hold this matter in abeyance, and determined %0
move 10 the next stage of the enforcement process. After considering all the evidence
- available 10 the Commission, the Office of the General Counsel is prepared
recommend that the Commission find probable cause 10 believe that Mike Bapy, Mile
. Espy for Congress and its treasurer violated 2 U.S.C. § 43%.

ahumd-awwuum»uomadu oral
Counsel, if possible.) The General Counsel's brief and any brief which yeu may submit
mumwummmuamdw
probable cause 10 believe a violation has occurred.



ey P
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If yonw are umbie to flie & responsive brief within 15 days, you sy submit a
writtesr reepestt foran cortension of tinse. All requests for extensions of thme must be
sutmitted imweriting Tire days priorto the due date, and good camse st be
dermunstrotedti . midiiition, the Office of the Gemeral Counsel ordimerlly will act give
exterrssoons: Heyomd] 7D days.

A inddmyg of probabie cause to believe requires that the Office of the General
Counsed atesnt for & penod of mot loss than 30, but not more than 90 days, 10 seatle this
matter rHroughh & zoncilmion agreement

Fwnue vou have any questions. please contact Xavier K. McDoanell, the sttorney
asssgned ‘0 ‘the: mateer. at (202) 219-3400.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Mike Espy MUR 4617
Mike Espy for Congress
and Mike Espy, as treasurer

GENERAL COUNSEL'S BRIEF

STATEMENT OF THE CASE
On January 28, 1997, the Commission found reason to believe that Mike Bsgy

(“candidate™), Mike Espy for Congress and its treasurer (“Espy campaign’”) (codbetivediy
“Respondents™) violated 2 U.S.C. § 439a by using campaign funds, tosaling SEQ2248{ tcormey |yl
fees for personal use. The legal fees were used to pay for Mr. Espy’s criminad /didféesecttoan

investigation by Independent Counsel (“IC™) Donald Smaitz.
IL.  APPLICABLE LAW
The Federal Election Campaign Act of 1971, as amended (the “ Act”) peovidiesttinteosmosess
campaign funds may not be converted to any person to any persomal uss; ttmagytiscusssiiite

defray any ordinary and necessary expenses incurred in conmection with hissosriiserdbsissases

bolder of Federal office. 2 U.S.C. § 439a. The Commission’s regulstions-difiine"fersommiiuses’™
Mﬁuh-hmdﬁﬁhammn-'wl
a commitment, obligation or expense of any person that would exist irrespsetivecoffitiie
candidate’s campaign or duties as a Federal officchalder. 11 C.F.R. & 113 1{(g))(Fetimmanyy®,
1995). With regard to legal expenses, the Commission’s regulstions providicfiirasoases lyyeasse
determination as to whether committee payments for logal fees comstittss-pessonadiuse:.

Y O U 4




11 CFR § 113.1(gX1)G)A). Under the Act, the term “Federal office” includes the office of a

Representative to Congress, but does not include the offices of Cabinet Secretaries, including

that of the Secretary of Agriculture. 2 U.S.C. § 431(3).

In Advisory Opinion (“*AO”) 1996-24, the Commission opined that it would violate the
personal use ban at Section 439a to use campaign funds for expenses “such as presenting a legal
defense™ to possible violations of law that are unrelated to campaign or officeholder status. In
AO 1997-12, the Commission ruled that a requester who was a candidate and member of
Congress could use campaign funds for: (i) 100% of legal services provided to a candidate or
fiederal officcholder when directly and exclusively responding to the press; (ii) 100% of legal
services related to allegations arising from campaign or federal officeholder activity; and (iii)
50% of legal expenses not directly related to allegations arising from campaign or federal
officcholder activity if incurred by a candidate or federal officeholder providing substantive
responses o the press.

ML FACTS

Mike Espy represented Mississippi’s 2d Congressional district until January of 1993, at
which time he was nominsted by President Clintoa to serve as Secretary of the United States
Department of Agricultare (‘USDA™ or “the Cabinet™). In July of 1994, following reports that
Mir. Espy had acoepted illegal gratuities while in the Cabinet position, he retained the law firm of
Sicptoe and Jobnson (“law firm”™). In September of 1994, an IC was appointed to investigate the
aliegations Mr. Espy resigned as Secretary of USDA in December of 1994. The Espy
campaiga’s reports disclose payments to the law firm for legal fees totaling $50,244: $36,244
was paid oa October 11, 1995 aad $20,000 on December 4, 1996.




The Rtspemsbates mticasee bty ‘Niarch of 1997, M. Espy had beea billed an aggeegate
of $316,463 for legal (bessamiioxpensess m comsectson with the IC's mvestigation  Mr. Espy wes
indicted on Augnst 27, 1997 THecqgeami jury ouisctonent schudes 39 cousts, amoag them

accepting aver S35, (Wl 1 llég | gaatuitess, wire frased. mei! frmed. meking false statenents and
tampering with a withess: /¥l -ooumss of tie nadectneest refier ©0 actions undertaken by

Mr. Espy in connection with /nsymssiton st SDA  Respomdents acknowiedge that $50,244
worth of campaign flnds were:rowate t tiee baw- firm: whach represents Mike Espy in the
criminal investigation. ey so - msiomwéeige that s of july of 1997, the $50,244 in campaign
funds was the only. asroout 1 it e iseer: past: 0 the haw firm.

The Respamndesms:oisam tiza~ tie ee: of canmpasgn fumds for these legal foes was in
conformance wth Commsssoor egrusatoonss. argmng thet sech fiees would not have existed if
campaign fiuds wes: hassd:or.ar: albsceter: estmste. They ackmowicdged that the Espy
campaign i tesdF-weasnedthisilectitor tiee porisen of the: legal fioos paid with campaign fands.
They indicase that'imssveral || nstamecss: tiee: v firm: mvwosces costesn eatries which state that
the ssrvicasrolistctoottieggyssasthass i Fypy 's positions “denmg his tcause a5 2 congeesaman™
distingnishthe-ssrvitessomibretitooNitr Eypy inhss defense w0 sllogations of wrongdoing
while be wes Sscretary. of L ¥ygronitoeee: s tiwose: chsmsed 00 e relsted 0 his teaure in
Congress, Rtspessdingsstisver:dico milsssscth thet the sbes of using compeign funds for these




{
allocation was & post hoc estimate and that they lack documentation which witl retiakilyy

support their assertions.'

The Respondents have presented various categories of legal fees which they comtenst!
were permissibly paid with campaign funds. These include:

(1)  research of regulatory positions espoused by Mr. Espy as a Congressman;

(2)  research of House rules;

3 interviews, investigative work and responses to the press and to the White: Himse:
related to Mr. Espy’s lease of a Jeep;

(4) interviews of former members of Mr. Espy’s Congressional office ama
interviews pertaining to his relationships with executives in reguisted indiisttiess
while in Congress;
litigation related to the IC’s secking Mr. Espy’s personal dissy, which ailegecdiyy
contains references to matters relating to his tenure in Congress, or psrsoms:tisc
knew while in Congress;

(6) negotiations with the IC related to access to records from Mr. Espy's-fosmeer
Congressional office;

(7)  discussions with other counsel, including about services relsted to a sepmamter
FEC investigation of the Espy campaign (MUR 3971).

IV.  ANALYSIS
We note at the outset that Mr. Espy was nsither a candidate for foderal office-nons

federal officcholder when these legal services were provided. [in fiet; Hie-Hiadfeffiliie:

. The respondents have also claimed that the law finm imvoices and a:letter-fiomconumsetiast
the law firm related to the use of campaign funds are protected by the attomey oliemtqpiiilbge:
and work-product doctrine, relying on Clarke v. American Commence:Nitional ik SR8
127 (th Cir. 1992). However, nothing in the Clagke decision would prevent:disclbsusecofiities
type of information necessary to resolve this issue, i.c., goneral descriptiomofiiliec-ssevitesandl
the amount of the fee. Moreover, the Respondeats have acknowledged thiatthie-liw fitmits
records will offer little if any support for their claims and thet there sse no dosumentsswhiiolh
could substantiate or explain the allocation itself.




Congressional scat approximately one year and a half before the law firm was even retained

and these fees were first incurred. [n addition, all 39 counts of the indictment in the

underlying criminal case relate to Mr. Espy’s conduct as Secretary of Agriculture, and none of

the counts relate 10 Mr. Espy’s Congressional campaign, his conduct as a federal candidate or

his execution of duties while in Congress. From publicly available information, the

prosecutions brought by the IC thus far have involved activities that occurred afier Mr. Espy

left Congress, i.c., prosecutions of Sun Diamond Growers and Jack Williams of Tyson Foods,

Inc. (for gifts allegedly given to Mike Espy while in the Cabinet) and that of Henry Espy (for

activities in connection with his Congressional campaign). Indeed, the Respondents never

cven claim that the IC investigated Mr. Espy for actions taken in his capacity as a

Congressman or a candidate.

We further note that several other factors cast a negative light upon the Respondents’

claims, including the failure to create documentation that would reliably establish or explain

the asture and costs of the legal services alleged to be permissible, that the decision to use

these campeign funds was made after such services were rendered and that the allocation was

a post hoc estimste.

More importantly, the cvidence at hand indicates thet most of the legal services that the

Respondests admit were paid with campaign funds were provided in response to allegations
of wromgdoing by Mr. Espy while he was executing his duties as a Cabinet official, not in

defiending his actions as a Congressman or a federal candidate. Thus, there is no evidence that
Mr_ Espy was investigated in bis capacity as a Congressman with respect to the services ¥
dentificd im casegories #1-M sugra at page 4. Specifically, there is nothing which suggests




@ s &

that Mr. Espy was investigatec!fforHissasticonsccemmeteett 00 his Congressional vetes or
positions (categary #1), his |easing:fte ey witie= e was in Comgress (category #3)°, his
relationships with cocecutives:imrrognlisec ! mihsttrass while i Congross (category #4) or amy

violations of law or utincal standaeds-wiéc! i sereed m Congress that would require

examination of House iules (category. #0),

In arguing that the use uf’ ampagr tmits was permisssibie, the Respondents claim thet

but for Mr. Espy’s having served :m lomsgesss . tiee services m quecstion would aot have been

provided. For exampie, they asserrhmabe see 0f campasgn fumds was permissibie becanse

some of the allegations ar1ssuss o he> maseriymp crimms| case relste $0 persons Mr. Espy

first knew whiie he was in Conggess« {mihissr coecntives), that the servaces related ©©

allegations about the Jeep were Tropmety: EacC with camrpsegn fumds becasse be first leased a

Jeep when he was a memberof Comgesss  Tiesy adso clamm thet paymsent for rescarch of

House rules was permissibie tecouss: Wt Expy: e seen 2 necnsbver of Congress just prior 1o
when the activities under imvesigatiomn sooree: st Het ine fiberd 0 appucciste the diffcring

rules relating to the acoopemee-of gffs:trrmeemtisess of Congress snd messbers of the Cabinst.
Despite thess- arguments; theeRtspeonidenss' vve: abled to show that the lagal services at
isms would not have tesermmcoomsmyy tetier¥ilr_Esps s baving served in Congamma. Indeed,
resessch of miesdTiwesetited  oottisascopsmosoT gifts it veere applicable during sn enslier

J

8 The Respondénts: insicasecthiu ypetiodT scamveoss reheter 10 the Jeep insue wase for press
mhmn&lﬁpw-uiﬂ efiicshelder st the time
m IW—II((R-—:-W

e - q
mmmwmmm*hhdhnhﬂ
change this Sectioer439a.analiess




occupation, interviews of long-standing business associates and the review of the torms of an
auto lease executed during some earlier employment (but which came under scrutiny only in
the context of a subsequent Cabinet position) are precisely the types of services that a law
firm might well deem appropriate or necessary when responding to a criminal investigation of
a Cabinet official irrespective of such official’s prior occupation. Thus, the same legal
services may well have been deemed appropriate or necessary if, prior to his appointment to
the Cabinet, Mr. Espy had been a lobbyist or a corporate executive. In short, these services
were not provided in defense of Mr. Espy’s conduct as a Congressman or candidate, but rather
they appear to have been provided essentially in an effort to build a defense to charges of
wrongdoing by Mr. Espy while he was Secretary of Agriculture. Although information about
Mr. Espy’s understanding of the House rules and establishing the nature of his earlier
relationships with industry executives may aid in his defense to the criminal charges, there is
no support for the Respondents’ claim that Section 439a would permit campaign funds to bs
used for such a purpose. As the Commission has previously stated, campaign funds may net
be used to finance a legal defense “to possible violations of law that are unrelated to canpaign

or officeholder status.” Sec AO 1996-24. As these services were not provided ia respesset

an investigation of wrongdoing by Mr. Espy while he was acting as s Federsl candidate oras
a member of Congress and the obligation to respond to these charges would have therefore:

existed irrespective of Mr. Espy’s having been a candidate or member of Congress, the useof

campaign funds for the services listed in categories 1-4 was in violation of Section 43%.
With respect to the legal services for litigation surrounding Mr. Espy’s personal diasy,,

(sce supea category # S at page 4), although the Respondents assert that such ssrvices related’




to prosecting the IC from access to “references to matters relating o his tenure in Congress,”
they bave not even claimed that the diary relates to the time-frame when Mr. Espy served in
Congross, let alome that it contains any information related to his execution of duties as a
Congressman that were the subject of the IC’s investigation.

Regarding category #6 (scc supra at page 4), the Respondents claim that the legal
services were for negotiations/discussions with the IC concerning documents relating to Mike
Espy s tenure in Congress. However, there is nothing which shows that such documents
related to Mr. Espy's execution of his duties while in Congress nor that they were subject to
the IC's investigation’ Accordingly, nothing has been presented which suggests that
campaign funds were permissibly used for the legal services in categories #5-6.

Regarding category #7, the Respondents have claimed that the law firm has “worked
with Robert Hauberg,™ the Espy campaign’s designated counsel in MUR 3971 (now closed).
They assert that the legal fees were for work provided by Steptoe and Johnson related to FEC
zeports filed in conmection with Mr. Espy’s 1990 Congressional campaign. However, the
‘Togponse also states that there were “numerous other conferences”™ with Mr. Hauberg that
mslmted jn part to the FEC investigation in MUR 3971. To the extent that the law firss of
Begptec snd Johason, either divectly or through Mr. Hauberg, provided legal services to
94 Fapy or his campaign related only to the investigation in MUR 3971, the use of campaign

» In July of 1997, the Respondents provided to this Office a list of nmmerous documents
wihich-ihey clainsed had been “recently reviewed by” the IC and thet relate to M. Espy’s role in
@ongress. The list indicstes that the documeats were “pulled” for the IC i June of 1997. The
#o the production of these documents appear © have been provided long
m«&mﬂmhﬁhlmhﬂnanMMMh




funds would sppesr to have besn permissibie T ceagumer., iovenes, saggests that some of

these legal services provided in conjunction. witth 3r FHauteyg mtised o other ssues, pochaps

aspects of the [C’s investigation rather thzr oo MIUR 3971.. The 1 of compaign funds far

that portion of such services would appesr tu: e ey mpermmsibie

In summary, Respondents have acknowdextiped tther thew tho it have records which will

reliably indicate how they determined the amount off campagn funds thet were used o pay

these legal fees. Moreover, aimost none of tte: [ege! s & mme were provided w the lew

firm in defense of actions undertakten by Mr. Esgw un s capecoty a5 a Congressmen or a

Federal candidate. Respondents have thus woited Sexcton #3%:. For the foregoing scasoms,

this Office recommends that the Commissmon fimt! pmitwitie cawe to heieve thet Mike Eapy,

Mike Espy for Congress and Mike Espy, az messuner wmibstetl 2 US.C. § 43%
V. GENERAL COUNSEL'S RECOMMESIRATRION

Find probable cause to believe that Milie: Fsyw. . Wille Fapy for Congress and Mile Bapy,
as treasurer, violated 2 U.S.C. § 439a

9> /52 ~Gunee [T Bobk
g N i -
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QEPTOE&JOHNSONB

ATTORNEYS AT LAW

1330 CONNECTICUT AVENUE, N.W.
WASHINGTON, D.C. 20038-1798
PHOENIX, ARIZONA STEPTOR & JONNSON INTERNATIONAL
TWO RENAISSANCE SQUARE APFILIATE I8 MOSCOW. AWSEIA

TELEPHONE (802) 257-5200 FACSRAILE: (208) 429-3002 TRLEPHMONE: (911-7-801) 200-8280
FACSIWMILE (802) 257-5209 TELEX: 80-2803 FACORALE: (911-7-501) 288-5881

REID H WEINGARTEN
(202) 429-6238

T
(A ul- ot
September 29, 1997

202/219-0260 and Pirst Cla

Lawrence M. Noble, Esquire
General Counsel

Federal Election Commission
Washington, D.C. 20463

Dear Mr. Noble:

I am responding to your letter of September 17, 1997,
informing me that the Commission has decided to move to the next
stage of the enforcement process in connection with the Espy
matter. As you may know, we are in the middle of discovery/
pre-trial motions in the Espy criminal case -- a mest
time-consuming process. I, therefore, respectfully reguest &
20-day extension to consider our response to your September 17t
notice.

Sincerely,




FEDERAL ELECTION COMMISSION
WASHINCTON DC 2083

MUR 4617

Mike Espy

Mike Espy for Congress
and Mike Espy, as treasurer

Dear Mr. Weingarten:

This is in respomse t0 your letter of September 29, 1997 regarding the above-captioned
mamer. As you were infiormed by letier dated August 21, 1997, the Commission desermined t0°
move 10 the acxt state of the enfiorcement process. On September 17, 1997, this Office sont you
2 Geaczal Comnsel’s Bricf im this matter. Your letier of September 29th requests an additional 20
days %0 scapond 0 the Commsission’s notice of September 17th. Given the reason set out im your
letter, this Office shall grant your request. Accordingly, your response to the Geaeral Counsel’s
Brief is due on October 27, 1997.

Should you heve any guestions, picase call me at (202) 219-3400.

Sincerely,

Xoral ¥
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FACSIMAE: (002) 257- 509

REID H WEINGARTEN
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Washington, D.C. 204635 I
3 Re MUR4ET

Brmdowecti gl i 1.y 117 wssreepiy raef i commuction with the

-




o J 4 V)

Y

Lhtape e e | - s iy T TRy v 3 . ] ’
s O - i . g L v L
' 2 -

BEFORE THE FEDERAL ELECTION COMMISSTON

In the Matter of

Mike Espy

Mike Espy for Congress
and Mike Espy, as treasurer

MLUR 4617

TRUECI I

F PONDENT

Mr. Espy's limited use of excess campaign funds to pay a portion of his legsl fees:
in connection with an Independent Counsel ("IC") investigation did not violate the "personsi
use” ban of 2 U.S.C. § 439a. Mr. Espy. in good faith and in conformance with the Commission's:
regulations, allocated campaign funds to pay only a portion of his legal fees thmt was propesiy
allocable to legal issues that arose directly from Mr. Espy’s tenure as a Congresssmamy and! woulidi

not exist "irrespective of the candidate's campaign or duties as a Federal officeholden™ 11l CFR
§ 113.1(g) (1996).

I. INTRODUCTION

Mr. Espy served as a member of Congress,
Coagressional District, from 1987 to 1993. President Clinton apy

Y

Agriculture in January 1993, and Mr. Espy served as Secretary until his resignatiomiin Decsmiisr

24

1994.

In July 1994, Mr. Espy retained the law firm of S
“firm") %o provide advice and representation in connection with all

improper gratuities from regulated interests while serving as Secretary of’, riculture. |
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representation initially involved responding to White House and press inquiries. In September
1994. a Special Panel of the U.S. Court of Appeals appointed an Independent Counsel ("IC") to
mnvesugate the allegations against Mr. Espy. and the IC commenced an extensive and lengthy

investuganon (the "IC investigation™). Mr. Espy was indicted on August 27, 1997.

Oner the course of this lengthy investigation. Mr. Espy incurred very substantial
legal fees and expenses  Although the IC's investigation and indictment focused primarily upon
Mr Espy's acuvities as Secretary of Agriculture. the IC's investigation, and Mr. Espy's
preparanon of his defense. involved extensive review and analysis of Mr. Espy's actions, policy
posiuons and personal contacts as a member of Congress. On two occasions. in October 1995
and December 1996. Mr. Espy made a good-faith. conservative estimate of the portion of his
legal fees that were armbuzable 10 review and analysis of his activities as a member of Congress.
Based upon these esumates. Mr. Espy paid the firm $30.244 on October 11, 1995, and $20,000
on December 4. 1996. from excess campaign funds held by the Mike Espy for Congress
campaign The payments constituted only approximately one-sixth of Mr. Espy’'s then
outstandimg legal fees relating w0 the IC investigation.

In Jamuary 1997, the Commission informed Mr. Espy and his campaign that the
Commission belicved that the payment of these legal famﬂnmnww
use” of campaign fands. However, Mr. qu's-eofmﬁndsbpy&“
allecased portion of his legal fees was fully appropriate under FEC regulations because the
payments sstisfied an obligation that would not have existed "irrespective of” Mr. Espy's sarvice

&5 & CORgICINNaA.




T el Edection Campaign Act ("FECA”) provides that excess campaign
funds mav he sed! 0 iy meessan expenses incurred in connection with the official's duties
as 1 hoider ' Heaernd | office. hut may not be converted to “personal use = 2 US.C. § 439a
1004y, FEC eaauattonss wefine “personal use” as the use of funds “to fulfill a commitment,

anligation ar xR Ul @nt person that wouid exist | uve of c;andi ) i

duties a5 1 Feasrm offeemower ¢ 1D CER S T3 1) (1997) (emphasis added). Whether or not

legal fees conssituie.  peTsumd use under this standard 1s determined on a case-by-case basis. Id.

§ LIS Lo i sy,

Tie ¥Rl mas un several occasions opined that the pavment of legal fees from
eXCeSS CAmmuEn  umis: wiss permisssibie. For example. in FEC Advisory Opinion 1996-24 (June
27, 1984, the  ymmssson approved a congressman's use of campaign funds to pay legal fees
incwred (n resomtimy o alisgatons of carlier personal wrongdoing. The Commission stated
that “the use 1y ampagn funds to pay iegal expenses that would not exist absent [the
indtividuad's] conaidienr o offeceiotder statiss would be permissibie.” The Commission
recogmpad!thoa: "t activatess of camdidates and officeholders may receive heightensd scrutiny
and atoenionr!” thiaat Wmmnofhmdh:mw“

faumdss fhrpmesiesnypagn | bopd | ooxpenses based upon “the specific purposes and circumstances of

L Scatien FHC Adivisory Dpinion 1997-12 (August 15, 1997) (“the Commission &
recognizesstimttieatiwitiesoTcmiisieses and officeholders may receive heightened
dmwwwm-lmﬂmmnh“‘“

remmit ffomtissedimattetlscrutiny would mot oxist irespective of the candidate’s campai
otficattolisr ssaus ).
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Similarly, in FEC Advisory Opinion 1995-23 (Julv 20. 199%), the (Tammsssoon
approved a congressman's use of campaign funds to pay post-campaign legal expssess
attributable to a lawsuit challenging activities allegedly engaged in dunny the canypagm s
payment of legal fees was not a "personal use" of campaign tunds bec:use the toas: were:meztis

attributable to the individual's "status as a candidate.”

[n this case. a substantial portion of Mr. Espy's legal tees was directiiy atrrihustdiee
to extensive review and analysis of Mr. Espy's tenure as a congressman, and wauid oot e Heesn
incurred absent his "duties as a Federal officer.” Accordingly. the use of campmagm fumwtis oo pas

such legal fees was permissible.

~
(QN

‘A III.  ANALYSIS

P; A. The IC Investigation Encompassed Mr. Espv's Congressionsd! Sottwilies

8! Although the IC’s three-year investigation focused primartiy om ¥Vt Bsgpwss

@ activities as Secretary of Agriculture, the breadth of the [C investigatiom camswathissovesmtanetl.

: The IC intensively investigated many areas of Mr. Espy's life. including Nt Espy'samttintiessasa
-3 member of Congress. The legal expenses that Mr. Espy incurred with respesttiootissseanthisiiies
O would not have arisen absent Mr. Espy’s status a3 a congresssman. o

Specifically, the IC investigated, among other things: (-IDM.
Espy on poultry regulation, crop insurance and other agricultural issues-witilee Nifr Esgpywssss
congressman serving on the House Agriculture Committee; (2) industry, profbssitmiiail
personal contacts that Mr. Espy made while he was a congressmaar; (3) —
Mr. Espy’s congressional staff; (4) potential violations of congressi

how such standards differed from those to which Mr. Espy was subject:asStoretmyyoll
— rf‘lw

3 e
e |
a7, . coRiNo i
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Agniculture; (5) Mr. Espy's lease of a Jeep while a congressman, and the appropriateness of his
continuation of that lease after leaving Congress:* (6) Mr. Espy's travel to Mississippi as a

congressman: and (7) how Mr. Espy financed his congressional campaigns.

In preparing to defend Mr. Espy. the firm conducted factual and legal research
nto these areas. For instance. the firm performed research regarding Mr. Espy's regulatory
positions while a member of Congress. including speeches he made and legislation he introduced
while in Congress. When the IC sought access to records from Mr. Espy’s former congressional
office. the firm negotiated with Deputy IC Ted Greenberg regarding the document review.
Furthermore. the firm interviewed former members of Mr. Espy’s congressional staff and/or their

counsel. The firm made inquiry of many people who dealt with Mr. Espy as a congressman.

The firm also represented Mr. Espy in court proceedings relating to the IC's access
to Mr. Espy's personal diary. portions of which relate to matters that first arose during his service
in Congress. The firm also performed a significant amount of work relating to allegations
involving Mr. Espy’s lease of a Jeep while he was in Congress, including researching rules
applicable 90 members of Congress, responding to press inquiries, reviewing lease documents,
responding to the White House and interviewing members of Mr. Espy’s former congressional
saff.

g

The firm also represented Mr. Espy in connection with an FEC investigation
(MUR 3971) conceming Mr. Espy’s 1990 campaign. The legal fees attributable to this work
were directly relased to Mr. Espy's campaign and, as the General Counsel acknowiedges, couid

= M. Espy's use of a Jeep that he originally leased when he was in Congress
basis for oac of the counts of the IC's indictment. )
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perrmisssitiiy He padd b campaugn funds under the FECA  See General Counsel's Brief

Rt T ONS T3 {1 RN RS ¥

The Creneral Counse! asserts that there 1s “nothing which suggests that Mr. Espy
was nvesiigmet e’ nes actwons while in Congress GC Bnef at 36 To the contrary. Mr. Espy
nus revousiv pomwezte the Commuission with documentation that the 1C invesugation
nmeompusset Wit g s eure i Congress. in the form of an :ndex of documents reviewed by
‘he nuemrenuemt Counse, See Attachment A te July {7, {997 letter from Reid Weingarten to
Navier Widdnmmel hut [T Y997 Letter”)  As the index demonstrates. the IC reviewed a large
MuMte Of WECUmeENs genemted durng the period of ume that Mr. Espy served as congressman,
newtimg imgessswnd. scnedutes and imeranes. congressional position papers and
corressunuesTe: congoessona! staft assignments. congressional distnet reports. and legislative
prapusas.  FWNE fspr pac not served as a congressman. he would not have incurred legal fees in
CONMELIIOT W Taview of these issues — 1.e.. the fees would not exast “urespective of the
Cammdidmess campaign ot tutess as a Federal officeholder "~ Moreover. subsequent to Mr. Espy's
receny inuicrmen: the (C provuded Mr. Espy with boxes of “discovery”™ maerials that include, as
we: I pEbet sxensive Gocummenss genersted dunng or relating to Mr. Espy’s service in
Congress; | nuthdimg decumentation reiating o the policy positions he ok i Congress, the
e witilbe 1 m Cegrees.

A ithuoggih the Creneral Counsel asserts that the IC's ultimate indictment focused
ugen Nl g ‘s srsviee s Secretary of Agriculure. the IC's investigation was not so mited. At

thae e i “Trant direectiy eelevant to this mquiry.” GC Bnef at 3 n.8. This misses the point. The
dbsumentts bty dienwonstoee that the [C was mvestigating Mr. Espy’s activities in

.debﬁdcﬁpﬂhhd I m“
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- The General Counsel suggests that review of a tarnget's: "

" ‘service in Congress. However, Mr. EspysserwcemCmMM

_M,“M,Inﬂdnmhnmudhdhebemmmmm

@ @

the time Mr. Espy made a good faith attempt to estimate and pay that fraction of his legnl/ teas
attributable to his tenure in Congress -- a year and a half prior to the indictment — the [IT was
actively investigating issues relating to Mr. Espy's status and activities as a congressanmm  Given:
the IC's broad jurisdictional mandate. Mr. Espy had ample reason to belicve that he was beimg
investigated in part for activities while he was a congressman. As such, Mr. Espv's legnl thes
relating to review and analysis of these congressional activities would not have existed:

"irrespective of" Mr. Espy's "duties as a Federal officer."~

The General Counsel suggests that Mr. Espy's claim should be disallowed: bec:nuse
Mr. Espy did not "create” documentation to support use of campaign funds at the time: the:
services were performed. This is simply not the statutory test. [f the legal fees were attibutatyie
to Mr. Espy’s tenure in Congress, and eligible to be paid with campaign funds. they may be pad:
with campaign funds irrespective of whether the allocation was made before or after the srwces
were rendered. Similarly, to the extent that this allocable portion of Mr. Espy's legaii exgpenees:
was legitimately attributable to issues arising from his congressional tenure. his riglit o use
excess campaign funds for such legitimate expenditures should not be affiecad ty iss aliillin aar
lack of ability to pay other legal fees from other resources. Mr. Espy did not: pay aill aff s legail
fees with campaign funds, but only a small portion of his legal fees thag e el i g fiifh

was attributable to his service in Congress.

FEC regulations provide that campaign funds may be used' to pay legnil s thas
would not exist irrespective of the official's duties as a Federal officeholder: INCER.

Mnahnulmmnddmm”hsm

House Agriculture Committee, involved extensive activity umique 0 servingasa
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§ 113.1(g). Each of the activities discussed above in defense of Mr. Espy would not have been
necessary but for Mr. Espy’s status and tenure as a member of Congress. and Mr. Espy's use of
campaign funds to pay an allocated portion of his legal fees for services directly related to his

service as a member of Congress was permissible.

B. Mr. Espy Is Not in a Position to Waive His Attorney-Client Privilege With
Res to His Legal Bills

Mr. Espy wishes to respond to the Commission's inquiry in an open and
cooperative manner. However. Mr. Espy is hampered because he cannot produce his legal bills
to the Commission without waiving the attomey-client privilege. As the Commission is aware,
Mr. Espy is currently under indictment and facing prosecution by the IC. Until the conclusion of
his criminal case. Mr. Espy is unable to turn over his bills without severely prejudicing his

defense =

As many courts have recognized. "correspondence, bills, ledgers, statements, and
time records which also reveal the motive of the client in seeking representation, litigation
strategy. or the specific nature of the services provided. such as researching particular areas of
law, fall within the [attorneyclient] privilege.” Clarke v. American Commerce Nat'l Bank, 974
F2d 127, 129 (%th Cir. 1992); United States v. Kevstone Sanitation Co,, 885 F. qu. 672, 675
(M.D. Pa. 1994); Riddell Sparts, Inc. v. Brooks, 158 F.R.D. 555, 560 (SDN.Y. 1064). >
Voluntarily producing privileged material to a government agency has the devastating effect of
waiving the atomey-client and work product privileges in subsequent proceedings. For instance,

im a case where a corporation had voluntary disclosed privileged materials to the SEC, the court

% Recogizing the difficulties involved in responding fully 1o the Commission's inquiry
prior to resolution of the IC proceeding, Mr. Espy respectfully requested a stay of the
Commission's proceedings until the conclusion of the IC proceeding. See July 17, 199’7%

. #uuw Espy’s request.

i ey




held that by doing so the campuranam wavet hith the attmev-client and work product privileges
and allowed discovery of such muterais (1 i suseguent cwvil lawsutt  |p e Subpoenss Duces
Tecum, 738 F.2d 1367, 156975 (I i ML) wee aiso Westmgho _Cormp. v.

of the Philippines. 9511 F 2d |44 T30 Ge Ce 961 In re Steinhardt Partpers. 9 F.3d 250,

134-36 (2d-Cir 1995

The Independent Counse uy neey exXmemeiy aggressive i his investigation. If
Mr. Espy provided s legal mils ‘o tre Zommssin. te [C would be bikely to argue that such
production constituted a hianke! wvaiver ' e gturme-cien: prviiege 1t the 1C were to obtain
access to Mr. Espv's legal mils. sucit ¢ ewew wnuw reveal defense counsel's contacts. analysis
and strategy and have a matertal sverse stfeee or Wi Espr s abiiey o defend himself. The
stakes in the ciminal procesding are amuo Ul gr w sk @ warver by submitting Mr. Espy's

bills to the Commssion.

The General Coumsed suygesie: thar Wit Expy couid “resolve this issue” by
providing the Commission "wuth 2 germerm tescrymuon of the services and the amount of the fee.®
GC Briefat 4 n.1. [n fhct, M Espv s sireswtic provided the Genena! Counsel's office with

specific information abeut redevant nilimy meieremes w the coent compatible with maistensace

of the attorney-client priwilege: Jar Wiaath 7. 1957 | teer from Reid Weinganen w Xavier
McDenmell. The Generail Counsed| tins sy 1w e miking the positien thet the only adequate
documentation would be Mi: Espy' s axtuad! | kxga! hills. @ 2'ume when Mr. Espy isaotima

position to provide the Cammssiam witth s kgl hills. See GC Bref t 4-5.

relating to congressionsl! matters,. Slercase axrraimaf ithe logil sorviees — including witness :

interviews and research projects: — it 1m parn w Wir Espy's activities as & congressman and
— -.-.-m
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in part to his activities as Secretary of Agriculture, a precise allocation of time is infeasibie. In
estimating the amount of his legal fees directly attributable to his tenure in Congress, Mr. Espy
acted conservatively and in good faith, and paid only a minor fraction of his total accumulsted
fees with campaign funds. As of October 11, 1995, the date of the first $30.244 paxyment to the
firm, Mr. Espy's total outstanding bills for legal fees and expenses were in excess of $178.000.
As of December 4, 1996, the date of the $20,000 payment. Mr. Espy had accumulated more than
$115.000 in additional legal bills. Thus, Mr. Espy paid only approximately one-sixth of his totai

legal bills from his excess campaign funds.

10N

Mr. Espy has sought to comply fully with the Commission's regulations and to
cooperate fully with the Commission in this proceeding. Mr. Espy made a good-faith effort to
assess that portion of his legal defense fees properly allocable to issues arising from his

congressional tenure and to pay only that amount from his excess campaign funds. These

payments did not constitute a "personal use” of campaign funds because the logal 'services

provided would not have been required irrespective of Mr. Espy's duties as a Feciaral
officeholder. In sum, Mr. Espy did not violate 2 U.S.C. § 43%a.

Respacefully submitted..

Q/ X/ é/m.-f:..,.

Reid H. Weingarten
Steptoe & Johnson Liy

1330 Connecticut Avenue; N.W..
Washington, D.C. 200361795
(202) 429-3000

: October 27, 1997
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. 'that this matter be hold in sbeysnoe or dismissed. Attachment 2 at page 11,
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FEDCE(&:«.I;'EI N
BEFORE THE FEDERAL ELECTION COMMISSION SECRTIAR T
In the Matter of ) Nov IT 3wy w9y
)
)
Mike Espy ) MUR 4617 [
Mike Espy for Congress ) -
and Mike Espy, as treasurer )

GENERAL COUNSEL'S REPORT

L BACKGROUND

On September 17, 1997, this Office sent a General Counsel’s Brief to Mike Espy
(“candidate™), Mike Espy for Congress and its treasurer (“Espy campaign™) (collectively
“Respondents™). See General Counsel’s Brief (“GC Brief” or “Brief”), incorporated herein by
reference. The Brief recommends that the Commission find probable cause to believe that
Respondents violated 2 U.S.C. § 439a by using campaign funds, totaling $50,244, to pay for Mr.
Espy's criminal defense to an investigation by Independent Counsel (“IC™) Donald Smaltz! On
October 28, 1997, the Respondents submitted a Brief (“Respondents’ Brief” or “Response
Brief”) denying the violations. Attachment 1.
II. DISCUSSION OF RESPONSE RRIEF

Respondents acknowiedge that most of the legal fees at issue, t¢
incurred in response to the IC's investigation, and that all 39 counts of the ¢ ” :

stemming from that investigation relate to Mr. Espy’s actions while he was a Cal

' The Commission previously attempted 1o settle this matter prior t0 a
~ cause, hat the Rospondents indicated that they did not wish to conciliate and i

saquests on August 21, 1997. Ahmthcacm

could ast be comsidered.
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Respandents also acknowiedye thia Vifr sy ' batl beft Congress amd ceased to be a candidate

years prior to when the 1C’ 5 1 nvessigasioon . sgpan

The Respondems neverttiedéss-oconenat tiat the use of the campaign funds was
permissible. As in their rror respeunses: (Hesy assert that the campeign funds in question were
used to pay for various legal services. sict.as vssearch meo Mr. Espy’s regulstory positions and
speeches, imerviews af’ indussre oomases amt L ongressions] staff. cxammation of the serms of a
Jeep lease and responding 10 rrosoedings-« o mguITes relatmg to the ume frame when Mr. Espy
served in Congress. Although the desscrmtor: of tie begal services is essentially the same as in

carfier submissions. the Respoorss: (et nooes tooeetuliy clamms that the IC investigased

~
P “Mr. Espy's activities as a member o' Longesss © Compare attachment | at 4-5 with attachment
_!: 2 at 5-8. However. noiinng 1n the: Resyponse Bree! supports that ciamm or otherwise contradicts
3 the conclusion in the GC Brret'thaa - dttionggt: tiesse bega| services may bave somched on or related
2 to Mr. Espy’s comtacts or actions-wiiéc: m( Congrsss. tiey were cssentially provided wo prepare
_; and build a defenrse to the 1 5 nvestigpsioon 0T Wir Bspy ‘s comuct as a Cabimet official. As we
= comclude in the GC Brief. provvding: sustisservecss wouki have boen equally aecossery
- irrespective of whether Mt EsgyysscvedinCoaggoess or in seme sther pasfisssion. The
O

his past astivities would not tisvecHseorymosssssry inx e privete sector. Attachesent 1 st 7,0 2

Yot ressasch of Mit: Espy' ssoomastsasmiontieens in its preor positien may veall have been deemed
cquaily nscessery if; forrinstasme:; Nitr. Hsgpyy Hisirpeovionsiy' been a lohbyist for o e sugaleted
by the Departmentiof? Aggionkitees.




Moreover, the Respondents have not produced any evidence to support their claim that
the $50,244 in question was used for legal services related to the IC’s investigation of Mr. Espy's
actions as a Congressman or a candidate. The Respondents assert that Mr. Espy would like to
cooperate by producing the law firm invoices, but can not do so without waiving the attorney-
client privilege. Attachment | at 8. Yet, as the Response Brief and our prior discussions with
Respondents make clear, the law firm invoices do not describe or delineate the legal services
which they claim were permissibly paid with campaign funds. Attachment | at 9-10;

Attachment 2 at 9-10. Instead, the law firm invoices make only general references to Mr. Espy's
time in Congress, and do not distinguish between those services or amounts claimed to have been
permissible and those that are not. Attachment 2 at 6-9. In fact, the Respondents have
acknowledged that they never even considered using campaign funds until after the services were
rendered.

The Respondents assert that their failure to create documentation at the time the ssrvices
were rendered should not be dispositive. Attachment 1 at 7. They argue that creating
contemporaneous documentation is “not the statutory test,” but whether the legal foss ase
“sttributable to Mr. Espy’s tenure in Congress.” Id. Contrary to the Respondents’ ‘assestions; the:
GC Brief does not state that the failure to creste contemporancous documentation issitselfenoug:
to discredit their claim, but rather that it casts doubt upon it. See GC Brief st 5. The
Respondents have not only failed to present contemporaneous documentstion reganding the:
$50,244 in campaign funds, but have failed to produce any documentation at all. The-Espy
campaign has also conceded that the allocation was a post hoc estimate and thatne:

documentation was created that might explain or verify how it was determined. In afiiition; as:

. e




csmpaign funds have to date been the only source of payment to the law firm, it is questionable
whether there was any real allocation.

In support of their claim that the IC was investigating Mr. Espy’s actions in Congress,
Respondents refer to a list of documents which they claim were provided to the IC. The
documents appear to relate in part to the time-frame when Mr. Espy served in Congress and
mclude apparent references to his execution of duties while in Congress. Attachment 2 at 13-20.
However. there is no evidence that the campaign funds at issue were used to pay for the legal
services provided in connection with the production of those documents. In fact, the
Respondents never make that claim. Indeed, although the campaign funds, totaling $50,244,
were disbursed in October of 1995 and December of 1996, the documents on the list were not
provided to the IC until June of 1997.°

Mr. Espy has been indicted, and Respondents are now in possession of the IC’s extensive
discovery materials which, they previously claimed, would “show convincingly that a substantial
portion of” the fees were properly paid with campaign funds. Attachment 1 at 6; Attachment 2 at

22. Notably, the Response Brief does not provide any additional information or documents

wihich saggest that the campaign funds in question, totaling $50,244, were used 1 pay fees for

ssuch services.

(PheCommission’s repulstions provide that whether the use of cumpaigs SRS
(the personal use ban depends on whether the expense would exist irrespective of whether a
[pessen is a candidate or federal officeholder. 11 CF.R. § 113.1(g). In addition, the regulations

r—APRP,
Haow they might arguably relate to the IC’s alleged investigation of Mr. Eq:yulﬂ-hd
dimties while in Congress.




provide that whether the use of campaagn thnds: ttori begal 'hess s mermissibie shall be determined
on a case-by-case basis. 11 C.F.R. § LIS I dDiiedy) [ithe personal use ban is to be
enforceable, then those who spend canpmugn: thoudssoon | bega! fess musst provide some evidence 1o
support their claim. Given the lack of documemsmiwn or otieer support for the Respondents®
claim. and that it appears that most of the |egal serrvoeas: pawd for with these campaign funds
would have been equallv necessarv irresprective 1 Wit By s baving been a candidate or served
in Congress. the Office of the Generai Counsed reccommentds that the Commuission find probable
cause to believe that Mike Espv. Mike Espy oo Zoongesss and Wike Espy. as treasurer, violated

2U.S.C. § 439
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_ IV. RECOMMENDATIONS

3

o8 1. Find probable cause to believe that Mike Espy, Espy for Congress and Mike Espy. =
treasurer, violated 2 U. S.C. § 43%a.

>

- 2. Approve the attached conciliation agreements.

o

e * Amhmh
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FEDERAL ELECTION COMMISSION
Washington DC 20463

MORANDUM

TO LAWRENCE M NOBLE
GENERAL COUNSEL
MARJORIE W EMMONS/LISA DAVIS@
COMMISSION SECRETARY
NOVEMBER 20, 1997
MUR 4617 - General Counsel's Report
The above-captioned document was circulated to the Commission

on Monday, November 17, 1997

Obyection(s) have been received from the Commissioner(s) as

madcated by the name(s) checked below:

Commissioner McDoneid
Commissioner McGarry
Commissioner Thomas




BEFORE THR FEDERAL ELECTIIN CIDERUEELON

In the Matter of
Mike Espy:

Mike Espy for Congress
and Mike Espy, as tresasuresr

CERTIFICETIIOF

I, Marjorie W. Bmmons, recording sscrcrethsry Sor the
Pederal Rlection Commissicn esscutive ssssicn «on Decssiber 2,
1997, do hereby certify that the Cmisstan decidefl by a
vote of 4-1 to take the following actimms im HIR 4817=

;I8 Pind probable cause to beliece SHmt

Mike ERspy., BEspy for Congress andt Biee
Espy. as treasurer, viaclstet Z T.$.C.
§ 439%a.

Approve the concilistion spresssuts

attached to the Gensral Chunwel's
November 14, 1997 rspoxrt

Approve ths appropriates letter as
recommandad in ths Gmeral Caunesll"s

November 14, 18¥7 rupsxct.
Commissioners Aibsns, Ellistt, Erexsld., sl
voted affirmatively for the deciston; COalisslieaes
McGarry dissented.




FEDERAL ELECTION COMMISSION
Washington, DC 20463

December 5, 1997

Reid Weingarten, Esq.
Steptoe & Johnson, LLP
1330 Connecticut Avenue, NW

Washington, DC 20036

MUR 4617

Mike Espy
Mike Espy for Congress
and Mike Espy, as treasurer

Dear Mr. Weingarten:

On December 2, 1997, the Federal Election Commission found probable cause to believe
that Mike Espy, Mike Espy for Congress and Mike Espy, as treasurer, violated 2 U.S.C. § 439a
in connection with the use of campaign funds for legal expenses.

The Commission has a duty to attempt to correct such violations for a period of at least
30 days and no more than 90 days by informal methods of conference, conciliation, and
persuasion, and by entering into a conciliation agreement with a respondent. If we are unable to
reach an agreement after 30 days, the Commission may institute a civil suit in United States
District Court and seek payment of a civil penalty.

Enclosed are concilistion agreements that the Commission has approved in settiement of
this matter. If you agree with the provisions of the enclosed agreements, please sign and rotuss
them, along with the civil penalties, %0 the Commission within ten days. | will them recommend
that the Commission accept the agreements. Please make the check for the civil penalties
payabie W the Federal Election Commission. If you have any questions or suggestions.for
“ changes in the enclosed conciliation agreements, or if you wish to arrange a meeting in
commection with mutually satisfactory conciliation agreements, please contact Xavier K.
McDomnell, the attorney assigned to this matter, at (202) 219-3400.

Sincerely
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SISy OF DESICEATION OF COUNBEL

DR 4617
AESE @F GEONSEIL: _ Abbs David Lowell
AEEEES = $23 Piftesnth Street, WW

Washington, D.C. 20005

202-662-9700

The absve—named indiwvidual is heredby designated gs Yy
counee]l and is avthoriaed to receive any motifications amd otbher
communicatisns from the Comaission and to act on my bebhalf befoce
the Cammission.

M e

Sighature ’




Mike Espy 0 116: 2" Thee

GENERAL COUNSEL S REIVIRI

On December 2. 1997, the Cormmssyaon 10und romdne -ause:” b eeireve tha: Mike Espy

(“candidase™ . Mike Espy for Congress and :1s ressurer ' “Esyn cosmmpasgr™ ) (eoléectively

3 “Respondents™) violased 2 U S.C. § 4302 by ussng comnmoasg ‘e - cosdiny §50.244 . o pay for
i Mr Espy’s comumal defense 10 am mmvestigation v [ naetencemn Lamaee ! (T ) Donald Smaltz.
; On the same dme. the Commmssion approved COOK: il careesnesnts: m setibeneent of this mateer
= with Mike Espy and the Espy cammasgn . Afier severad momitn =mxde

t changr of coumsel. om March 25, 1998, the Respomaents sumsmite 1 tiee atantined sigmed agreement
2 mot vet beea recerved.
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sagessmeent and close the file in thss maner.

Auccept the attached agreement with Mike Espy. Mike Espy for Congress and its

Z Approve the appropriate letter.

3 Chose the fike

Lawrence M. Noble
General Counsel

- e o i s
Associate General Counsel

ST ¥ssypmed. Kavaer McDonzell
ARtinthenents

~ 11 eeteerffoomocounss]  desed January 30, 1998
. e T St




BEFORE THE FEDERAL ELECTION COMMTIIHTICONW

In the Matter of
Mike Espy:
Mike Espy for Congress
and its treasurer.
CERTIFICATION

I, Marjorie W. Emmons, Secrestary of the Fedwral Hlertiom
Commission, do hereby certify that aon April 7, I¥5&E, the
Commission decided by a vote of 4-0 to tales the fixllawdimg
actions in MUR 4617:

1. Accept the agreement with Mike EBsgy,

Mike Espy for Congress and its trassurer =

recommended in the General Counsel's Hegort
dated April 1, 1998.

Approve the appropriate letter as racossssniad
in the General Counsel's Report dmtwd
April 1, 1998.
3. Close the file.
Commiassioners Aikens, Elliott, IDonmld, sl Theaas et
affirmatively for the decision; Comissicoer HrEssxy did st

cast a ballot.

s -9-98

Date

" Received in the Secretariat: Thur.,
Circulated to the Commission: Thur.,
Deadline for vote: Tuss. ,




FEDERAL ELECTION COMMISSION
Washington, DC 20483

April 9, 1998
Abbe Lowell, Esquire
Brand, Lowell & Ryan
923 Fifteenth Street, NW
Washington, DC 20005
RE. MUR 4617

Mike Espy

Mike Espy for Congress

and its treasurer

e Dear Mr. Lowell:

On April 7, 1998, the Federal Election Commission accepted the signed conciliation agreement
submitted on your clients’ behalf in settlement of violations of 2 U.S.C. § 439a, a provisiona of the Federal
~  Election Campsign Act of 1971, as amended (“the Act”). Accordingly, the file has been clossd in this
matter.

3 The coafidentiality provisions at 2 U.S.C. § 437g(a)(12) no longer apply and this matter is now

pubiic. In addition, although the compiete file must be placed on the public record within 30 days, this could

coour at any time fbllowing certification of the Commission's vote. lfywwﬂwﬂqﬁﬂum

>  mmterials %0 appear oa the public record, piesse do 30 as 300a as possible. While the file may b

ke hﬂmﬂi‘nmywwm-ﬂm will

> pubils without the written consent of the respondent and the Commission. See2US.C. §
The enciosed concilistion agreement, however, will becomss a part of the public recon

Baclosed you will fiad a capy of the fully executed conciliation agreement for your files. Please nste
that civil pemsity is due withia 30 days of the conciliation agreement's effective date. m-
quastisns, ploase contact me at (202) 694-1650.

Sincerely,

)(uu\ 4 M‘ﬂ.—ll#

Xavier K. McDonnell




CONCILIATION AGREEMENT
Thss matter was mitisted by the Federal Elaction Commission ("Commission”),
Tursaee e mivrmaton sscertamed m the normal course of carrying out its supervisory
‘capmowsthiitees  Tise Commssron fousd probable cause to bebeve that Mike Espy and Mike Espy
(oo (Conmgress ("Respomdents”) violated 2 US.C §43%
comechisstoor-pursmasar o 2 U.S.C § 437g(a)(4)(A)(1), do hereby agree as follows.

| Tim: Commmsssson has junsdiction over the Respoodents and the subject matter of this
Tozeeaing enc thas agreeoaent has been entered pursuant to 2 U S C. § 43 7g(a)(4)(A)(0).

I Ressomicats tave bad 2 ressomsbie opportusity to demonstrate that no action should be

tadgeer: o tisssrmmateer
I Flespesshcnts sater vohamiarily mto this agressent with the Commission.
[ THecpertment fincts in thes matter are as follows:
1 ‘MiiccEapy wasa US Congressman who repressated hiississippi”s 2d
2 ‘Mfiice Fapy for Comgress (or “Espy campaign™) is the suthoriasd political
cosmmmteecfor former Congressmen Milse Eapy, within the mesning of 2 U.S.C. § 431(6).
3 lin Jemassy of 1993, Mike Espy was nominsted by President Clinten e serve as
Shesvttayyoit tise Liniver States Department of Agricaltere ("USDA” or “ths Cabinet™).




4. In July of 1994, following news reparts that Mit: Bspry, ancegsestli gl igpeetitiies
in his capacity as secretary of the USDA, he ratained the law firm of Siepn o ans Vidissson( (Tiew
firm”). In September of 1994, an Independent Counsel (“IC™) was appointestittoiivessiggierttie
allegations. Mr. Espy resigned as Secretary of USDA in December of 1 994

5. On August 27, 1997, Mr. Espy was indicted for 39 coumeoffwellsiimssadf
various federal laws. All 39 counts of the indictment related 1o activities ussiietadisentiyyNifr Happy
in connection with his capacity as Secretary of the USDA.

6. Under the Federal Election Campaign Act of 197). s asnsesbbebi( [t Ake??),
excess campaign funds may not be converted by any person to any pessoumi usse cshissrthirsto
defray the ordinary and necessary expenses incurred in connection witlr ie-arrHserdisisssasss
holder of Federal office. 2 U S.C. § 439a. Under the Act, the termn ‘Feceal afffesd’ insbiadbest tiee
office of a Representative to Congress, but does not include the offices of (et Shensteassss.
including that of the Secretary of Agriculture. 2 U.S.C. § 431(3).

7. The Commission'’s regulations defins “persomnsi use,” as-this-usseodiamyyfliasiinin

a campeign account of a present or former camdidats to fulfill & commmtrremt; obiiigssibenon:

expense of any person that would exist irrespective of the candidste’ s canpiggnosrdistiisssss
Federal officeholder. 11 CF.R § 113.1(g) (Februmy 9, 199%5), Withregpeditcoligpiieapmane tie

Commsission’s reguiations provide for s cass by eame didsemiaatiisant et
peyments for legal fees constitute personal use. Jd. at (1)({}A).

8. The Espy campaign’s reports discloss paywments toothie-l v fimmaifSleptwessii
Johason for legal fees totaling $50,244. Specifically, the Espy campaign repestedisgmaymssmod!
$30,344 to the law firm on October 11, 1995, and $20,000 csr- Diecemnbiner4}, DS, Qi




)

v 4

y 4

1997, the Commission initiated an investigation to determine if the use of the $50,244 in

campaign funds paid to the law firm was in violation of the personal use ban at 2 U.S.C. § 43%.

9 The Respondents contend that the $50,244 was only a portioa of the amount

Mr. Espy owed to the law firm for his defense to the IC's investigation, and that by March of
1997, the total amount owed was in excess of $300,000. The Respondents additionally

coatend that the $50,244 paid with campaign funds was a good faith estimate of the portion

owed to the law firm that was for legal services that would not be necessary but for Mr. Bspy
having been a Congressman or federal candidate.

10 Although the Respondents contend that legal invoices and other
documentation in their possession would show that the use of campaign funds was permissible,
they have not produced documents related to the law firm services at issue, citing the need to
preserve the attorney-client privilege in the ongoing IC criminal investigation.

11. Based upon the available evidence, the Commission found probable cause to
believe that Mike Espy and Mike Espy for Congress violated 2 U.S.C. § 439a. In making its
determinations, the Commission concluded that the Respondents’ specific description of the legal
services indicated that they were provided 10 assist Mr. Espy in his defense to the iC’s

imvestigation of potential violations of law while he executed his duties as & Cabine

& Congressman or Federal candidate. The Commission sl considered :
foo indicamment were for violations of lew by Mr. Eapy while acting i his caputily i Siiliny o
the USDAL (b) the amount paid with campaign funds was 50t 8 precise or relishle allooation
muhwwmmdmm‘unﬂ
comtempisted until after the services were rendered and the $50,244 wes y



. L

hox catimmater-unstbetalisertiw ¥t Bepy, (c) the smount paid with campeign fands was the oaly
amouum pead oo thee e firm ewd (d) the Espy campasgn was asver billed for the services alleged
o Have: eeer reswiaeest ' to/ 12

T Yoorimg t the Rospomdests sfter Mr Espy's indictment and the
Cammesssoor' s: frmtimg o proiane: casse m thes meatrer. the IC subpoeased former Espy campaiga
seufF tor toaty. ‘metfivee a gomtl vy e subpoenmed law firm records relatang o logal sorvicss,
winct are e winect 1 tnxs matte: Thin. tie Respondents now contend that the IC sppears to
be nvestigatng e senee. xstvitess wimet: are the subsect of thes metter

W [ir/igrn of all of the forcgomg snd for the sole pucpose of scttiing this matter
coopedittousiv, Wiflee: Fapn anc Eapy for Comgress mo lomger contest i this sstting the
Cammmsssonr « Griinggs ttat:tissy veodseed 2 U .S.C § 439 by unng campaign fands for the Jagal

SETVICER at | Sl

UL Sexgpotens will pay a crvil penaity to the Federal Elaction Commission in the

asmount of’ Biftw THooessess Doliess (F50,000), parsasnt to 2 US.C. § G7g(a)(S)HA), as Sbllows:

L SICOREC-will e theyvantd from Milee Espy s personal fends; and

Z QD il e shervend from the Bapy for Congsess campaign

Wl ThHeCousnen. on spesst of sayons fling s compleint sader2 USC.
4T gfa)1) commarsitgg therseathumatt i husuin r o s OWE motion, muy revisw compliance
hm: beser wioditeet! |ty mstituee: s cwil action for velef = the Usited Sestes Distsist Camst for the
Diaszint: of Codbaniem

WII Thisagrocment shall become effective as of the dute fing ol purtics bereto




| _03/19/98 _TRY 18:30 FAX 2027
MAR=-19-1998 ©B4:32

IX. Respondents shall have no more than 30 days from the date this agaemenst
becomes effective to comply with and implemant the requirement contained: in:tiis sgpresssanst sl
to so notify the Commission.

X. This Conciliation Agreement constitutes the emtirc agresment: itsvesmthis
parties on the matters raised herein, and no other statumest, promise, Or agresmant, eitfing writter
or oral, made by cither party or by agents of either party, thet is not contained i this weittesr:
agreement shall be enforceabls.

FOR THE COMMISSION:

Lawrence M. Noble
General Counsel

Associate General Counsel




FEDERAL ELECTION COMMISSION

WASHINCTON D C 20663

THIS IS THE END OF MR #

nmnuenm c»ERAno.'__
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FEDERAL ELECTION COMMISSION

WASHINGTON DU 20468

Date: 5/14/5k
slai|gg

\/ Microfilm

THE ATTACHED MATERIAL IS BEING ADDED TO CLOSED MUR 'ﬂ/z




FEDERAL ELECTION COMMISSION
Washington, DC 20463

May 14, 1998
VIA FAX AND FIRST CLASS MAIL

Abbe Lowell, Esquire
Brand, Lowell & Ryan
923 Fifteenth Street, NW
Washington, DC 20005

MUR 4617

Mike Espy

Mike Espy for Congress
and its treasurer

Dear Mr. Lowell:

On April 7, 1998, the Federal Election Commission and Mike Espy, Mike Espy for
Congress, and its treasurer ("your clients™) entered into a conciliation agreement in settlement of
violations of 2 U.S.C. § 439a. According to the agreement, Mike Espy was to pay $10,000 with
his personal funds and Espy for Congress was to pay $40,000. The conciliation agreement
provided that the civil penalties were due within 30 days of execution of the agreement.

On May 11, 1998, your assistant called this Office and stated that your clients would
attempt to make the payments this week. As the agreement was executed on April 8, 1998, the
payments are already overdue. Please be advised that, pursuant to 2 U.S.C. § 437g(a)(5XD),
violation of any provision of the conciliation agreement may result in the institution of a civil
suit for relief in the United States District Court. Thus, absent prompt payment by your clients,
this Office will be recommending that the Commission institute a civil suit for relief.

To speak to me about this matter, you may call (202) 694-1650.
Sincerely,

Xavier K. McDonnell
Attorney




BrRaAND, LOWELL & RyaN

A PROF ESSIONAL © ORPORATION
923 FIFTEENTH STREET. N W
WASHINGTON, D C. 20005

TeLEPHONE: (202! 662 8700
! TELECOPIER: (202) 737 7156%
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CONFIDENTIAL -
SUBMITTED FOR SETTLEMENT PURPOSES ONLY

May 19, 1998

HAND DELIVERED

Xavier K. McDonnell, Esquire
Office of the General Counsel
Federal Election Commission
999 E Street, NW.
Washington, D.C. 20463

Re: MUR 4617
Dear Mr. McDonnell:

Enclosed please find two checks written to the FEC as payment by Mr. Espy and
the Espy for Congress Campaign as part of the resolution of this matter.

Thank you for your attention and consideration.

(>

Abbe David Lowell




\ NAﬂosN'Ifg::: | 405795135

Remitter DGNB - Mike Espy for Congress Commiteee @ ¥ 19 98

10-047220

Pay to the Order of Federal Election Committee § **40, 000.

D.GNBSD qoaﬁmn.‘_ @ QLIS
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Michele J. Mal

°02200086B81mE8" 2500318 LOBT?SE

THE YARIABLE TONE BACRGROUND AREA OF THIS DOCUMENT CHANGES COLOR GRAOUALLY AND SMOOTHLY FROM DARRER TONES AT BOTH TOF AND B 77 OM TO THE LiLHTL - -

MIKE ESPY

¢ v "HE MIDDLE

208

e
3 MORNING BREEZE CT CMA Cash Management Account’

SILVER SPRING. MD 20904

S[is 108

PAY TO THE

25 80 44

ORDER OF . F‘&RAL EiLEcTien Copniddion $ 1C 000.00

Fr thog wd - _;:3_9,__
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463

May 20, 1998

TWO WAY MEMORANDUM

TO: OGC Docket

FROM:  Rosa E. Swinton K£5
Accounting Technician

SUBJECT: Account Determination for Funds Received

We recently received a check from Mike Espy for Congress Committee,
check number 406796135, dated May 18, 1998, for the amount of ,
40,000.00. A copy of the check and any correspondence is being forwarded.
Please indicate below which a account the funds should be deposited and give
the MUR/Case number and name associated with the deposit.

TO: Rosa E. Swinton Leslie D. Brown
Accounting Technician Disbursing Technician

FROM:  OGC Docket /[ﬁ(

SUBJECT: Disposition of Funds Received

In reference to th eck in the amount of e
and in the name of
. Place this deposit in

accOunt indicafed below:
__ Budget Clearing Account (OGC), 95F3875.16
Civil Penalties Account, 95-1099.160

____ Other:

d
/ S
W&QMN g-J0-7¢




g
FEDERAL ELECTION COMMISSION i1 | B
WASHINGTON, D C 20463 ij

May 20, 1998

TWO WAY MEMORANDUM

TO: OGC Docket

FROM: Rosa B, Swintan 2=
Accounting Technician

SUBJECT: Account Determination for Funds Received

We recently received a check from Mike Espy for Congress Committee,
check number 406796135, dated May 15, 1998, for the amount of ,
10,000.00. A copy of the check and any correspondence is being forwarded.
Please indicate below which a account the funds should be deposited and give
the MUR/Case number and name associated with the deposit.

TO: Rosa E. Swinton Leslie D. Brown
Accounting Technician Disbursing Technician

FROM: OGC Docket //
SUBJECT: Disposition of Funds Received

rence to : eck in the amount of $/4 /‘ e
i ( and in the name of
y . Place this deposit in the

___ Budget Clearing Account (OGC), 95F3875.16
JAvil Penalties Account, 95-1099.160
__ Other:

Litha L Mfan

ignature




