Yatic National Coffinittee

Steve Grossman, National Chair » Governor Roy Romer, General Chair

September 23, 1997

&

o)

[ e

Via m x =
ﬁ

Joel Rossener, Esq. =

Gifice of General Counsel &
Federal Election Commnission o=

999 E Street, N'W.

Washington DC 20463

Re: MUR 4549

Dear Mr. Rossener:

Per request, enclosed is a copy of the DNC’s Response to Complaini filed in MUR 4549.

Sincerely,

¥
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Dana Howitt
Paralegal

Democratic Party Headquarters » 430 South Capitol Street, 5.E. » Washington, D.C. 20003 « 202-863-8000 « Fax: 202-863-8174
Paid for by the Democratic National Committee. Contributions to the Democraiic National Committee are not tax deductible.



RTRTRL BEFORE THE
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In the matter of:
) a—
Democratic National Committee ) MUR 4549 =N
and ) -::—_;
R. Scott Pastrick, Treasurer . ) o
o

This memorandum constitutes the response of the DNC Services Corporation/Democratic
National Committee (“DNC”) and R. Scoit Pastrick, as Treasurer, to the Federal Election
Commission’s (“the Commission”) initiation of MUR 4549. The DNC hereby moves the
Commission to dismiss this matter and close its file since the complaint on which this matter is

based is legally unfounded.

This matter was generated by a complaint filed with the Commission by the Republican
National Committee alieging that the DNC “knowingly and wilifully refus{ed] to file a pre-general
election report with the Commission, thus failing to use its best efforts to comply with the
- reporting requirements of FECA.” RNC Complaint at 1. As demonstrated herein, and as the
RNC well knows from past Commission precedent, the DNC was not legally required to file 2

pre-general election report.

The settled law on the pre-election reporting requirements of a national party committee is
that pre-election reports are required only when that national party committee makes
“contributions to or expenditures on behalf of any candidate in a federal election.” 2 U.5.C. §

434 (a)(4)(A)(i).
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The RNC has offered absolutely no evideace that the DNC made contributions to
candidates during the October 1-16 reporting period. Marshall Decl. { 3 (included as Attachment
A.) The RNC has asserted that “ftJhe law is clear that if the DNC made any contributions or
expenditures in connection with the 1596 general election campaigns of its Democratic federal
candidates at any time, which it did, it v;ould be required to file a pre-general election report.”
Settled and undisputable federsl election law is directly to the contrary. Instead, FEC regulations
specify what common sense mandates: “Pre-election reports . . . shall be filed by a political
committee which makes contributions or expenditures in connection with any such election if such

ted.” 11 CF.R. § 104.5(c)(1)(C)(ii)(A). The DNC

scrupulously has reported all confributions and expenditures made by it in this campaign, and in so
doing has fully complied with both the spirit and the letter of FECA.

A transfer from a political committee to an affiliated committee is simply does not
constitute the same legal circumstance as & “contribution to or expenditure on behalf of” a federal
candidate, which triggers a pre-election reporting requirement. 2 U.S.C. § 434(a)(4)(A)Gi).
Settied and undisputed federal election law is directly to the contrary. See General Counsel’s
Brief in MUR 2399 at 3 (included as Attachment B). The RNC'’s ineffectual attempt to distinguish
this clearly applicable precedant raises a variety of superficial distinctions without finding a
difference. As the Commission’s General Counsel concluded in MUR 2399, a pre-¢lection
reporting requirement is only triggered when a committee (whether registered under one name or
two} makes contributions or expenditures on behalf of federal candidates during the reporting
pericd. The Commission’s General Counsel found that the disbursements made by the committee

in question in MUR 2399 were transfers to an affiliated committee, and that “[a}ccordingly,

-




respondents were not required to file a pre-election report by the express terms of 2US.C. §
4340)4XAY)." General Counsel’s Brief in MUR 2399 at 3 (emphasis added). In that transfers

to affiliated commitiees are not considered contributions or expenditures on behalf of a federal
candidate, transfers do not trigger a pre-election reporting requirement. Seg also Reiff Decl.
(included as Attachment C).

0L CONCLUSION

For these reasons, the Commission should find no reasen to believe the DNC violated 2

U.8.C. § 434(a)(4)(A)(ii) and close this matter with respect to the DNC.

Sincerely,

Ioseph M Bukensmck, Deruty C:eneral Counsel
Democratic National Committee

430 8. Capitol St., SE

Washington, DC 20003

(202) 863-7110

Attorneys for Respondents Democratic National Committee
and R. Scott Pastrick, as Treasurer

Bate: December 10, 1996
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BEFORE THE FEDERAL ELECTION COMMISSION
in re:

DEMOCRATIC NATIONAL MUR 4567

COMMITTEE

S gt et wo e

DECLARATION OF BRADLEY K. MARSHALIL

1 My name is Bradley K. Marshall. I currently serve as Chief Financial Officer of the
Democratic Nationai Conunittee, a national political party committee registered with the Federal
Election Commission as DNC Services Corporation/Democratic National Committee (“DNC™). I
have served in this position since approximately February 1, 1994.

2. Az Chief Financial Otficer, 1 am responsible for overseeing all of the DNC’s
disbursements, including responsibility for the review of all expenditure requests and check
requisistions, and the review of all checks and wire transfers by which funds are drawn on the

DNC’s bank accounts.
3. During the period from and including October 1, 1996 through and including
Qctober 16, 1996, the DNC made no contributions to or expenditures on behaif of any candidate

2

in a federal election.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

December 9, 1996,

Y A

Bradley K. Marshall




BELACTION COMMISSION

In the gavcer of

Hational Republican Congregsional MUR 2199

Commitcee Concribucions and
Jack MeDondld, 38 CLeasurss

pL COUMSEL'S BRIRP
WY OF THR CASE

On April 23, 1937, the QGmmission found ceascn to balieve
chat the National Republican Congressional Committee
Contzibutions {("the Commitetee®™) and Jack ¥cDonald, as treasurer,
viclated 2 U.8.C, § 434(a) (4} (A)(iLi). The factual basis for

5 this finding was that the Committee had failed to file its 1986
Post-General Electicn Report, which had been due on December 4,
1586, until Jaanwary 27, 1987, some %4 days late.

RLYSES
Urder the Pederal Bleetion Campaign Act ("the Act®), all

12,

political committees, other than authorized cocmaittees of a
candidate, that elect to file guarterly (28 opposed to monchly)
repores, shall f£ile

(iii) & post election reporr, which

shall be filed mo later tham the 130th

day 2ftar the geéneral election and which

shall bg complete as of the 20tk day

after zyueh genecal election ....

2 J.8.C. § 434(a1(41{A}). The Cosmittea ip this caszse ia a

tegistered political conmittee thae files reports with the
Commigsion on a quarterly hasis. In 1986, the 30ch day after the
general election helid on November 4th, was December 4, 1986.
Accordingly. respondents were obliged te file their (1986) Post~
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Ganeral Tlection Bepoct by December 4. 1986, under the serictuces

set forzh in the above cited statute. In fece, respondents

fatled to file said cepoct uneil Januazy 27, 1987, some 54 days

lace.

In thair cesponse to the notificacion thie the Commission

nad found reason ta belisve that they violated 2 U.S5.C.

§ 434(a) (8 (A (1ii), respandents stated by a letter daced May 21,

1987, that they

[+

wheze [8ic] under the delief chat since
they haé baen telieved of the
requirement ©f €iling a pre-election
teport due to the lack ef pre-electiosn
aceivity, they weze similarly relieved
of the requiresent of £filing a post~
alection report.

Howaver, when advised of the
Conmisaion's contrsry view by the
December 23, 1988 Non-Filer Notice,

*which was received by Respondents on

January 5, 1987, Repondents undertook to
comply expediticusly with the
raquirenent. Once the need o file the
pogt-elegevic repnckt was confirmed with
Commission scaff, Regpondants filed che
tequired cepork.

he statement chat reapondents "had been relieved of the

reguiremant of £filing a pre-election report” rafers co the

provision in the Ret that states that political committees that

file on a quarteriy basis must file a pre-election report *no

later than the 12tk day bafore ... any elaction in which the

Committee makes a contribution to or expendjitute on behalf of a

candidate in such election, amd which shall be complete as of the

20¢h day before the election ...." 2 0.8.C. § 434(a) (4) (&) (ii).
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7~ In the period relevant to the £iling of a pre-election report in
19286, specifically October 1, 1986 to October 15, 1986,

respondents made itemized digbursements in the amount of

1-$2.330,000. All of chess disbursements were made &0 the

Ngtional Republican Congressional Commjittae -~ Expenditures, and
thus consisted neither of contridutions to ¢f expenditurzres on

behalf of any candidate in a federal election. Accordingly,

respondents were not required to file a pre-alection report by

ﬂ:
Lﬁpthe express terms of 2 U.8.C. § 434(a) (4) (A) (it} .

In contzast, the statutory pravision that reapondents ace
alleged to have viclacted, 2 U.S.C. § 434(a) (4) (A) (iil), does nat
nake the £iling of a post-election report contingent upon the
making of contributions to or expenditures on behalf of a federal
candidate. Rathar, as we have already noted, the statutory
provigsion in question simply sets forth a requirement that the
post~alection report De filed by certain political committees, by
& certain date, and that it be complaete asa of a certain date.
Respondents’ explanation for their failure to £ile the post-~
election repert amoumts to nothing mote than an admission that

they misconstrued the pertinent statutory provisions.

7 Respondents’® belatedly filed post-election repore, covering
the period October 1, 1986 to Rovember 24, 1986, disclosed
receipts totalling $5,041,426, and disbursements totalling
$6,589,000. The volume of activity along with the fact that the
period covered by the report included the weeks immediately
preceding and following & general election, makes respondents’
failure to file the required report in a timely manner all %he
more Sserious, in the view of this Office.
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As for the remainder of respondents’ response, quoted above,
it dces apperar from the records of the Commission's Reports
Analysis Divigsion (“"RAD") that counsgel for the Committee did
respond by telephone on January 6, 1987, the day aftec
tespondents state that they received the Non-Filer Notice, dated
December "23. 1986. There followed over the next several days a
serias of tnlephaﬂ@ conversations between counsel for the
Commitetae and RAD, in which said counsel acgued the pogition that
the filing of a post-election repore was not required by the Act.
After four telephone conversations between RAD and persons '
geptasenting respondenta, bDetween January 6, 1987 and Januacy 12,
19687, respondents filed the 1986 Pogt-Elaction report an
Januagy 27, 1987. In their cresponse, dated May 21, 1987, to the
Commigsgion's £inding of resson to believe 2 violation occucred in
the present matter, counsel £or respondents scaced: "Regpondents
will not ¢contest the Cosnisslion's position regarding the postJ
electien cepore applicabiliey.”

In conclusion, it is apparent that respondents were cequired
to file their 1988 Post-General Blecticon Report on December 4,
1986, but they failed to do so until Januagy 27, 1987.
Consequently, there i3 probable cause to helieve respondents
viclated 2 U.8.C. § 434(2)(4) (A) (iii).

-—— mam = -




Find probable cause to believe the Nacional Republicen

Congressional Commiccee Contributions and Jack McDonrald as

treasurer, viclated 2 U.5.8. § 634(&!(&)(A§{£ii)-

Gomeeal Counsel

RGRLET I, ff mon s -
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DECLARATION OF NEIL P. REIFF
L. My name is Neil P. Reiff. T currently serve as Deputy General Counsel of the
Democratic Nationsl Committee. 1 have sesved in this position since approximately July 1, 1993,

2. I have responsibility, among other things, for ascertaining the requirements for

filing by the DNC of disclosure reports required to be filed under the Federal Election Campaign
Act of 1971, as amended, 2 U.S.C. §§ 431 gt seq,, and under the laws of the various states.

3.' On October 2, 1996, I contacted, by telephone, Ms. Debbie Manzano, whe is the-
Reports Aralyst employed by the Federal Election Commission (“FEC"”) responsible for reviewing
the reports filed with the FEC by the DNC,

4, In that telephone conversation, Ms, Manzano confirmed to me that the DNC
would be required to file a pre-gensral election report with the FEC, reporting receipts and
disbursements for the period from and including October 1, 1996 through and including October
16, 1996, only if the DNC made contributions to or expenditures on behalf of a specific candidate
for federal office during such peried; that if the DNC did not make contributions to or
expenditures on behslf of & specific candidate during such period, the DNC would not be required
to file a pre-general election report; and that transfers of funds by the DNC to affiliated party
committees during such period would not cause the DNC to be required to file a pre-general

election report.



I declare under penalty of perjury thet the foregoing is true and comect. Executed on

December 9, 1996. |

Neil P. Reifl / /



