
. 
. .  0 '  i .  

. .  
. .  . .  . .  

-. . ,FEDERAL EI;ECTION~COMMISSlON . . 
WASHINGTON. D.C. 20463 

. .  

MEMORANDUM ' 

TO: ' ,  The Commissioners 
!ll . .  
d 
a, 
* .  

. .  . .  . .  Staff Director . .  . 
Deputy Staff Director 

I '  

. SUBJECT: StCteme*t Of Reasons for r4UR 4538. . 
a 

. .  . . .  
U' . . 
5 6 .  . .. 

Attqched is a'copy 0f.th.e' Statement Of Reasons for'MUR 4538 

. .  
signed by Chairman David hason znb Commissioner Bradley SmitR. . . ' 

.. , ' .This'was' received in the Commission. Secretary's Office .o.n 
. .  

. . .  
. .  

. .  

Friday. Mav 24.2002 at 1:43 mm. 
' 

. .  
. cc: Vincent J. Convery, Jr. . ' 

OGC Docket (5) 
. . Information Division 

Press Office 
. .. .Public.Disclosure . 

i 

Attachment 

. .  

. , .. 
. .  . .  . .  

. .  
' >  

. .  . .  . .  



.. 0 
. .  
. .  

. .  . .  . .  . .  .n . 
FEDERAL ELECTION COMMISSION . 

0 '. - . -- 

. .  WASHINGTON. D.C. 20463 ' 

.. 

. .  . .  ' . FEDERAL ELECTION conmiIssIofi 1 
.. . .  

I n  re Alabama Repubkan Party and .. .) ' 

Parker for Congress and Stan McDonald, as ) . ~ ~ ~ 4 5 3 8  , ' . .  

9 .  
d 

?. . .. treiuurer, 

TimothyRBaer,as.treuunr, . . . ' . , I  : : .  
. .  

* .  1 - .. 
. .  

. . . WilllamRArcher,.Jr.; . 

. .  1 
. .  n 

. . . 1 V q ~ t  Parker, Jr. .. '. 

. .  . .  
m 

STATEMENT 0F.REASONS OF CHAIRMAN DAVID.M. MASON,'. . . . 

On Septembk 19,2001, the.Commission voted 4-2' b take no fbrthcr action with ' . 

. :  . 
P .  
3 

U '  
U 

. and COh<hfISSIONER BRADLEY A. SMITH .I 
. C .  

. .  

. .  
' ' 

I ' resp&t.to the Alabama Republican Party and Timothy Baer, aS &surer, regarding ' . 
violations of 2 U.S.C. 66 UIa(a)@)(A), 441.b(a) and.441a(f), and 11 CFR 102.5; and tb 

. ' take no firrther,action regardins axmiination allegatio:is,with respect to ~ a r ~ ~ c r  for . , 

... . 

9 

Congress and Stan McDonald, as treasurer. Because of the mcnt history of Commission ' 

action on matters of mass media cokunications alleg~~y.wordinatednateakwk' political . 
' parties qd'their cwdidates, ive.could not vote to.proceed against.th6 Respdndents in this 

to this conclusion. 
. matter Consistent with *cntal,fairnws. W e . h t e  to &plain the prOceedings that 14 : : : 

. .  . .  
. .  

. .  . .  
. History of Commission Action on Coordination of . 

' . .Political Parties yith.their Candidates ' . 
. . 

. .  
Relevant Commission action with respect to coo.rdination of mass media . .  

. advertising by political parties with their candidates had its genesis in the 1996 elktions. 
Throughout tlic recen: hisiory orpanY coordi!ichn i:i:t!t:s, Commissioners maintaincd . 
differing but 1argely:individu~lly coiisistcnt posiiions with.respect Lo tI;c tlircshold for 

.. finding a icoiiimuiiication to hc a ~oor~iiiilit~d co:itribution. . Formcr Coiiiiiiissioiicr Eilia 
and Commissioner Smith, who replaced her, refused. to make coordination findings in the . 

. absence of express advocacy because of First Amendment overbieadth condems. 
Commissioner Sandstrom .refused to make coordination findings abscnr cx'press 'advocacy 

.' ' ' . 

. 

. 

. .  . .  
. .  

' Vicc -Chakn  Mason and Commissioners Sandstronl; Smith arid Wold voted in favor of the motion. 
. . Comnussioner Michael Toner sucncdcd Coriamissioncr Wold bc: .; the issuurcc of :hi Slatcmcnt of 

Rqsxa.  Chaimne ?.IcD~xdcl c ~ r !  <:::x:i.kioncr Tim::..:. w! . .  . ::!inst th: m!i -:. . 
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becarhe of due pio&ss (notikc) concerns. ' Co.&issioner Thomas required .. 
communications. to be "for the purpose of influencing'' an election' in order to be 
considered coordinated communications. Commissioners Mason and Wold focus25 on 
the . .  degree or akount of coordination. 

. .  
. . 

Commission did not .seek a repayment of presidential matching funds under2 U.S.C. 0 
441a(b) &en though the national party media ads at issue appeared to .have been 

\ coordinated'ivith thekrespictive candidates. .The Commission's'decision was based on . 
4 '  the n0t ice .d  ovcrbTtedfh concirns of Commissioners Sandstrom.and Elliot, joincd.by ' 

Commissioners' Mason and Wold in regard to the Comqikion's previous advisory. 
m . ' opinionderivd, vague and overbroad ''electione&ng message" standard for detennining 

' ' . whether a coordinatd ad% truly a "contribution," i.e., fbr the''purpose ofinfluencing': an . 
election, 2 U.S.C. 5 431(8)(A), (9)(A)? Statement of Reasons of Vice'Chaiman Danyl 

n .  
R. Wold and Conimis&oners Lee Ann Elliot, David.hl. Mzson and Karl J. Sandstrom on 

a 
j P  
I . the Audits'of 'Dole for President Committee, Xnc. (Primary), efd. '  . . ' . .  * . .  

3 .  V 

W 
l i .  

In the audits of the Clinton zind Dole presidential camp@gn.cornmittees'the 

. 

. 

. .  . . .  . .  

Befork a Staterpent of Reasons Was issued in. axiy subsequkt party coordination 
matter, the &ria in FEC v. Christian CWZition, 52 F.Supp.2d 45 @. D.C. 1999) n m w l y  
construed the scope.of regulable coordinated e k p d t u s .  In k doing it rejected as 
constitutionally "overb~ad" a significant part of the Commission's regulatory definition 

campaign organization about the candidate's plan's, projects, or needs." Id. at 89 
(referring to the prior version of 1 1 CFR 1'09.1 (b)(4)). The court also gave short shrift to 
the Commi~iori's argument that two similarly worded FECA provisions - 2 U.S.C. 05 
43 l( 17P and441 a(a)(7)(B)(i)' - support 1 1 CFR 109.1 (b)(4); by r e f h n g  to the "First ,' 

' Amendmeni not the Act," the proper dividing line sepakting prohibited and protkcted 
%su&nentd'' expenditures. ld. at 89r90. ' The wurt then defined the scope of 
. regulable &ordinatad expenditures upon First Am+dment p'unds: 

. 

f? ' of coordination: "any coimltation between i potential spender and a federal candidate's . .  
. 

. 

. .  

. 

.. . .  
, I take from'BucRley [v. kleo, 424 U.S. 1 (1976)] +nd its progeny the 
. . diktive to tread carefully, acknowledging that consideFble coordination, 

. .  
. i -  

' rlhen-ViccChairman Wold, Commi&oncrs Elliot. Mason also did not believe'thm was'a basis for 
odering repayment uirder the Presidential Primary khtcliing Paynlent Account. 26 U.S.C. 903 1 CI scq. 
Membnndum from Commissioner Mason. Dok aad Clitxton Audits - Rcpynient Detcrttiitiatior, Agenda. 
Document 98-92, Nov. 25. 1998; Supplemc~itil'Rcply hIcnronndum from Commissioircr Mason. Dcrk arid 
Clinzon Audirr: Why "fic& Erpcrrnirrures" is NOI a Basis for Repayment Derermirrorions, Agenda Doc. 

' ?ire Qmmission &s relying upon a partial converse of the definition of "independent expenditure" in 2 
.U.S.C. 9 43l( 175. which piovides that such is an '!expenditure by a person expressly advocating thc election 
or dcfcat of a clearly identified candidate \slriclr is made witllout cooperation or consultation with airy 
candidate . . . and which is not m d c  in concert with, or at the request or sug&stion of, any candidate." 
' 2 U.S.C. 8 44 la(aX7XBXi) provides that, for purposes of the FECA's contribution limits. "exjnndii,ures 
made by cny person in cooperation. coasultation. or conscrt with, or at tlic rcqucst or suggestion of. a 
candidate,. . . sliall be considered to 5c a conuibutioii to such candidate." 

98-924 NOV. 25, 1998. 

. ' 
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' will convert an qyessive expditure'into a contribution but that the. 
spender should not be deimed to forfeit First Amendment pFtections for 
?-Y 3 1 ' ~  :~pech rnnrcly by hx+:n mgz~~c!: in . r ? - * ~  consultations o r .  

' coordination \vkk 2 iedenr' &Ci;cd!e. . . 

First Aniendmerit.clarity demands a definition of "coordinaiion" 
' 

: that providk the clearest possible guidance to candidates and mnsfituents, 
while balancing the Government's w'mpelling int-t in pfekntirig 
conuption of the electoral process with hdam&tal First Amendment 

. . rights to . .  uigage in politid speech ami political issociatio~. . . . 
IU the absenci'ofa request or suggestion h r n  the campaign, an ' 

. expkive  kxpenditure b&mw "Coordinated" where the candidate or her' 

.. ' agents canexcrciSC control ovw, or where there has been substantial . ; 
discpsion . .  . or negotiation between the campaign and the spmderover, a ' 

, wpununi&ition"s: (l)'wnt&ts; (2) timing; (3) location, mode, or intended- 
diw?: ( t i t . :  c choice' bei%vcr~ nc:..:sp&.?ir or'mdio advertismed); or (4) 

. 

: 

. 

. .  

. .  , ' :nvoliet '  (e.g., number of copies ofprinted matixi& or'fiquency of . 

candidate and spender.emerge as partners orjoint vexitwem in.th6 

. . .partners. This standard limits 6 44lbP contxjbution prohibition on 

t : . . .  mediaspots). , Substantial'discu&on or negotiation i s  such that the 
3 
.? expressivexip~idi t~,  but the candidate aiid',spender . . .  need not be'equal . . U u 

. .  
. expressive Coordinated ycpuuiitures to those in which the candidate has 

'taken a sufficient ' i n t e t  to dekons-te that the expenditure is p.erceived 
. as valuable for meeting the campkign's needs or wkts. [Id. at 9 1-92, J ' ' ' 

. The Chr&ian Coalition standard b&e the basis upon which the Commission 

.. ' 
. ' ,;4 .. 

. .  

. 
promulgated .ll CFR 100.23; .which defines the conduct of what &in be'zonsidered . . .  

. wordhated mass media. comniunicatioxis betiween noir-pakles and cahdidat+P The ' 

' By rcfusimg to fill back on or wcn address the spflicicncy of the stan& language swing alone, I+ 
court d d  appear to have tacitly held that these.provisions standily ala* s u f T d  firn'somc . 
constitutidnal defect that only a rwowi@ comtxuctioq which it was to provide, w d d  remedy. 

. .  

, 

. .  . .  1 1 CFR 100.23 pmvidesi 
. . Sec. 100.23 Coordinatqi Gcncml Pu5lic Political Communiatio&. . .  

(a) Scape-(l) This' scctipn applies to expenditures for general public political commynications' 
. .  paid for by persons other than candidates, authorkd co&itets; and committees. ' . . .  

. (2) Cotirdiitcd party expenditures nude on behdf of a candidate pursuant to 2 U.S.C. 44 ! a(d) are * . .  - g0v-a by 11 CFR 110.7. 
(b) T rCakn t  of'cxl;:.ndimrcs for i c n c d  public piitical cominunicitions .as cxpendiiurcs and 
contributions. Any cxpmiiiurc fix gencrd public pii:ifictl conununicatiu:. :hat inchdts adcarly 
identified candidate and is coordinated with that candidate, an opposing candidate or a party 
committee supjmrting or opposini fhat candidate is both an CXpcndiNrC under I 1  CFR 10(1.8(a) 
and an in-kind contribution under 1 1 CFR 1 o0.7(a)( l)(iii).' 
(c) 'Coordination with candidates a d  party commiitces. An expcndiiurc Tor a gclicral public 
political communication is considcrcd to be coordinaicd with a canclid?fc or pny coilmuace if tlic 
comniunication--, 

(1) Is paid for'!.:. sny'pcrson otlier i!nn h c  candidate, clre ca:. ,idate's autlmrizcd 
conmit!ec, c-:' .. --* cai?:n:it:cc, 2- ! 

' 

' ' 

. 

. .  . 

. 

3 
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.. . regulation explicitly excluded political parties fiom its coverage'because of anticipated '. . ' , 

, . Supreme Court review ofthe Constitutionality of the FECA's party coordinated ' 

. expenditure limits, 2 U.S.C. 0 441a(d). The Court upheld these limits in FEC 1,. 

.. Colorqdq Republican Fed. Campaign Comm., 121 S.Ct. 2351 (2001). 
. .  . .  

P 
d 

.1 

. . vplying the Cirristian Codition stqndard, the Commission 'in MUR 4378, on a , 

2-3 vote, failed to support the General Counsel's reco-epdation to' find pmbable cause 
to beliwe that the National Repu$lican Setorial  CoiMlitkc,had made.excessive in-kind ' 

'contibutions to Montanans for Rehberg throrigh coordhted media &: Theh-Viw' 

b-e the "General a-1 conclude[d] that 'there -'no prior coordination with. 
regard to.specific content,.timihg a d  plakement of the individual m , C  advertism&ts' 
and. that the ads 'were apparently produced without the [candiw's] prior knowledge or. 

Chairman Darryl R.' Wold md Commissiowrs. Lee Ann Elliot i d  David M. Mason at 3 ' . 
. (quoting GC!s PC Br. at 30,53). .The General Counsel's recpeendation was also b a d  

. 

. 
Chainnan Wold and Commbioncrs Elliotand Mason cduld not.tind.pmbable cake . .  

' . . approval as tb'conht, timingand farget aden&.*" Shtehexit ofReamw of Vi& 

' on the by-then rejected "ekctionehg :message" standard. . .  
. .  . .  . .  

. .  

. .  .. 

. .  

. .  

. .  (2) b cseated, ~ . p u c e d  or dispiitec+ . .  
' (i) At the nqUeriormg&sUm . 'of.* A t e ,  thi eandidaii authorized . . 

. aninnittee, a puty connnittee, or the agent of any of the foregoing; 
' (ii) Atter t+ candidate or the candidate's agent, or a party committee dr its agent, 
has exercised eontrOl or decision-making authority over the content, tibingi ' 

. locsti04 mode, intended audience, volume of dishibuti.pm. or kqucncy of 
. placement of that corirnainication; or 

(i,ii).Ak.subs@ntiaantial discussion or negotiation betwcezl k. ckabr,.producer or 
dis@bptw of,& cbnninuricatio~ or e person paying for the connimnication, 
ami the candida% the auu~idat&s iiu- qmmittec,.a.prty wkpittec, or . 
tfie agent ofsuch candidate or kommittcc, regarding the content, timing, location, 
mode, htended audience, ~ l u m c  ofldistribu@on or frequency ofplacement of 
that communicati611, the result ofwhich is collaboration or agreement. 
Substantial discidon or negotiation may be evidenced by o& or mo& 
meetings, converrotions br eollr~rrnces carding the yr~ue or importance . .  oithc . 
communication for a particular election.' 

.(d) Exception. A'carididalc'bor politi&~l party's response to an inquiry regarding he candidatehr , 
party's pqsition on.lcgislative. . .  or public policy issues d o a  not alone makt the communication' . 
coordidted. 
(e) Defmitions. For purposcs of this section: 

. .  

. 

. 
. . 

. (1) Gencial public political conununications includc tliosc k d c  through a broadcasting 
. ' station (including a cable television operator), newspaper, nmgazine.' outdoor iidvertising . 

facility, mailing or any elcctronic'medium including the I n m e t  or on a web site, with an 
intended audick of over one hundred pcople. 
(2) Clearly identified has the Minc meaning as set forth in 1 1 CFR, 100.17. 
(3) Agent has the same meaning as set forth in 11 CFR lOb.l(b)(S). 

' 

' 

. ' 

. .  

Thckhairman Th& a& Commissioner McDonald voted in fa\& of the General COUIISC~*S ' . 7 

rcconnncndation. Vice C h r i m n  Wold and Commissioners Elliot and Mason .voted 'against tlic 
recommendation. Commissioner 'Sandstran abstained. 

4 
. .  
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. . When the allegations of coordination between' the respective @om1 parties and 
the Clinton and Dole presidential campaign committees were later'addrcssed in the. . 

the presideniial cowlittees had a;c..?ieJ.exccsi.Ivc coij&lisions in the fqn:: oi media 
ads paid for by the respective national political panics and allegedly coordinated with 
those campaigns. MURs 4969 and 47 13'. Chairman Wold and Coxxqiksioner Mason, 
two of the three Commissioners who we&wilting to go forward, found reason to believe , 

the parties had engaged in excessive coordination on the basis.of.the statutbry language, 2' 
U.S.C.' Q 441a(a)(7)(B)(i); as namwly construed in Chrirtian Coalition. Codssioner 

. ,Thodappears to. have applied a "purpose of influencing" test. Commissioners Elliot ' . 

and Sandstmm iefused to vote for findings based on the content concerns described . 

. ' :. Coqmissioner McDonaldrehed to End -n to believe because of his ' -  

~c:cc;~timt!iat tl;z I:.+; x-L: c:;;;ttiici and 1':: "q?zrciit i-  :c-::it;xf cy?limion cft>r= 
law [a refmck. to MUR 4378 and the different treatment of tile, Dole and Clinton 

.' . campaigns in the.audit and enforcement tracks] govming whether ads &re made 'for the 
purpose of influencing' an erection and improperly coordinated." Stzteinent of Reasons 
of Vice Chairman Danny L.. McDonald at 5. Nlde it npi be true that the appli&tion of 
the.previous version of 11 CFR'lW.l(b)(4). wouldhave yielded a.different result in MUR 
4378, what Chai& McDonald observes is not "inco&istency" but a focused inq$ry . 

under the Chdt iun Cohlition standard into the facts and the effect of prior. 
compiunicatiow between parties and their candidates concerning mass medii 
advertisements. ' 

. .  
C?fG ' --...-..- - . .,.'.nt q m m t .  a::; r: .-- - ? ~ ~ = ' o r .  or ?-> Y.-:::.' <?:?il~ tc. .--< T C Z S ~  t? believe tlrat 

. 

. 

. . .  
. ' .  above. 

. .  . .  
' 

. 

. 

.. 

. 

.. 

. ' . In. hfLR 4503, the Commission, in a rare.displiiy of unity on party 'coordination . . 
: kttm, voted W m o u s l y  to 'find probable cause to believe that the South Dakota . 
.Deinocratic Party hadmade exc&ive contributions to Tim Johnsdn for South Dakota . 
through certain'coordinated media ads. At Coinmissioner Thom.as's suggestion, 
however, the Commission had restricted its investigation to communications that 
contained expriss advocacy and took' no action with respect to coordinated . 

cominunications that did not contain express advocacy. Such a limit concerning the 
content of the &h.lmunications apparently remoied concerns raiscd by Comrnissioncr . 

, Sandstrom.'(due prdcess), Chmissioner Smith (overbreadth) and Chai~an.McDonald, 
(consistency). 

. I - -  Tlic s m c  dsy, howcvcr. i i i  3 lUR -t !u. !?c Cc:nmi:;~i w f:i!td. 01: i! 2-3 volc. ..to 
find probable cause to believe the Wyohing Democratic Stic  Central Coniniiitcc had 
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- .  
coordinated media ads with the man for wyomifig campaign. ~v=th~igh.th- *as 
no exp& advocacy, coordination was incontrovertibly present: 

. .  

,' [Tlhe Karpan Committee discussed the contents of the State Party's anti- 
E d  m a n ' s  opponent] ads and mailings with the Sate Party and With 

. . the State Party's .consultants, suggestingmbjects for'the ads and 
suggesting changes ,to the wording of some ads *d .m.ailings; gave hput 
Fgarding the placement of sdme of the media ads and intQ the number of 

. :. mediaads and .target of mailings; anti sought finirncing for the ads and . 
&jlings hm.[the] DSCC which k f d  h d s  to the State party to , 

help pay for the &xnmunications. Theman Committee sought to. ' 

. eniurc.the accuracy.of the comn&cations to prevent any h a m  to the . ' 

Karpau campaign caused by any h p r a c i e s  in the,communications, iind 
,its role in Consulting on the content ofthe communications'appeaix to have 
. heiped enstire that Uie topics of themti-Enzi communications &hoed 
.positions and actions that raised the most doubts' with voters about. Mike 
Enzi. [ G C ' s  . .  Rep. #7.at 4.1 

In MUR 4872, @e Commission failed, in a 3:2 vote;!' to'find pebable cause .to . 
belieye that the Republican Party of Louisiana made ,excessive &rdinated .expexiditures, - 
which involved e x p d  advocacy. C.omriissioners Smith qnd Wold, who voteximot to . .  
find probable, cause in this attq ba@their.decision, in part, on €he legal basis for the' 
General Counscl~s theory, i.e., that usi.ofselected quotations hm' a earlier.coordinated 
cominunication in a subsequent but otherwise independkt communication (atter the 
party.gmd candidate had parted ways), without mok, transfom the' independent 
expenditure into a. wordinated contribution. .Had the coordination been othenvise ' ' . 
presht, it appears that: the Commission ivould have found probable cause bcause of the 

. .. 

. . .  

. ' 

. 

. .  . .  
. .  

. .  presence of express advocacy. . . . .  

. .  . .  ' Alabama Republican Party . . 
. .  . . .  

As mentioned.above, the Commission voted 4-2.to take no further action against 
the A.labama Republican Papy r e w i n g  alleged violations of 2 U.S.C. 00 44la(a)(2)(A), 
,441b(a).and 441a(f), aird 11 CFR 102.5, and to take nofurther'+tion'regarding .. 
coordination allegations with respcct to Parker for Coripcss. TIic initial votc on this' 
matter was 4-2" to find probable cause. Thc ads 41 issue did not contain cspress. ' 

advocacy, but substcintial dccision-making ailthority was cxcrciscd by a vciidor comnioii 
to both the party and the candidate over ad scripts, distribution and timing. ' Aner, having 
opposed coordinated findings on noli-express advocacy communications i n  MURs 4576, 

Cllainrun McDonald, Vice-Chaimun Mason and CoAiissioncr Tlioks Votcd in favor of thc Gcncral 

. .  . 

.Counsel's rrco.kncndation. 'Cdmmissioncrs Smith and Wold voted against it wliilc Comniissioncr. 
Sanditrom was notprcscnt:at the meeting. 
I '  Cha imn McDoxidd, Vice Chairnun Mason azd Comhuaioncn Thomas and Wold'iriitizlly vo id  in 
favor of the General Counscl.'~ recommendation. Coninussioncn.Sondslm and Smith wtcd agaiirrt it .  

' 

. . .  

ti 
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IC- ,471.3 'md 4969, citing consistency con&; Chaiman McDonald was now willing.to go 
. fon&rd'against the Alabarrm Republican Party && though express advocacy w k  not 

firesent. In light o f  this tpparent change ofcou:+c. Vice Chaiwm Mason moved to 
.. reconsider tlie vbte, .which eventu.. ~y resulted in .ti;c.present duL,uIilc.. .. 

I 

I 

3' 

Whatevef coxqistency cqncems may havezxisted in February of2000 when the , 

Commission disposed of MURs 4713 and 4969 have on19 been hciightened since that ' 

.' , time. The &tchsive patt&.of directfcommunications'aniong the party, candidate and 
vendor regarding the ads at issue in MUR.4476 was no less compelling evidence o f .  
coordination than the indirect k u n i c a t i o n  prcsuhed by +e of the functioh 
exercised by a wpunon vendor in the present-matter. In addition, Commissioner . 
Sandstrom'has consistently raised notice concerns (citing Advisory O p ~ o n  1995-24) .as a 
b q  to pksecution of parties fbr comiihation of .mn-cxpress advocacy qmmunications. 

. . . Com&ssionkrs M k n  and Smith agree that those notice concerns .k substantial and . .  that 
the$, toc. Imre k e n  eszcerbatcd 5s tblt r.:-r?rd,of %ommission action c!i.party 

. 

. 

. .  
.. CoordikGon matters ov& the past two years. 

. .  
In only one instance -. MUR 4503, w h e  the commwcatfons at issue contained ' 

express adiocky - hzs the Commission fouhd party communications to .be coordinated. 
.. contrjbutions to a.campaib :A majority of the Commission could not agree to make 
. . reason-toAbelieve or probablbcause fhdhgs regarding mn&p8;p advocacy 

. communications in that txiatt&and ,others preceding it wh#e eviddck for caordi,&tion. ' 

. \v&, in some matters, far more compelling.. In light of this record, it would be 
. fundamentally unfair to proceed against the Alabama Republican Party. In addition, for 

. pending matters, the Commission's actio& leave express 'advocacy as the de facto contit 
. st&dard for determining wh@her communications are .. .for . the purpose of influencins an 

. .  

. ' election, even when coo&ation is present. .' . . . . .  . .  

. TheCommission's uncertain policy guid&e rind the abstke of a consistent 

.. . . to cite political parties for coordinating non-express advocacy communications ivith 
. candidates. Recognizing some of oui concenis, Commissioner Thomas has suggested 

that 'a proper course would be to make findings against party committees that hayc' ' 

coordinated non-eitpress advbcacy communications. but not. seek .penalties. :The problcm . , 
with &is approach is that, absmit some agreement about the basis for such findings. it '. 
would not provide any more adequate guidgicc ihaii now exists. .Further, \ ddc  soii:e 
taint might attach to such findings (rzising faimcss conccms in 6ur minds). it is argunhlc 
that no judicially-cognizable injury wouid' result, frustnlting'tlic.process of judicial rc&w . 

enforcement policy have, separately or.together, made it impossible for the Commission 

. 

that normally is available to'ensure tliat our standards' and actions comply'&ith 
'constitutional and statutory requiwments; See 2 U.S.C. 6 '437g(a)(8). If a consensus does 
exist regardin& a slxcific standard. for dctcrmining when party communications bccome ' 

contributions to candidatcs'by virtue'of coordination, tlie Coniiriission should miouiice . ' 
that standard tluougti the regulatory proccss and .apply it prospcctiv'ely, rather than making 
ad hoc rctraspective judgments !iircugii our enforccixn! process. 

. ' 

. .  

. .  i 

. .  
.. . 

. .  
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: Giventhe state of a f h k  in which the Commission preskntly finds itself, we 
cannot proceed against the Respondents in this matter, and we will not be making party 
coordination find'@ on further matt& arising out of 1998 and 2000 elections'absent ' 

express advocacy comm~itions. . 

t 
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