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Beryl Anthony. Ji.. AR
Chairman August 8, 1990

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Commissioners:

The Democratic Congressional Campaign Committee ("DCCC")
today files this complaint charging violations of the Federal
Election Campaign Act of 1971, as amended ("FECA"), 2 U.S.C.
§5§ 431 e .l _, and the Federal Election Commission ("FEC")
regulations, 11 C.F.R. §§ 100.1 et seg., by the following
candidates and their principal campaign committees (referred
collectively hereafter as "Respondents"): Ted Blanton,
Kenneth Bell, Rick Hawks, and Mike Pence.
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Respondents have violated the FECA by using campaign funds
for personal purposes in violation of 2 U.S.C. § 439a.

Each of the four candidates identified above have openly
used contributions made to their campaign committees for
personal living expenses. The attached newspaper accounts
detail the illegal use of campaign funds for such personal
expenses, which are summarized below.

- Ted Blanton: Between February and June, Blanton
received close to $12,000 from his campaign to pay his
personal living expenses. In addition, he received
several hundred dollars each month to cover the cost
of his meals and transportation. One of the newspaper
reports points out that this is over one dollar for
every ten dollars raised by Blanton's campaign. The
monies are used to pay Blanton's home mortgage,
utility bills, and babysitting expenses. Yet
according to his Ethics in Government Act report, Mr.
Blanton earned over $42,000 last year in his law
practice.
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-Kenneth Bell: Mr. Bell has received from his campaign
over $2,000 in house payments and close to $600 in
payments on a personal car.

-RickL Hawks: Hawks' campaign is out over $4,500 in
living expenses to cover the candidate's mortgage,
health insurance, and utility bills. In addition,
Hawks has received two $1,000 payments of what one
newspaper calls "pocket money." The FEC reports do
not disclose what this "pocket money" was spent for.
Mr. Hawks' Ethics in Government Act report discloses
that his 1989 salary came close to $50,000 and, for
1990 so far, he has received close to $15,000. He
also receives rental payments on a house owned by him.

- Mike Pence: Mike Pence has been charging his campaign
almost $1,000 per month to cover his home mortgage,
and $222 per month to cover his wife's car payment.
In addition, his campaign committee has covered the
cost of his groceries, parking tickets, golf greens
fees, and has paid a VISA bill of close to $1,500.

M) Yet Pence's Ethics in Government Act report discloses
that he earned over $75,000 last year and holds over
$50,000 worth of stock. While Pence claims he took a
30 percent cut in his salary to run for office, he
still earned $27,500 last year from his law practice,
while his wife earned $35,753 as a school teacher.
Their investments also brought them $12,500 in

0 interest and dividend payments.

The a~w

The Federal Election Campaign Act provides at 2 U.S.C.
§439a that a candidate may use funds in excess of the amounts

needed for his campaign for any lawful purpose. This provision
of the statute, however, goes on to prohibit the use of
campaign funds for any personal use if an individual was not a
Member of Congress on January 8, 1980. None of the four
candidates in question were in Congress on that date and,
therefore, they are prohibited by law from using campaign funds
for personal expenses.

The Federal Election Commission, charged with interpreting
this section of the statute, has traditionally allowed
campaigns a great deal of discretion in determining what are
appropriate campaign expenditures. 5_ae~g., Advisory
Opinions 1978-80, 1983-1 and 1985-42, 1 Fed. Election Camp.
Fin. Guide [CCH] ~ 5369, 5706 and 5841. Nonetheless, despite
this wide latitude, the Commission has found in certain
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circumstances that the line between legitimate campaign
expenses and personal use has been crossed. Given these
Commission interpretations, the candidates in question here
have clearly crossed over this line and have violated the
campaign laws.

In Advisory opinion 1980-138, 1 Fed. Election Camp. Fin.
Guide [CCH] 11[f 5581, for example, the Commission found that a
newly elected Senator could use campaign funds to pay for
certain expenses incidental to his transition to federal
office. These included, for example, the expense of moving the
Senator-elect and his family to Washington, D.C. and other
travel between the state and Washington, D.C.. The Commission
went on to note, however, that

with respect to the payment of living expenses of
the Senator-elect and his family (during the
period between November 5, 1980 and the date he
is sworn in as a U.S. Senator), those expenses
would exist whether [the Senator] was elected to
federal office or not, and accordingly are not
'incidental' to his election to federal office.
Payment from excess campaign funds for these
living expenses would therefore be a 'personal
use' of such funds prohibited by the Act, since
the Senator-elect was not a Member of Congress on
January 8, 1980.

0 5_e als Advisory opinion 1981-2, 1 Fed. Election Camp. Fin.
114- Guide [CCH] If 5591. ("Expenses which would exist regardless of

an individual's election to federal office are not 'incidental'
D and may not be paid from campaign funds.").

In Advisory Opinion 1987-1, 1 Fed. Election Camp. Fin.
Guide [CC-I]11 5582, a Congressional candidate made a claim
against his principal campaign committee for "lost wages." The
amount claimed represented wages he would have earned at his
regular job had he not been a candidate. The Commission found
that any payment by the campaign committee of these "lost
wages" would be a conversion of campaign funds to personal
use. The Commission noted that 2 U.S.C. § 439a "prohibits the
use of excess campaign funds by a candidate or former candidate
to confer a direct or indirect financial benefit on such
individual, except in those situations where the financial
benefit is in consideration of valuable services performed for
the campaign." The Commission found that the payment of lost
wages would clearly result in a direct financial benefit.
Because the committee had not previously entered into any
written agreement with him to provide for compensation in
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exchange for services to the campaign, the payment would be a
prohibited personal use of excess campaign funds.

In Advisory opinion 1987-2, 1 Fed. Election Camp. Fin.
Guide [CCH1If 5583, a Congressional. campaign asked whether it
would be permissible to purchase a car for use by the candidate
in his campaign (and for use in connection with his official
duties as a Member of the House of Representatives). The
Commission found that the purchase and use of a car by the
campaign for campaign purposes would be a permissible use of
campaign funds. The Commission went on to note, however, that
"if the events in question and the related travel expenses do
not qualify under 2 U.S.C. S 439a and Commission regulations,
and are not otherwise expenditures for campaign-related travel,
they would presumably be expenses of a personal nature." While
the candidate in question in this Advisory Opinion was a Member
of Congress on January 8, 1980, and therefore exempt from the
prohibition on personal use, it is clear that the Commission
intended that had this not been the case, the use of the car
for expenses of a personal nature would be prohibited under
2 U.S.C. § 439a. See also, A.0. 1985-42, 1 Fed. Election Camp.
Fin. Guide [CCH] If 5841 (payment of rent to candidate for use
of apartment for noncampaign purposes is prohibited).

Di 5cuss ion

The newspaper reports detailing the personal use of
campaign funds by the four candidates in question show that

CD these candidates are not trying to hide the fact that the funds
are being used for purely personal purposes. They make no
pretense of arguing that the expenses are related in any way to
their campaign activities or that they would not be incurred in
the absence of a campaign. Clearly a home mortgage and a
wife's car payment are expenses that exist regardless of
whether an individual is seeking federal office. The
candidates in all four cases have allowed as how they would not
be able to run for office if they continued to have to work for
a living wage while they are campaigning. In effect, the
campaign is paying these candidates for their "lost wages."
Yet in no case is there any indication that the candidates have
a pre-existing obligation that the campaign has assumed nor is
there any indication that there is a contract between any of
these candidates for their "valuable services" in exchange for
these payments.

This abuse of the personal use restriction must be
stopped. While the Commission is not (and should not be) in a
position to evaluate every expenditure made by a campaign as to
its merit to the campaign, here no such judgment is necessary.
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These expenses have no connection with the conduct of the
candidate's campaign. The payments are simply the use of
contributors' funds for the personal gain of the individual
candidates.

This use of campaign funds works a fraud on the campaign
contributors. Whereas contributions were made to these
campaigns for the purpose of supporting legitimate campaign
activities such as advertising or campaign staff salaries,
contributors to these four campaigns have found their funds are
used to pay the purely personal expenses of the individuals
involved. As the newspaper clippings point out, many of the
contributors involved were unaware of the use to which their
campaign funds would be put, and have expressed
"disappointment" at the misleading campaign solicitations which
prompted their contributions.

The Commission must not allow this mockery of the campaign
laws to continue. The Commission should take immediate steps
to stop the use of campaign funds for this illegal purpose.
The Commission should take all steps necessary, including an
audit of the books and records of each of the campaigns, to
determine the full extent of the prohibited use of campaign
funds and to ensure the full restitution of such funds by the
candidates in question. Finally, the Commission muist impose
any and all penalties available to it~i amounts which reflect
the seriousness of these viola~tioris.

C7)

ichad M. Bates
Executive Director

SUBSCRIB4 D AND SWORN TO BEFRE ME
this day of 1990.

Notary Public

My Commission Expires:

Z
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Spending of campaign
donations questioned
Mhe Asecise?9
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. Ind. - Congresusonal candidate Mike Pence is
n contributlons to pay for his own living tpensa.

a practice that while legai is considered unusual.
according lo a newspaper report distributed to
:-e media Wednesday ,by the cam paign of Pences
opponent.

Federal Election Comrission reports studied
by the Daiy Journal of Franklin show that Pence
has used contributlons to pay for a 8992 a montch
mortgage on his ar-Southside Indianapolis home.
nearly S1.500 in credit card bills and a series of
S222,18 payments on his wile's car.

FEC reorts also show that Pence. a candidate
for the 2nd District mt. used c.mpaign contri-
buUons to pay off pariang Uckets, reries and
entry fees for goLf oudngs.

The Daily Joual repor was sent to 2nd
outlets by BiUy Linville. aumpal manager for
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campaign
funds for
house, car
! Lu mEN TIEIHUN

Coolriutlm to Mike Peace's
coa 1greuRea campalp ar cover-," net only hig election expemes,
but also his hem ad car pay-
menU.

According to a
report filed this
week withUhe
Federal FJec-
ton Conumis-
Sion. Pence's
campaig.

expenditures
include $ M for
a monthly Mort-
gage payinent Pea
on his Greenwood bome ad $222
for as auto oaa on" his we's car.
An earlier repast shows VISA
payments for Fdwa nd Marchtotlig $1.479.

The Pence campaip said the
espenditures are nton ly legl, hut
necesary "to met the ealaus
cot of a cogresiamlaCampaiPg."

Share.Sayder. a sposman f1
The Federal Eki Com l
said today the comm bad
given wide ds ve under federal
statde as tob hew campaig funds
could be spent. That was the
opudaesissed in I9O0 when a
candidate asked to use contrlbu-
teso to defray livingn epemes. she
said

"Only the cCmmunews could
make a decisia os the aetual
situtio. sho a complaint be
filed." Snyder said.

ConMinued on pgoe 8

I ~ ~ Ience
Coninued from poge I

Pence's opponeml, ncunbent
Phil Sharp. D-Mucle. has med no
campaip funds for personal expen-
e. accwdig to b finance report
"Mike Pece sid It best In 198."

sad Bob McCarson. Sharp's prss
secretary. "lie Aid it was unetical
and wrung fow Incunmhets eked
before ION o convert to penoal
me their campaign war chests for
peroal me after retirment How
is converting campaig funds for
personal use before electm differ-ed?"

A goverunent watChdog group
also was critical of Pece's spend-
Iag practices.

"Most people who contribute to a
campaign do so with the belief that
they are paying for adertising
mailins etc.. net for the candi-
date's £ oi e eowe" Rurell
Sies &reetw o1 th Idama chap-
ter of Coaum Came told The
Daily Journal Of FPAmulIn

The newspaper reprtsed Wednes-
day that Pece's campaign expen-
sos included $115 for gol tourus-
smt eutries ad $37-.0 for traffic
ad parking voue.

Wed day. the Rep a can-
ditdate reease4 a saement cow
cMINg the flmce repor

"6 am not a rich man, and it will
be a sad day when only itmbents
and rich people run for publc
office," Peace stated. "I am com-
sattedIto Integrity in govenment
but as a nuddlelass American It
is lnpo fble for me to Muet my
fis lgstlon, wc is to prvie
for my faily ad run for the
United States Congress In the 2nd
Congressioal District."

Pence sai he had asked is
campaign commite. "m strict
compliance with al federal elec-
tion laws," to provide him living
expenses totaling about $2.000 a
month Instead of accepting it as a
salary, Pence has kAtructed his
campaign manager to cover his
mortgage and car paymets and
other living expenses.

TheDady Journal repored that
Pence and his wife Karen earned
more than $75.6 last year. They
have no chid-n

Pme's salary at the law firm of
Bailey and Pence was $27.O and
his wife earned 135,753 as a teacher
with Faki Town*hp Schoo
Corp. In additis they received
abou $1.54 In vd en nterest
ret and capital Pib

Finance reports show Pence eo-

lected about $215,W from conltl-
butors through June 30 and spent
about $22166. Ite had a cash
balance of $72M.H e raised $122.-
mS in 19..

Peace hasre peatedly criUcited
Sharp for accepting contrlbuions
from pollUcal actin committees.
In May. be asked the cI emmai
to Join im nsa "o-PAC pledfe."

Sharp has collected $132.0
from PACs this year The largest
contribution was $6 from the
National Association of Retired
Federal Employees (NARFE-PAC).

P'ence's largest contribution was
$5.60 from the National Republi-
can Congressional Committee.

Pence clearly has the advantage
In donations from individuab lie
has collected $2".M60 fra about
500 people, including 55 cotrnbe-
tims of $1.01

By contrast, Sharp has received
only si $1.06 contrIbutions. He
has receved $32.0 from about
30 individuals.

Sarp's ca w C
$1650 sisce Ja i andspen
abeut $74M. lie had 316,0in
cu en hulHe bega the year
With 12".M.W

In te 6MDmtR* D e
But RlnlRann - hn col-
lected $16U2 in anbut dX
mnhoof is ye adW t
$54.0.f t .gpI Jame
Padely of lamanpsb-, hsh ralmed
$5,422 and spent Sk,6.

I........
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Republicans defend pelsonal use
of campaign funds for expenses
V, i -vR Q IKWOMANVAP Sl4fF WplyltI -

The national and sale Re-
PubJlican Party on Friday de.fended two Indiana congressiun.
al nominees who are using
campaign contributions to pay
their peronal expenses

Federal Election Commission
repori show that Republia,,
nominees Mike Pence and Rick
Hawks used campaign contrbu.
tions to pay for personal ex.
penlls, such as house car andcredit card payments The
spendinf practice is legal, ac
cording fthe commission

Pence MAwke
Pence i% chalicnging incum.

beIti Democratt U S Rep Phil
Sharp nd Congressional Dis.
triCt seLd. and Hawks is making

Ai bid for Democratic U S ep
Jill Long I 41h Distrfct belt

Gary Koops. &Pokesmat for
the Natlonai epublican Con.gressionai Committee sa:d
Pence and Hawits must use contributions for Personal use br.
cause they are taking limn off
from their Jobs 10 campaign

'It s not thai uncommon be.
cause to win a seat in Congress
Is A full-time task." he said I
think you see ii a 1ot with chal.
lenger candidates-"

Pene i lawyer, arid Hawk,
gave up his job as senior pastor

6e CPAjGN Pae 3
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Blanton spending of funds criticized
By Golonw 5lnwucm.
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Republi'*cans defend
use of contributions
Pence, Hawks are

Aaoolaed p* ~ 4:me W

L?DLAZ'MPOLIS -Two In-cjuse u
diana corgressional candidawe a Nil-i:
ar'e wthn the law by u.sis cam-yo
paign contribullors for persona, cindida
expenses. say representatives 0of Nnc

I -A~: '- .A . n . . .

pjbiican part.,cs. ich
Federal Eletion Commission wayne

ryporta show Mike Pence ard Escal
Rck HawI used carnpaign can- lsat ii
triutions to ;aq For house. car other C3
and cedit card p;yrments. 11^ 0 c ntribu

Lisio s4 pacicFrid ay. heuse L
commissin saiceFrisay. ti TAS

Pne Is challenging Re. ti! "I'm
She -Ind., in the 2nd DL% et. .SUaJ ag
and Naws Is making a bid for tionu su(
Rag. Jill Lang& 4th District seat where C

lam ow snkm aa (" Wetme j n
National Republican C*Pgre-ss urce
loaad Ccauae sa id Friday that scams
Pence and Haws are using cam TM UP-1
Paloa catnibutiAs (or persoal
use Weause they am losing In- 834,

Iwithin the I
while canpigning.
S not that "ncommon be-
ta win a seat in Conv LSai
line task" he said. think
.4 it a lot w h fallenger
ce IS a lawyer, arnd Mawlu

wk &P43 ChurchIn Fr
to seek election.
lsting eoet of Winning I
nCongrw sha"e caused

lardidates to use carnPaIgn
.itiorns rar vtiitpersonal
LAWie Aeribin Chairman
usd Said
Inot certain that It's un-
iall,"0 Luse said. ulp situ,&-
*ch as Pence's and Hawig',
the aW1 campaigning ful
Wddon't have the oPgon of
Ior POTtiotJs Inc*=eIt

to mne they are both being
4ront"

*thens sy spending c111.

law, says GOP
paign tontributilons on ersonal1
expenses Is misleading.

"it seems that the Indiana
Republican Party may be trying to
fund full-time politicians with
comtribution5 fltoruhard. wrkine
voters from those districts,"usad

we=C ~ enCr -cC~ng7CSSiOr 21
CalinCommitte.

ac~in commission r~ports
through April 18 show the Penice
campaign using contributions to
pay a S"2 month'l mortgage
payment (or his home In In-
dianapoUs. The reorts also show
~Visa PayMCriW of 1.470.38 lsWe
as feronal expenses In February
and March.

Hawlu' AprUl J through June
30 epot smnmonthiypaM~t5t

ter and natural ps service at his
home Mn Fort Way". In addition,
1Kawb cuapg twice paid SW?
for his home mortpagt
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FEDERAL ELECTION COMMISSION
WASHING-TON DC 20401

T Ot 0 August 14, 1990

Richard Bates, Executive Director
Democratic Congressional Campaign Committee
430 South Capitol Street
Washington, D.C. 20003

RE: MUR 3107

Dear Mr. Bates:

This letter acknowledges receipt on August 9, 1990, of your
"7) complaint alleging possible violations of the Federal Election

Campaign Act of 1971, as amended ("the Act"), by Rick Hawks.
Rick Hawks for Congress Committee, Larry Stoppenhagen, as
treasurer, Kenneth Bell, Ken Bell for Congress Committee. Hark
N. Poovey, as treasurer, Ted Blanton, Blanton for Congress. Pete

- Teague, as treasurer, Mike Pence, and The People for Mike Pence,
Michael Wi. Redford, as treasurer. The respondents will be
notified of this complaint within five days.

0 You will be notified as soon as the Federal Election
Commission takes final action on your complaint. Should you
receive any additional information in this matter, please

7) forward It to the Office of the General Counsel. Such
information must be sworn to in the same manner as the original
complaint. We have numbered this matter MUR 3107. Please refer
to this number In all future correspondence. For your
information, we have attached a brief description of the
Commission's procedures for handling complaints.

If you have any questions, please contact Retha Dixon,
Docket Chief, at (202) 376-3110.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G./Lerner
Associate General Counsel

Enclosure
Procedures
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FEDERAL ELECTION COMMISSION
WVASHINGTON. DC 20463

~4rr~O'August 14, 1990

The People for Mike Pence
Michael W. Redford, Treasurer
435 E. Main Street
Suite 14
Greenwood, IN 46142

RE: MUR 3107

Dear Mr. Redford:

-3 The Federal Election commission received a complaint which

alleges that The People for Mike Pence and you, as treasurer,

may have violated the Federal Election Campaign Act of 1971. as

amended ("the Act"). A copy of the complaint Is enclosed. We

have numbered this matter I4UR 3107. Please refer to this number

in all future correspondence.

Under the Act, you have the opportunity to demonstrate In

Q writing that no action should be taken against you In this

matter. Please submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this

matter. Where appropriate, statements should be submitted under

oath. Your response, which should be addressed to the General

Counsel's Office, must be submitted within 15 days of receipt of

this letter. If no response is received within 15 days. the

Commission may take further action based on the available

Information.

This matter will remain confidential In accordance with

2 U.S.C. S 437g(a)(4)(B) and § 437g(a)(l2) (A) unless you notify

the Commission in writing that you wish the matter 
to be made

public. If you intend to be represented by counsel in this

matter, please advise the Commission by completing the enclosed

form stating the name, address and telephone number 
of such

counsel, and authorizing such counsel to receive any

notifications and other communications from the Commission.



If you have any questions, please contact Lavrence Parrish,
the attorney assigned to this matter at (202) 376-8200. For
your information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence 14. Noble

General Counsel

BY: LoisT G. efiner
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Mike Pence
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FEDERAL ELECTION COMMISSION
WASHIN(TON. D C 204b3

SIB 
August 14, 1990

Hike Pence
229 W. Buffalo Drive
Indianapolis, IN 46217

RE: MUR 3107

Dear Mr. Pence:

The Federal Election Commission received a complaint which
alleges that you may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). A copy of the complaint is
enclosed. We have numbered this matter HUR 3107. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the

(7D Commission may take further action based on the available
Information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(l2)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Lawrence Parrish.
the attorney assigned to this matter at (202) 376-8200. For
your Information. we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
. comvlaint
Z. Procedures
3. Desiqnation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON D C 20461

US August 14, 1990

Blanton for Congress
Pete Teague, Treasurer
114 1/2 West Innes Street
Salisbury, NC 28145

RE: MUR 3107

Dear Mr. Teague:

The Federal Election Commission received a complaint which
alleges that Blanton for Congress and you, as treasurer, may
have violated the Federal Election Campaign Act of 1971, as
amended ("the Act"). A copy of the complaint Is enclosed. We
have numbered this matter MUR 3107. Please refer to this number
In all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you In this

(D matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
Information.

This matter will remain confidential In accordance with
2 U.S.C. S 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission In writing that you wish the matter to be made
public. If you Intend to be represented by counsel In this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Lawrence Parrish,
the attorney assigned to this matter at (202) 376-8200. For
your Information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

-q cc: Ted Blanton

(-D

.--- %



FEDERAL ELECTION COMMISSION
WASHINGTON DC 20463

August 14, 1990

Ted Blanton
320 W. Thomas Street
Salisbury, NC 28144

RE: I4UR 3107

Dear Mr. Blanton:

The Federal Election Commission received a complaint which
alleges that you may have violated the Federal Election Campaign
Act of 1971, as amended ("the Act"). A COPY Of the complaint is
enclosed. We have numbered this matter KUR 3107. Please refer
to this number In all future correspondence.

Under the Act, you have the opportunity to demonstrate In
writing that no action should be taken against you In this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under

0 oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential In accordance with
2 U.S.C. 5 437g(a)(4)(B) and 5 437g(a)(12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



It you nave any questions, please contact Lawrence Parrish,
the attorney assigned to this matter at (202) 376-8200. For
your Information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

BY:Gos . Lerner
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Desionation of Counsei Statement
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FEDERAL ELECTION COMMISSION

WASHINGTON. DC 20463

srFSoAugust 14, 1990

Ken Bell for Congress Committee
Mark N. Poovey, Treasurer
P.O. Box 24894
Winston Salem, NC 27104

RE: MUR 3107

Dear Mr. Poovey:
r)

The Federal Election Commission received a complaint which
alleges that the Ken Bell for Congress Committee and you, as
treasurer, may have violated the Federal Election Campaign Act
of 1971, as amended ("the Act"). A copy of the complaint is
enclosed. We have numbered this matter NUR 3107. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this
matter. Where appropriate, statements should be submitted under
oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of
this letter. If no response is received within 15 days, the
Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Lawrence Parrish,
the attorney assigned to this matter at (202) 376-8200. For
your Information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence N. Noble

General Counsel

BY: Lois G.4 er
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Kenneth Bell
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FEDERAL ELECTION COMMISSION

WASHINGTON DC 20461

August 14, 1990

Kenneth Bell
4204 Redving Circle
Winston Salem, NC 27106

RE: MUR 3107

Dear Mr. Bell:

The Federal Election Commission received a complaint which
alleges that you may have violated the Federal Election Campaign
Act of 1971. as amended ("the Act"). A copy of the complaint is

enclosed. We have numbered this matter MUR 3107. Please refer
to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you In this

.- matter. Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this

o matter. Where appropriate, statements should be submitted under

oath. Your response, which should be addressed to the General

Counsel's Office, must be submitted within 15 days of receipt of

this letter. If no response is received within 15 days, the

Commission may take further action based on the available
information.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(lZ)(A) unless you notify

the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed

form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Lavrence Parrish,
the attorney assigned to this matter at (202) 376-8200. For
your information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lavrence M. Noble
General Counsel

BY: loist. Lerner

Associate General Counsel

Enclosures
i. omplaint

2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 2046

waS1js n oAugust 14, 1990

Rick Hawks for Congress Committee, Inc.
Larry Stoppenhagen, Treasurer
P.O. Box 5522
Fort Wayne, IN 46895

RE: MUR 3107

Dear Mr. Stoppenhagen:

The Federal Election Commission received a complaint which
alleges that the Rick Hawks for Congress Committee, Inc. and
you, as treasurer, may have violated the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 3107.

Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate in

writing that no action should be taken against you in this

0 matter. Please submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this

matter. Where appropriate, statements should be submitted under

oath. Your response, which should be addressed to the General

Counsel's Office, must be submitted within 15 days of receipt of

this letter. If no response Is received within 15 days, the
Commission may take further action based on the available
Information.

This matter will remain confidential in accordance with

2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public. If you intend to be represented by counsel In this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such

counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Lawrence Parrish,
the attorney assigned to this matter at (202) 376-8200. For
your information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lrner
Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Rick Hawks
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FEDERAL ELECTION COMMISSION
WASH INCTON 0( 2040 1

August 14, 1990

Rick Hawks
6919 Forest Glen Court
Fort Wayne, IN 46815

RE: MUR 3107

Dear Mr. Hawks:

The Federal Election Commission received a complaint which
alleges that you may have violated the Federal Election Campaign
Act Of 1971, as amended ("the Act"). A Copy Of the complaint Is

enclosed. We have numbered this matter MUR 3107. Please refer
to this number In all future correspondence.

Under the Act, you have the opportunity to demonstrate in
writing that no action should be taken against you in this
matter. Please submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this
C) matter. Where appropriate, statements should be submitted under

oath. Your response, which should be addressed to the General
Counsel's Office, must be submitted within 15 days of receipt of

this letter. If no response is received within 15 days, the
Commission may take further action based on the available
Information.

This matter will remain confidential In accordance with
2 U.S.C. 9 437g(a)(4)(B) and 9 437g(a)(12)(A) unless you notify

the Commission In writing that you wish the matter to be made
public. If you intend to be represented by counsel in this
matter, please advise the Commission by completing the enclosed
form stating the name, address and telephone number of such
counsel, and authorizing such counsel to receive any
notifications and other communications from the Commission.



w*

If you have any questions, please contact Lawrence Parrish,
the attorney assigned to this matter at (202) 376-8200. For
your information, we have attached a brief description of the
Commlssion's procedures for handling complaints.

Sincerely,

Lawrence M. Noble
General Counsel

i 2/

BY: Lois G..Lerner
Associate General Counsel

Enc~losures
.omolaint
P2. rocedures

3. Designation of Counsel Statement
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CONGRESS
August 29, 1990

Mr. Lawrence Noble, Esq.
General Counsel
Federal Election Commission
Washington, DC 20436

ATTENTION: LAWRENCE PARRISH, ESQ. RE: MUR 3107

Dear Mr. Parrish:

I am writing you as the Treasurer for the Blanton for
Congress Committee.

This letter is filed in response to a Complaint filed
by the Democratic Congressional Campaign Committee
(D.C.C.C.) and designated by the Federal Election
Commission as Matter Under Review ("MUR") 3107.

The D.C.C.C. alleges that Ted Blanton, candidate for C- ""
the United States House of Representatives from the 8th
Congressional District of North Carolina, violated the
Federal Election Campaign Act of 1971, as amended, by c
receiving compensation for personal living expenses from
the Blanton For Congress Committee, 105 W. Corriher Ave., - .
Salisbury, North Carolina.

During the months February 1990 through June 1990 Mr. __ 7
Blanton was reimbursed a total of $11,660 by this campaign
committee for certain of his living expenses incurred -C
while campaigning for Congress. These funds were reported
as expenditures by the campaign on every FEC report filed,
and the funds reimbursed Mr. Blanton for such living
expenses as groceries, utility bills and monthly mortgage
payments. Mr. Blanton has a wife and four young children.

The Federal Election Commission has long held the
view that campaigns have wide discretion over how funds
are to be expended (See Advisory Opinions 1977-11 and
1978-3). Also, the wide latitude afforded candidates with
regard to expenditures does allow for payment of living
expenses. It could not be more clear that living expenses
may be paid for by campaign funds. Advisory Opinion
1978-5, which we believe to be definitive, expressly
allows for the use of campaign funds for living expenses.
In Advisory Opinion 1978-5, the Commission opined that
"payments for your personal living expenses would be
permissible expenditures under the Act". I attach a copy
of that opinion from my file.

P.O.Box 32'7 Salisburv, North Carolina 26143*0.704)o3--]3o2



Page 2
August 29, 1990

Further, in Advisory Opinion 1976-17, the Commission
concluded that the payment of a candidate's living
expenses incurred while "engaged in campaign
activities.. .would be permissible expenditures". The
D.C.C.C. attempts to blur the distinction between excess
campaign funds and living expenses. This analogy is
bankrupt.

The Commission clearly allows for living expense
payments during a campaign. If there is a preexisting
contract, payment for living expenses incurred during the
campaign could be paid after the campaign. Excess
campaign funds, i.e., those funds remaining after the
campaign, may not be converted to personal use. There is
no conversion of excess campaign funds in this case.

The D.C.C.C. has mangled the Commission's conclusions
in several Advisory Opinions in order to assert the
argument that candidates may not pay living expenses from
campaign funds. We strongly believe that the D.C.C.C.
should be sanctioned for its deliberate misinterpretations

--- of Advisory Opinions. The issue of living expense payment
by campaigns has been addressed by the Commission in
several Advisory Opinions, and even the election experts
made available to campaigns by the F.E.C. to answer
questions tell campaigns that living expense payment by
campaigns to candidates is fine.

The D.C.C.C. filed this complaint to be a nuisance.
Because of this clear motive, we believe the Democratic

*Congressional Campaign Committee should be reprimanded in
order to maintain the integrity of the Complaint process.
The F.E.C. in this instance is being used to validate
press releases by the D.C.C.C. This is the true fraud in
this process.

Yours truly,

Treasurer, Bihhton for Congress
Committee

Subscribed And Sworn Before Me This day of August, 1990
i

./ (Notary Public)
My Commission Expifes My C0mmissk~n E~pires June 10, 1991



.. - .. -to I o rCr l , F aee h beWf ed t o f a m date 's l iin ex e s . Answer
- ~ ~ 1 f t4Hret rei Ce&fr can es Ci~39Tefr venue, Dayton.

*tis-refers to your request for an advi ory opinion under 2 U.B.C. 6437f
(cuneruing applIcatIun of the Pederal hlecticn COMeign Act of 1971, as manded

"h Act") to 'the IMe of cas ipag contrftbuton(Pera ct) to the e f....on 
for ordinary and necessaryoam ) livicp o ex dur~us c.ing a 411. Tour request lor reporting forman C P o f t - Act- m a re Su latl CIW 0 * n - - - - - p

-one has copy ot cede al 
under separate cover.

Your letter states that you are a candidate for election to the Uited
States Home -Of lapreuentative.eand, in a telephose conversation vith a meber of
our legal staff, You stated that your request crnerns plMe to expend cmpaip
funds for.your ordinary l1vIn

8 expenses while a candidate.
The Act defines expenditure In 2 U.S.C. 1431(f) as "a purchase, payment,

distributin,- loan, advmce, deposit, or gift of mon oy or anything of value madefor the perpose of inluencing the nomnati .. or election of my person to
Federal office . . The OMeission has beld in several past advisory opinions
that candidates and their principal caiP4160 ccuIttees have wide discretion=nder the Act In deciding whfich expenditures vill best serve their candidacies.See Advisory Opinions 1978-3, 1978-2, and 1977-11, copies enclosed. Moreprcifica Uy, with respect to the issue posed In your request the CoalssionConcluded In Advisory Opinion 1976-17 that cepalgn funds of a vice presidential

S5299 
1978, Commerce Clearing House, Inc.

LO)
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candidate could be spent to defrey hling. expesesi Incurred hite e Was engaj5d '
_ n-i c iap aetuity. Advisory Opinioo -976-17 Use also-the C idston's "PopaOS te o Advisory Opinion Request 1976-64, -. eo. enclosed.- -Thd'paumnts I.
Your PeOR4l Ulving expenses vould be perisolble ezpendtures uider, the Actal-though sbject to disclosure pursuant to 2 U.S.C. 1434*and 104:2.of the -CO MIN.-Gp. " .-.-lations. .0to the .. " ,Il
"t-- me* c io.. expresses meoopinion to the tax naLficatidi"of the

described epodItul",. e lnes those Issues are within the -Juridicttosof the ,Internal 9m g erice. . " *. - .:, . ...

S-. hs rsponse constitutes - advi'ory opinion concerning application of . -meral rule of aw stated In the Act' or prescribed aa Camineol'regulatlone
to he specific factual situation set forth In your request. See 24.S.C. 1437f.

Dated: March 10, 1978. 
.

,C) .



VANHoRNE, TURNEiR, STUCKEY & MCCANNA
ATTO]RNEYS AT LAW . :22

COMMERCIAL CLUB BUILDING

I 1 2 SOUTH CEDAR STREET

POST OFFICE BOX 523

GRANT VANHORNE Af'ItwHN, INIANA 40700 WINSLOW VANHORNE

JEFFREY L. TURNER 906-1989i

DONALD J. STUCKEY
JAMES P. MCCANNA TEL: 219/925-1966

FAX: 219/925-6166

' LAUAMAPY VANHORNE

August 29, 1990

Mr. Lawrence Parrish
Federal Election Commission
Washington, D. C. 20463

IN RE: MUR 3107 C -

Dear Mr. Parrish:

I have just received Ms. Lois G. Lerner's letter of August "
14, 1990, addressed to the "Rick Hawks For Congress Committee,
Inc." in care of its treasurer, Larry Stoppenhagen regarding thy
above matter.

We request an extension of the time to respond to the
(D complaint for an additional thirty (30) days through and including

October 1, 1990. As you can imagine, we are in the midst of a
campaign and it is difficult to collect all of the information
that we feel would be nec.-::.,i.:y to respond to the complaint at
this time.

Thank you for your kind considerations.

Very truly yours,

VAN HORNE, TURNER,,, STUCKEY & MCCANNA

Jeffrey ' L.Tur-n r!

JLT:dair



Or DESZGNATiOU O1p -I!eJ

Ka 3107

NAM OF coS2 -Jeffrey L. Turner

VanHorne, Turner, Stuckey

ADDRZES Cc) pr(jaj (I uh Rnildif
Post office Box 523

Auburq Indiana .46706_.-

& McCanna

TULKEOMR

The above-named individual is hereby designated as my

counsel and is authorized to receive 
any notifications and other

communications from the Commission and 
to act on my behalf before

the Commission.

D te

RESPONDENT' S NAME:

ADDRESS:

'S ignature"-Larri Stoppenhagen

Rick Hawks For Congress Comittee, Inc.

BY: Larry Stoppenhagen, Treasurer

P.O. Box 5522

Fost Wayne, Indiana 46800

HOME PHOM3:
21)9) 424-1000

BUSINESS PHONE:

(219) 925 -1 ,.-
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FEDERAL FI.FCTION COMMISSION

Seotember 11, 1990

Jeffrey L. Turner, Esq.
VanHorne, Turner, Stuckey & McCanna
Commercial Club Building
Post Office Box 523
Auburn, Indiana 46706

RE: MUR 3107
Rick Hawks for Congress
Committee, Inc.

Deat Mr. Turner:

This is in response to your letter dated August 29, 1990,

0 which we received on August 31, 1990, requesting an extension
of ZO days until October 1, 1.990 to respond to MUR 3107. After

considerinq the circumstances presented in your letter, I have
qranted the requested extension. Accordingly, your response is
ilue 'v the close of business on October 1, 1990.

-f 'ou nave any iuest:ons, please contact Lawrence D. Parrish,

the h ttornev assianed tc this matter, at (202)376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G.,Lerner
Associate General Counsel



August 31,1990
Re: MUR 3107

Federal Election Commission
999 E Street, N.W. to

Washington, D.C. 20463 
_3 /

C=

Dear Commissioners:

This letter and attached affidavit are in response to tha Z
complaint filed by the Democratic Congressional campaign Committe l
(¢DCCC") on August 8, 1990 as referenced above. As will

demonstrated hereinafter the factual allegations, far from stati

violations of the Federal Election Campaign Act of 1971, as amendo. I
("FECA"), are explicitly authorized by several Advisory Opinions of

the Federal Election Commission ("FEC").

Statement of the Facts

C) From January 19,1990 through the date of this response, I have .-

loaned to the Ken Bell for Congress Committee $29,675.97. Thfg
Committee has to date made expenditures on my behalf of $4976.844 0
These expenditures were for payment of the mortgage on my family' _
residence and the automobile I use nearly exclusively for campaign
purposes. (Bell affidavit) Cn.

Statement of the Law

The FEC has held since at least 1976 that CD

a candidate has discretion to determine what
expenditures should be made during his or her
campaign, and therefore any disbursements made and
reported by the campaign committee as expenditures
will be deemed to be for the purpose of influencing
the candidate's election. Thus, payments from
campaign funds to [the candidate] for living
expenses, incurred while engaged in either campaign
activities or party-building activity, would be
permissible expenditures... AO 1976-17; see AO
1980-29;1978-2;AO 1978-3;AO 1977-11.

The Commission has been unswerving in this position. AO 1976-
53 stated that a principal campaign committee may permissibly make
expenditures for a candidate's groceries, heat, mortgage and the
like. See AO 1978-5 (payments for personal living expenses are
permissible expenditures under the Act).

The Complaint's citation to the Act at 2 U.S.C. sec.439a does
not alter the Commission's stand in the least. In AO 1980-49 the
Commission specifically examined "use of campaign funds to defray
a candidate's personal living expenses during a campaign" in light
of the 1979 Amendments to the Act.



The Commission concludes that the 1979 Amendments
to the Act, specifically the provisions of
sec.439a, do not affect the result reached in
Advisory opinion 1978-5. The Commission has stated
in several advisory opinions that candidate's and
their respective principle campaign committees have
wide discretion under the Act as to how campaign
funds may be spent. The Commission thus concludes
that so far as the Act is concerned your personal
living expenses during the course of a campaign may
be defrayed from your campaign funds. (footnotes
omitted)

AO 1980-49.
The Complaint's reliance on AO 1980-138 is misplaced as the

situation examined there dealt with expenditure of funds for
personal expenses during the time between election and taking
office of a Senator. This is entirely distinct from my situation
and that specifically addressed by the previously referenced
Advisory Opinions. Nor have expenditures been made to me for

- compensation of "lost wages," making AO 1987-1 inapplicable.
Finally, AO 1987-2 is inapplicable because campaign expenditures
for my car payment is clearly campaign related. The nearly
exclusive use of the vehicle is for campaign purposes.

Q Discussion

The above recitation of authorities mandates a finding that
there is no reason to believe that the complaint sets forth a
possible violation of the Act. It is quite obvious that the

0 Complaint is baseless and was submitted for no reason other than
harassment of me and my campaign, and to generate hoped-for
negative publicity for my campaign. If these were not the
motivations, there would have been at least some attempt to
distinguish the Advisory Opinions cited above which are clearly on
point. Further evidence of the insincerity of the Complaint is
that the newspaper article submitted with it, from the Winston-
Salem Journal of July 24, 1990, quotes Fred Eiland of the FEC to
the effect that living expenses are allowable campaign
expenditures. In fact, if this Complaint were under the
jurisdiction of the Federal Courts, Rule 11 sanctions would be
appropriate because of the lack of factual or legal foundation for
the Complaint. Instead, the Complaint engages in gross sophistry
in attempting to apply Advisory opinions that deal with widely
divergent factual situations to the present case.

The cited Advisory opinions allow personal expenditures by the
campaign from normal contribution sources. In my case such
expenditures are particularly benign. I have loaned my campaign
several thousands of dollars in excess of the amounts disbursed on
my behalf.

It is therefore respectfully requested that the Commission
find no reason to believe that the Complaint sets forth a possible



violation of the Act, and close the file in the matter. Further,
I waive whatever right I may have had under 2 U.S.C.
sec.437g(a)(4)(B)and sec.437(a)(12)(A) to confidentiality of this
matter. The DCCC's contemporaneous release of the Complaint to the
press when filed with the Commission effectively emasculated this
right, further evidencing the pure political motivation of the
Complaint itself.

Since),Iy

K neth D. Bell

SUBSCRIBED AND SWOR TO BEFORE ME
this I/ day of,1990.

'N-oaryRub~icDAN TIMBERLAKE
My Commission Expires: NOTARY PUBLIC C

9 MFORSYTH COUNTY, NC
My Commission Exires Jan. 18, 1994

\0



Federal Election Commission
MUR 3107 AFFIDAVIT

I, Kenneth D. Bell, being duly sworn, do hereby depose and say:

1) I am the Republican nominee for the Congressional seat for
the Fifth District of North Carolina, and the subject of the above
referenced Complaint filed with the Federal Election Commission.

2) I am familiar with the records of my campaign dealing with
loans from me to my campaign and with expenditures made on my
behalf by the campaign.

3) The following schedule of loans and expenditures completely
and accurately reflects such activity by my campaign without
omission through the date of this affidavit.

1/19
1/31
3/1
4/9
4/20
5/2
5/8
5/15

"-- 5/16
5/31
6/1

C) 6/14
6/18
6/29
7/2
7/10
7/13
7/30
8/3
8/17
8/30

LOANS
personal funds

100.00
150.00

DISBURSEMENTS
borrowed

5,000.00
6,500.00

10,000.00

1006.99

2650.00
1006.99

300.00
500.00

1006.99

500.00
955.00

279.41 (auto)

279.41 (auto)

279.41 (auto)

1006.99 (mortgage)
279.41 (auto)

1006.99 (mortgage)
279.41 (auto)

1006.99 (mortgage)
279.41 (auto)

279.41 (auto)

4) Loans by me to my campaign, from both personal and borrowed
sources, totals $29,675.97. Total disbursements by the campaign
for personal living expenses is $4976.84.

5) The automobile upon which the campaign has made payments was
purchased new at the end of January, 1990. It is registered in my
name and financed for a period of five years with equal monthly
installments until paid. All costs of insurance, taxes,
maintenance and fuel are paid for from personal funds. Essentially
all of the miles put on the vehicle have been campaign related.

Further your affiant sayeth not.



SUBSCRIBED AND SWORN TP BEFORE ME
this the __/ day of , 1990.

Notary Pubjc

My Commission Expires:
_DANTIMBERLAKE

NOTARY PUBLIC
_My L 1 1994FQFFOR.SYTH COUNTY, NC

_f _ _M



JACK*. BAILEY & ASSOCIATEF15

ATTORNEYS AT LAW
(IN AISOCIATION WITH JACK L. BAILEY. P.C.)

(NOT A PARTNERSHIP)

LIBRARY PARK OFFICE COMPLEX

633 LIBRARY PARK. SUITE J

POST OFFICE BOX 159 TELEPHONE:
JACK L BALN GREENWOOD, INDIANA 46142-0159 (317) 882-7811Ml( -HAL-L-R". PEN( IF X (3 7 827 3

DEFT3A H STEINME TZ FAX (317) 882-7839

September 4, 1990

Lawrence Noble, Esquire CA
Office of the General Counsel
Federal Election Commission
999 "El Street, N.W.
Washington, D.C. 20463

ATTENTION: LAWRENCE PARRISH -,

Dear Mr. Parrish:

I hereby request that your office grant the People For Pence
Campaign, named in MUR 3107 as a Respondent, a 20 day extension in
the deadline for the filing of People For Pence's response to the

commission. The letter from the FEC, dated August 14, 1990, was
received by our campaign on the following Tuesday, August 21, 1990.
We, therefore, request that the deadline be moved to September 10,
1990.

The People For Pence Campaign requests this extension to

ensure receipt by the Commission of an authoritative and
comprehensive response.

Kindest regards,

JACK L. BAILEY & ASSOCIATES

JackL. Bailey
Attorney at Law

JLB: lgr



FEDERAL ELECTION COMMISSION
WASHIN'; HiN M) ( 04bl

September Ii, 1990

Jack L. Bailey, Esq.
Library Park Office Complex
633 Library Park, Suite J
Post Office Box 159
Greenwood, Indiana 46142-0159

RE: MUR 3107
People for Pence

Dear 71r. Bailey:

This is in response to your letter dated September 4, 1990,
which we received on September 5, 1990, requesting an extension
Sf -0 days until September 10, 1990 to respond to MUR 3107.

0 After -onsiderinq the circumstances presented in your letter, I
have oranted the requested extension. Accordingly, your
Uesconse is due by the close of business on September 10, 1990.

:f you have any questions, please contact Lawrence D. Parrirn,
the ttorney assigned to this matter, at 1,202) 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel



JACOL. BAILEY & ASSOCIAO
ATTORNEYS AT LAW

( N A .5OCIATION WITH JACK L SAILE . PC.)
(NOT A PARTNERSHIP)

LIBRARY PARK OFFICE COMPLEX - "

633 LIBRARY PARK, SUITE J

POST OFFICE Box 159
GREENWOOD. INDIANA 46142015E:

MICHAEL R P1 r, 1 . '(17) 882-7811

DEETTA H S11 JMFiZm (317) 882-7839

September 7, 1990

General Counsel -- -

Federal Election Commission
999 E. Street, N.W.
Washington, D.C. 20463
Re: MUR 3107
Attn: Lawrence Noble

Dear Commissioners:

This memorandum is in response to the complaint filed by the
Democratic Congressional Campaign Committee (hereinafter, "DCCC").
DCCC alleges that a violation of the Federal Election Campaign Act
of 1971, as amended, occurred because of the payment by People For
Pence (hereinafter "Pence") of certain living expenses of candidate

.- Mike Pence during that time which Mr. Pence is campaigning for the
Second District of Indiana seat in the U.S. House of
Representatives.

FACTUAL:
DCCC alleges that Pence has used contributions made to his campaign
committee for payment of personal living expenses. Specifically,
DCCC alleges that Mr. Pence received approximately $1,000 a month
in campaign committee funds for payment of the mortgage on his
home. Also alleged is that Mr. Pence received from the campaign
committee approximately $222 a month to meet payments on an
automobile. Finally, DCCC alleges that various other miscellaneous
living expense payments were made.

LEGAL:
The Federal Election Commission (F.E.C.) affords a candidate a
great deal of discretion in campaign expenditures. Any
expenditures made which are legal, are deemed to be made for the
purpose of influencing the election. This leeway in the payment
of expenditures no doubt allows for payment of a candidate's living
expenses.

Advisory Opinions handed down by the F.E.C. clearly validate
this assertion. In Advisory Opinion number 1978-5, the F.E.C.
allowed for the payment of living expenses of a candidate by the
campaign committee. In Advisory Opinion 1980-49, the results of
Advisory Opinion 1978-5 were reaffirmed. A candidate was informed



by the F.E.C. in this Advisory opinion that:

"personal living expenses during the course of a campaign
may be defrayed from your campaign funds"

In Advisory opinion 1982-64, the F.E.C. allowed a candidate
to pay living expenses during the campaign using the proceeds from
a loan.

DCCC cited and intentionally misinterpreted several Advisory
Opinions. None of the Advisory Opinions cited by the DCCC conclude
that candidates have been precluded by the F.E.C. from paying
living expenses from campaign funds during the campaigns.

SUMMARY:
DCCC filed this complaint without any legal basis. The law and
Advisory opinions are clear. Living expenses can be paid for by
the campaign committee during the campaign. Complainant's
misinterpretation of the Advisory Opinions in the complaint should
not be sanctioned by the F.E.C.

In closing, Mike Pence and the People For Pence campaign
committee request that for the reasons stated herein, the
Commission find no reason to believe that the complaint sets forth
a possible violation of the Act and accordingly, that the
Commission close the file in the matter.

Respectfully submitted,

(D

Jack L. Bailey,
Attorney at Law

Subscribed and sworn to before me this ____day of ____

____ ____ ____ ___ 1990.

Notary Public,
Residing in - County, IN

My Commission Expires:



VANIHORNE, TURNER, STUCKEY & MCCANNA
ATTro...Eys AT LAW 0CT -3 10:22

COMMERCIAL CLUB BUILDING

I 12 SOUTH CEDAR STREET

POST OFFICE BOX 523

GRANT VANHORNE A'ImIrH,. IN.)IANA 46370(6 TELEPHONE

JEFFREY L. TURNER 219/925-1966

DONALD J. STUCKEY

JAMES P. MCCANNA FACSIMILE
219/925- 666

WINSLOW VANHORNE

--,NSEL

October 1, 1990

Federal Election Commission C- -i
Washington, D.C. 20463

ATTN: Mr. Lawrence Parrish

RE: MUR3107 C

Dear Mr. Parrish: ) '0

This letter is in response to your agency's letter of August
14, 1990, concerning the complaint filed by the Democratic

q Congressional Campaign Committee against Rick Hawks, a candidate
for the United States House o. Rep:-enAtatives from the 4th

-District of Indiana.

FACTUAL SUMMARY

C) The complaint generally alleges violation of Federal Election

'a- Commission regulations and law based upon use by Mr. Hawks of
approximately $4,500 in campaign contributions to cover living
expenses of the candidate, such as a home mortgage, health
insurance and utility bills. The campaign also provides small
amounts from time to time to assist ,.r. Hawks in purchasing food
for his family.

Mr. Hawks is not employed, having resigned entirely from his

employment shortly after announcing his candidacy in March of

1990. He received no severance pay, has no other source of income
except a small amount from a rental property he and his wife own.

All of the funds which rile campeign committee has paid to or
on behalf of Mr. Hawks hE. f>., reported on Federal
Election Commission reports. Many contributors were aware, in

advance, of Mr. Hawks' need for living expenses since he had no
other income. Since the announcement of the complaint being filed
by the Democratic politicians, a sizable amount of contributions
have been voluntarily made to the campaign committee to be used
expressly for the candidate's living &oxpenses.



Page Two
October 1, 1990

Note that Ms. Long receives a full salary from the United
States Government, unlimited travel expenses to and from
Washington, D.C. and the District, fully paid staff, and

government telephone lines, all of which from time to time have
been used to transport her or fac.1iitate her in her campaigning

activities. Not only has ShE- not .7eported those amounts on her

Federal Election Commission Reports, out for some reason she feels

it is not ethically or morally important to disclose use of tax

payer funds to assist her campaign efforts.

LEGAL DISCUSSION

The FEC, through a long line of cases, has established the

legitimacy of these types of expenditures from campaign

treasuries. A tenet of the Federal Election Commission Act is

that candidates and their principal campaign committees enjoy wide

discretion under the Act in deciding how campaign funds may be

)spent, AO 1980-29, and which expenditures will best serve their

candidacies AO 1928-2; See AO 1977-1; AO 1977-11; AO 1977-60.

The theory behind the FEC's holding is that:

A candidate has discretion to determine what expenditures
should be made during his or >er campaign. Any disbursements

reported by the campaiq, commi.ttee as expenditures will be

deemed to be for the DurQses L influencing the candidates

election. Thus, payments from campaign funds to [a

candidate] for living expenses, incurred when engaged in

either campaign activities or party-building activity, would

be permissible expenditures and subject to disclosure under 2

U.S.C. Section 434. AO 1976-17.

Thus the FEC has consibtently ruled that "personal living

expenses during the course of a campaign may be defrayed from [a

candidate's] campaign funds." AO 1980-49. A principal campaign

committee may lawfully pay for a ca~iidate's groceries, heat,

mortgage and the like, since the candidate "is on leave without

pay from his job while seeking federal office". AO 9176-53. Mr.

Hawks has actually resigned his position and has no agreement or

understanding of returning to his prior employment.

In fact, if the FEC started down the long and slipping slope

of prohibiting such use o, f'nds .hat criteria would it use to

distinguish appropriate ar. ILpprlmriate contributions? Are

newspaper subscriptions p :h. -t .asoline for travel to and

from the candidate's home? Meals on the road while campaigning?

Or consider the candidate who is employed (like Ms. Long), or the

paycheck of the spouse of a candidate. Is the spouse prohibited
from a paycheck because, as the Deomocrats complain, it frees up
other money to use for campaigning?



Page Three
October 1, 1990

Several persons have donated money to the campaign expressly
earmarking them for the candidate's personal living expenses. The
committee has and will continue to fully report those
contributions and render them subject to the limits and
prohibitions of the Act. AO 1978-40; AO 1976-7.

The FEC has consistently and historically held that the use
of campaign funds for personal living expenses of the candidate is

entirely legitimate. It is clear that the complaint filed by the

Democratic Congressional Campaign Committee is purely and solely

politically motivated, attempting to attract adverse publicity in

the race between Mr. Hawks and Ms. Long in Indiana's Fourth

District.

CONCLUSION

Ms. Long's supporters complain that a campaign should be a

sacrifice for the candidate. Mr. Hawks has made a severe

-- sacrifice - he entirely left his employment so as to have no

conflict of interest. Perhaps Ms. Long - who is being paid by the

tax payers - should do the same.

The Commission should find that there is no reason to believe

that the complaint sets forth possible violation of the Act and

this matter should be closed.

Respectfully submitted,

C: V7 HORNE, TU ERA STUCKEY & McCANNA

J(E ,1J L. Turner

/ R
cc: Rick Hawks For Congress, inc.
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FEDERAL ELECTION COMMISSION
WASM'IN , ON DC 20463

October 19, 1990 SENSITIVE
MEMORANDUM

TO: The Commission

FROM: Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

SUBJECT: MUR 3107
Waiver of Confidentiality

On October 1, 1990, a waiver of confidentiality in the
above-mentioned matter was received from Respondent
Kenneth D. Bell. The other Respondents (Ted Blanton, Rick Hawks
and Mike Pence) have not waived confidentiality. Therefore, the

-- waiver pertains solely to the information in the MUR concerning
to Kenneth Bell and the Ken Bell for Congress Committee and Mark
N. Poovey, as treasurer.

(D By making this waiver, Kenneth Bell has requested that the
Commission not apply the confidentiality provision of 2 U.S.C.
S 437g(a)(12)(A) to this matter. However, that section merely

* ) provides that any notification or investigation shall not be made
public by the Commission without the written consent of the
person receiving such notification or the person with respect to
whom such investigation is made. By its terms, Section
437g(a)(12)(A) does not impose an affirmative duty on the
Commission to publicize this matter at this time as it pertains
to Kenneth Bell and the Ken Bell for Congress Committee and
Mark N. Poovey, as treasurer. Therefore, this Office will
respond to requests for information subject to the following
considerations. First, requests must be in writing. Second,
such requests would be considered by the Commission subject to
the provisions of the Freedom of Information Act, the Government
in the Sunshine Act, and all relevant privileges which would
limit or preclude the release of such requested information.

RECOMMENDATION

Approve the attached letter.

Attachment
1. Waiver
2. Letter
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Kenneth Bell and the Ken Bell
for Congress Committee, and
Mark N. Poovey, as treasurer -
Waiver of Confidentiality.

MUR 3107

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal Election

Commission, do hereby certify that on October 23, 1990, the

Commission decided by a vote of 6-0 to approve the letter, as

recommended in the General Counsel's Memorandum dated

October 19, 1990.

Commissioners Aikens, Elliott, Josefiak, McDonald,

McGarry and Thomas voted affirmatively for the decision.

Attest:

N)

09

Vr

/o -J -
Date

64. 4- --

& Marjorie W. Emmons
Secretary of the Commission

Received in the Secretariat: Friday, Oct. 19, 1990 10:04 a.m.

Circulated to the Commission: Friday, Oct. 19, 1990 12:00 p.m.

Deadline for vote: Tuesday, Oct. 23, 1990 4:00 p.m.

dh



FEDERAL ELECTION COMMISSION
A A, i , i % (,,r ',( ,, , '41)

October 26, 1990

Kenneth Bell
Ken Bell for Congress Committee
P.O. Box 24894
Winston Salem, NC 27104

RE: MUR 3107

Dear Mr. Bell:

This is in response to your
wherein you waived your right to
above-captioned matter, oursuant
The waiver is hereby acknowledqed
Commission.

letter dated August 31, 1990,
confidentiality in the
to 2 U.S.C. § 4 3 -q(a)(12)(A).
by the Federal Election

The Commission will conside requests for informationconcerning this matter subject to the ollowing considerations.
First, requests must be in writino. >.rcond, iuch -equests will
be considered by the Commission bect to e provisions ofthe Freedom of Information Act, "he CvernmPnt in Sunshine Act,and all relevant privileaes which Iimit or preclude the release
of such requested information.

Please note that this waiver oertains to informationconcerninc y¢ou and the en Bel § <....nqress t and
does not pertain to any 'ther rnondnts in his matter.
Thus, you and the Ken Beil for C Tnor-ss Committe( may notdisclose any information pertainino to the other respondents inthis matter until notified by the Commission that the entire
file in this matter is closed.

If you have any questions, Fplase contact
Parrish, the attorney asslqned to Thls matter,
376-8200.

a Wr~rl~D
(t ')02

Sincerely,

L a 1 i . ,.7n 1,l

r ncn ri
1* ' 11 r' C I
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FEDERAL ELECTION COMMISSION % 11V
999 E Street, N.W. SI11EWashington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR * 3107
DATE COMPLAINT RECEIVED
BY OGC: August 9, 1990
DATE OF NOTIFICATION TO
RESPONDENTS: August 14, 1990
STAFF MEMBER: Lawrence D. Parrish

COMPLAINANT: Richard Bates, Democratic Congressional Campaign
Committee

RESPONDENTS: Mike Pence

The People for Mike Pence and Michael W. Redford,
as treasurer

Rick Hawks

Rick Hawks for Congress Committee, Inc. and Larry
Stoppenhagen, as treasurer

Kenneth Bell

Ken Bell for Congress Committee and Mark N.
Poovey, as treasurer

Ted Blanton

Blanton for Congress and Pete Teague, as treasurer

RELEVANT STATUTES: 2 U.S.C. § 441b
2 U.S.C. § 441d(a)
11 C.F.R. § 113.1(e)

INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED: None
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7)



-2-

I. GENERATION OF MATTER

This matter was initiated by a complaint from Richard

Bates, Executive Director of the Democratic Congressional

Campaign Committee (DCCC). (Attachment 1). Mr. Bates alleges

that the following candidates and their principal committees

have violated 2 U.S.C. S 439a, by using campaign funds for

personal purposes: Mike Pence, The People for Mike Pence and

Michael W. Redford, as treasurer (PMP); Rick Hawks, Rick Hawks

for Congress Committee, Inc. and Larry Stoppenhagen, as

treasurer (RHCC); Kenneth Bell, Ken Bell for Congress Committee

and Mark Poovey, as treasurer (KBCC); Ted Blanton, Blanton for

Congress and Pete Teague, as treasurer (BFC). The Complainant

alleges that the four candidates have used contributions made to

their campaign committees for personal living expenses.

II. FACTUAL AND LEGAL ANALYSIS

A. Statement of the Law

Pursuant to 2 U.S.C. § 439a, excess campaign funds may be

used by a can-lidate to defray ordinary and necessary expenses

incurred in connection with his or her duties as a holder of

Federal office; and/or donated to qualified charitable

organizations; and/or transferred without limit to any national,

state or local political party committee; or used for any other

lawful purpose except that with respect to any individual who

was not a Senator or Representative in Congress on January 8,

1980, no such amount may be converted by any person for any

personal use.
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B. Facts

The Complainant's allegations in this matter are based on

newspaper accounts which the Complainant alleges detail the

illegal use of campaign funds for personal expenses. The

Complainant's allegations in this matter are as follows:

Ted Blanton: Between February and June, Blanton
received close to $12,000 from his campaign to
pay his personal living expenses. In addition,
he received several hundred dollars each month to
cover the cost of his meals and transportation.
One of the newspaper reports points out that this
is over one dollar for every ten dollars raised
by Blanton's campaign. The monies are used to
pay Blanton's home mortgage, utility bills, and
baby--sitting expenses. Yet according to his
Ethics in Government Act report, Mr. Blanton
earned over $42,000 last year in his law
practice.

Kenneth Bell: Mr. Bell has received from his
campaign over $2,000 in house payments and close
to $600 in payments on a personal car.

Rick Hawks: Hawks' campaign is out over $4,500
(D in living expenses to cover the candidate's

mortgage, health insurance, and utility bills.
In addition, Hawks has received two $1,000
payments of what one newspaper calls "pocket
money." The FEC reports do not disclose what
this "pocket money" was spent for. Mr. Hawks'
Ethics in Government Act report discloses that
his 1989 salary came close to $50,000 and, for
1990 so far, he has received close to $15,000.
He also receives rental payments on a house rnwned
by him.

Mike Pence: Mike Pence has been charging his
campaign almost $1,000 per month to cover his
home mortgage, and $222 per month to cover his
wife's car payment. In addition, his campaign
committee has covered the cost of his groceries,
parking tickets, golf greens fees, and has paid a
VISA bill of close to $1,500. Yet Pence's Ethics
in Government Act report discloses that he earned
over $75,000 last year and held over $50,000
worth of stock. While Pence claims he took a 30
percent cut in his salary to run for office, he
still earned $27,500 last year from his law
practice, while his wife earned $35,753 as a
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school teacher. Their investments also brought
them $12,500 in interest and dividend payments.

The Complainant also notes in the complaint that none of

the four candidates mentioned-aboved were members of Congress on

January 8, 1980, therefore, 2 u.s.c. 5 439a would prohibit them

from using campaign funds for any personal use. The Complainant

further alleges that the expenses for the candidates in this

matter have no connection with the conduct of the candidates'

campaigns. The Complainant also makes reference to Advisory

Opinions in which the Complainant claims the Commission ruled

rn that the Act prohibits the above-mentioned activity.

on August 29, 1990, the BFC, through Pete Teague, as

treasurer, responded to the complaint. (Attachment 2). In

response to the Complainant's allegation that Ted Blanton used

campaign funds to pay for personal living expenses, Mr. Teague

CD states that during February through June of 1990, Mr. Blanton

was reimbursed a total of $11,660 from BFC for certain living

expenses incurred while campaigning for Congress. Mr. Teague

further states that "These funds were reported as expenditures

by the campaign on every FEC report filed, and the funds

reimbursed Mr. Blanton for such living expenses as groceries,

utility bills and monthly mortgage payments." Mr. Teague also

noted that Mr. Blanton has a wife and four children.

In defense of the Complainant's allegations, Mr. Teague

makes reference to Advisory Opinions (1977-il, 1978-3, 1978-5

and 1976-17) which BFC asserts permit wide discretion over how

funds are to be expended, and which permit payment of living
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expenses for candidates. In addition Mr. Teague states:

The Commission clearly allows for living expense
payments during a campaign. If there is a
pre-existing contract, payment for living
expenses incurred during the campaign could be
paid after the campaign. Excess campaign funds,
i.e., those funds remaining after the campaign
may not be converted to personal use. There is
no conversion of excess campaign funds in this
case.

On September 7, 1990, the PMP, through their counsel,

responded to the complaint. (Attachment 3). Counsel did not

dispute any of the factual allegations, but did refute the

Complainant's assertion that PMP was in violation of the Act by

the paying of certain living expenses of candidate Mike Pence.

In defense of the Complainant's allegations, Counsel makes

reference to Advisory Opinions (1978-5, 1980-49 and 1982-64).

Counsel also states that the "DCCC cited and intentionally

misinterpreted several Advisory Opinions." Counsel further
CD

states: "None of the Advisory Opinions cited by the DCCC

conclude that candidates have been precluded by the F.E.C. from

paying living expenses from campaign funds during the

campaigns."

On August 31, 1990, candidate Ken Bell responded to the

complaint. (Attachment 4). Candidate Bell asserts that he

loaned the KBCC, from January 19, 1990 through August 31, 1990,

a total of $29,675.97. He further asserts that the total for

expenditures on his behalf by KBCC was $4976.84, and that the

1. It should be noted that Candidate Bell's response also
included a statement waiving confidentiality under 2 U.S.C.
§ 437g(a)(12)(A). A memorandum regarding this waiver has
previously circulated to this Commission.
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expenditures were for payment of the mortgage on his family's

residence and his automobile that he uses exclusively for

campaign purposes. Candidate Bell also enclosed an affidavit

along with his response outlining the loans that he has made to

KBCC and disbursements received by him from KBCC.

(Attachment 5).

In defense of the Complainant's allegations, Candidate Bell

also makes reference to Advisory opinions (1976-17, 1980-29,

1978-2, 1978-3, 1977-11, 1976-53, 1978-5, 1980-49). Candidate

(7) Bell argues that these Advisory opinions allow personal

in expenditures by the campaign from normal contribution sources.

Candidate Bell further argues that the Complainant's reliance on

the Advisory Opinions noted (1980-138, 1987-1 and 1987-2) in the

complaint were inapplicable to his situation and that the

Complainant did not attempt to distinguish the Advisory opinions

that were on point.

Candidate Bell also asserts "that the complaint is baseless

and was submitted for no reason other than harassment of me and

my campaiqn, and to generate hoped-for negative publicity for my

campaign."

On October 1, 1990, the RHCC, through their counsel,

responded to the complaint. (Attachment 6). Counsel did not

dispute any of the factual allegations, but did refute the

Complainant's assertion that P11CC was in violation of the Act by

the paying of certain living expenses of candidate Rick Hawk.

In defense of the Complainant's allegations, Counsel makes

reference to Advisory opinions (1980-29, 1928-2, 1977-1,
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1977-11, 1977-60, 1976-17, 1980-49 and 1976-53).

Counsel also indicates that Mr. Hawks is not employed at

this time, that Mr. Hawks had resigned from his employment after

announcing his candidacy, that he received no severance pay and

that the campaign has provided a small amount from time to time

to assist Mr. Hawks in purchasing food for his family.

Counsel further indicates that several persons have made

donations to Candidate Hawks' campaign expressly earmarking them

for the candidate's personal living expenses. Counsel also

indicated that all of these contributions have been fully

reported as required.

C. Analysis

The major issue in this complaint is whether a

campaign may pay for a candidate's personal living expenses when

the candidate is actively campaigning.

As mentioned-above, the Complainant asserts that 2 U.S.C.

§439a prohibits the use of campaign funds for any personal

use if an individual was not a Mlember of Congress on January 8,

1980. The Complainant alleges that none of the four Respondents

in this matter were in Congress on January 8, 1980 and,

therefore, they would be prohibited by law from using campaign

funds for personal expenses. Furthermore, the Complainant

asserts that the Respondents' campaigns are paying the

Respondents for lost wages.

The Complainant's assertions are based on 2 U.S.C.

§ 439a prohibition of using excess campaign funds for personal

expenses. According to 11 C.F.R. § 113.1(e), "Excess campaign
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funds" mean amounts received by a candidate as contributions

which he or she determines are in excess of any amount necessary

to defray his or her campaign expenditures. The Respondents in

this matter all argue the same point in defense of the

Complainant's assertions, and claim that the Complainant

analysis is not applicable to their situations because they are

not holders of Federal office and using excess campaign funds

for personal expenses.

in numerous Advisory opinions, the Commission has

consistently stated that because the Act places no specific

restrictions upon the types of disbursements that may influence

a Federal election, campaigns have wide discretion in deciding

how to spend their funds. In Advisory opinion 1980-49, the

Commission addressed the issue of the prohibition contained in

2 U.S.C. § 439a on conversion of excess campaign funds to
C-)

personal use with regard to candidates who were not holders of

Federal Office on January 8, 1980. The Commission stated as

follows:

The Commission concludes that the 1979 Amendments
to the Act, specifically the provisions of 55 439a,
do not affect the result reached in Advisory
Opinion 1978-5. The Commission has stated in
several advisory opinions that candidates and their
respective principal campaign committee have wide
discretion under the Act as to how campaign funds
may be spent. The Commission thus concludes that
so far as the Act is concerned your personal living
expenses during the course of a campaign may be
defrayed from your campaign funds. (Footnotes
omitted)

See also Advisory opinions 1980-29, 1978-5, 1978-2, 1977-1,

and 1976-64.
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The Act does, however, restrict the use of excess funds.

Pursuant to 2 U.s.c. S 439a, excess campaign funds may be used

by a candidate to defray ordinary and necessary expenses

incurred in connection with his or her duties as a holder of

Federal office; and/or donated to qualified charitable

organizations; and/or transferred without limit to any national,

state or local political party committee; or used for any other

lawful purpose except that with respect to any individual who

was not a Senator or Representative in Congress on January 8,

1980, no such amount may be converted by any person for any

personal use.

The cir-umstances in this matter fall squarely within those

addressed in previous Advisory opinions (1980-49, 1980-29,

1978-5, 1978-2, 1977-1, 1976-64, etc ... ) and are controlled by

the Commission's interpretation of 2 U.S.C. 5 439a made in those

opinions.2 Therefore, we recommend no reason to believe in this

2. There is no indication that the Commission has superseded
their ruling in Advisory Opinion 1980-49. Therefore, the Advisory
Opinions cited in the complaint are distinguishable. In Advisory
opinion 1987-1, a candidate who was defeated in his attempt to win
a Congressional seat questioned the Commission with the issue of
whether his Committee's payment of his claim for lost wages would
be a prohibited conversion of campaign funds to his personal use.
In Advisory Opinion 1980-138, a Senator-elect questioned the
Commission as to whether excess campaign funds may be used to pay
necessary costs incurred by him and his staff during the period of
transition from the date of the election to the date that he was
to be sworn in as a Senator. Both Advisory Opinions 1981-2 and
1987-2 dealt with current Members of the House of Representatives.
In Advisory Opinion 1981-2, the Commission dealt with the issue of
whether the payment, by a Member of Congress, from excess campaign
funds constituted personal use. Payment was for the cost of a
reception, held for his constituents on the day of his swearing-in
to office. In Advisory Opinion 1987-2, the Commission dealt with
the question of whether a Committee could purchase an automobile
for a member of Congress for travel to and from re-election
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matter.

Based upon the foregoing, the Office of General Counsel

concludes that the Respondents in this matter have not violated

2 U.S.C. S 439a. Therefore, it is this Office's recommendation

that the Commission find no reason to believe that the

Respondents have violated 2 U.S.C. S 439a in this matter.

III. RECOMMENDATIONS

1. Find no reason to believe that Mike Pence, The People
for Mike Pence and Michael W. Redford, as treasurer; Rick Hawks,
Rick Hawks for Congress Committee, Inc. and Larry Stoppenhagen,
as treasurer; Kenneth Bell, Ken Bell for Congress Committee and
Mark Poovey, as treasurer; Ted Blanton, Blanton for Congress and
Pete Teague, as treasurer, violated 2 U.S.C. S 439a.

2. Close the file in this matter.

3. Approve the appropriate letters.

Lawrence M. Noble

General Counsel

CD

"7 ' 'BY : ...
Date Lois G.,'Lerner

Associate General Counsel

Attachments
1. Complaint
2 Response from RFC
3. Response from PMP
4. Response from Ken Bell
5. Affidavit from Ken Bell
6. Response from RHCC

(Footnote 2 continued from previous page)
related events and for events related to his elected office. None
of the above-mentioned situations are applicable in this matter.
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FEDERAL ELECTION COMMISSION
WAS., CTO)% DC '0,4hi

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

LAWRENCE M. NOBLE
GENERAL COUNSEL

MARJORIE W. EMMONS/DELORES HARRIS
COMMISSION SECRETARY

OCTOBER 31, 1990

MUR 3107 - FIRST GENERAL COUNSEL'S REPORT
DATED OCTOBER 25, 1990.

The above-captioned document was circulated to the

Commission on Friday, October 26, 1990 at 12:00 D.m.

Objection(s) have been received from the Commissioner(s)

as indicated by the name(s) checked below:

Commissioner Aikens

Commissioner Elliott

Commissicner Josefiak

Commissioner McDonald

Commissioner McGarry

Commissioner Thomas

xxx

xxx

This matter will be placed on tthe meeting agenda

for TuEuSAY, NOVEMBER 14, 1990

Please notify us who will represent your Division before the

Commission on this matter.



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 3107
Mike Pence;
The People for Mike Pence and Michael W.)

Redford, as treasurer;
Rick Hawks;
Rick Hawks for Congress Committee, Inc.

and Larry Stoppenhagen, as treasurer;
Kenneth Bell;
Ken Bell for Congress Committee and

Mark N. Poovey, as treasurer;
Ted Blanton;
Blanton for Congress and Pete Teague,

X-)as treasurer.

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session on

November 27, 1990, do hereby certify that the Commission
(D

took the following actions in MUR 3107:

1. Failed in a vote of 3-3 to pass a motion
• to:

a) Find reason to believe that Mike
Pence, The People for Mike Pence
and Michael W. Redford, as
treasurer; Rick Hawks, Rick Hawks
for Congress Committee, Inc. and
Larry Stoppenhagen, as treasurer;
Kenneth Bell, Ken Bell for Congress
Committee and Mark Poovey, as
treasurer; Ted Blanton, Blanton
for Congress and Pete Teague, as
treasurer, violated 2 U.S.C. 5 439a.

(continued)

I I



Federal Election Commission Page 2
Certification for MUR 3107
November 27, 1990

b) Direct the Office of General
Counsel to prepare appropriate
Factual and Legal Analyses and
circulate them for Commission
approval.

Commissioners McDonald, McGarry, and
Thomas voted affirmatively for the
motion; Commissioners Aikens, Elliott,
and Josefiak dissented.

2. Failed in a vote of 3-3 to pass a
motion to find reason to believe that
Mike Pence, The People for Mike Pence
and Michael W. Redford, as treasurer;
Rich Hawks, Rick Hawks for Congress
Committee, Inc. and Larry Stoppenhagen,
as treastrer; Kenneth Bell, Ken Bell for
Congress Committee and Mark Poovey, as
treasurer; Ted Blanton, Blanton for
Congress and Pete Teague, as treasurer,
violated 2 U.S.C. S 439a with respect to
expenses incurred prior to announcement
of candidacy, but paid for by campaign
funds.

Commissioners McDonald, McGarry, and
Thomas voted affirmatively for the
motion; Commissioners Aikens, Elliott,
and Josefiak dissented.

(continued)
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Certification for MUR 3107

November 27, 1990

3. Decided by a vote of 6-0 that the concept

of personal use of campaign funds be

referred to the Office of General Counsel

for proposed rulemaking, directing the

Office of General Counsel to research

the relevant history with respect to this

matter and submit recommendations for

Commission consideration.

Commissioners Aikens, Elliott, Josefiak,

McDonald, McGarry, and Thomas voted

00 affirmatively for the decision.

4. Failed in a vote of 3-3 to pass a motion to:

a) Find reason to believe that Mike Pence,

The People for Mike Pence and Michael

W. Redford, as treasurer; Rick Hawks,

Rick Hawks for Congress Committee, Inc.

(D and Larry Stoppenhagen, as treasurer;

Kenneth Bell, Ken Bell for Congress

Committee and Mark Poovey, as treasurer;

Ted Blanton, Blanton for Congress and

)Pete Teague, as treasurer, violated

2 U.S.C. S 439a, but take no further

action.

b) Close the file in this matter.

c) Direct the Office of General Counsel

to send appropriate letters.

Commissioners McDonald, McGarry, and Thomas

voted affirmatively for the motion;

Commissioners Aikens, Elliott, and Josefiak

dissented.

(continued)
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Federal Election Commission Page 4
Certification for MUR 3107
November 27, 1990

5. Decided by a vote of 6-0 to

a) Close the file in MUR 3107.

b) Direct the Office of General
Counsel to send appropriate
letters.

Commissioners Aikens, Elliott, Josefiak,
McDonald, McGarry, and Thomas voted
affirmatively for the decision.

Attest:

Date S Marjorie W. Emmons
Seretary of the Commission

4.
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FEDERAL ELECTION COMMISSION

WI 7(1 WASHIN(. ION D0(2104b;

December 7, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Richard Bates, Executive Director
Democratic Congressional Campaign Committee
430 South Capitol Street
Washington, D.C. 20003

0
RE: MUR 3107

Tr Dear Mr. Bates:

The Federal Election Commission has reviewed the
allegations contained in your complaint dated August 8, 1990.

- On November 27, 1990, the Commission considered your complaint
but was eaually divided on whether to find reason to believe
mike Pence, The People for Mike Pence and Michael W. Redford,
as treasurer; Rick Hawks, Rick Hawks for Congress Committee,

CDInc. and Larry Stopenhagen, as treasurer; Kenneth Bell, Ken

Bell for Conaress Committee and Mark N. Poovey, as treasurer;
Ted Blanton, Blantcn for Congress and Pete Teaque, as treasurer,
violated the Federal Election Campaign Act of 1971, as amended
("the Act.'

Acccrdinll, on '7ovember 27, 1990, the Commission closed
the file in this matter. The Federal Election Campaign Act
allows a complainant to seek judicial review of the Commission's
dismissal of this action. See 2 U.S.C. § 437g(a)(8).

If you have any questions, please contact Lawrence D.

Parrish, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
General Counsel's Report
Certification



FEDERAL ELECTION COMMISSION
VtWASHINION ID( .10461

i 2 December 7, 1990

Jeffrey L. Turner
Van Home, Turner, Stuckey & McCanna
Commercial Club Building
112 South Cedar Street
P.O. Box 523
Auburn, Indiana 46706

RE: MUR 3107
Rick Hawks and Rick Hawks for
Conaress Committee, Inc. and
Larry Stoppenhagen, as treasurer

Dear Mr. Turner:

On August 14, 1990, the Federal Election Commission
notified Rick Hawks and Rick Hawks for Congress Committee, Inc.
and Larry Stoppenhagen, as treasurer, of a complaint alleging
that Rick Hawks and Rick Hawks for Congress Committee, Inc. and
Larry Stoppenhagen, as treasurer, had violated certain sections
of the Federal Election Campaign Act of 1971, as amended ("the
Act").

(D On November 27, 1990, the Commission considered the
complaint but was equally divided on whether to find reason to
believe Rick Hawks and Rick Hawks for Congress Committee, Inc.

( and Larry Stoppenhaaer, as treasurer, violated 2 U.S.C. 5 439a.
Accordingly, the Commission closed its file in this matter.
This matter will become part of the public record within 30
days. Should you wish to submit any materials to appear on the
public record, please do so within ten days of your receipt of
this letter. Please send such materials to the General
Counsel's Office.

If you have any questions, please direct them to
Lawrence D. Parrish, the attorney assigned to this matter, at
(202) 376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. Lerner
Associate General Counsel

Enclosures
General Counsel's Report
Certification



FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20463

WA December 7, 1990

Ken Bell for Congress Committee
Mark N. Poovey, Treasurer
P.O. Box 24894
Winston Salem, N.C. 27104

RE: MUR 3107
Ken Bell for Congress Committee
and Mark N. Poovey, as treasurer

Dear Mr. Bell:

On August 14, 1990, the Federal Election Commission
notified Ken Bell for Congress Committee and Mark N. Poovey, as
treasurer, of a complaint alleging that Ken Bell for Congress
Committee and Mark N. Poovey, as treasurer, had violated certain
sections of the Federal Election Campaign Act of 1971, as
amended ("the Act").

CD
On November 27, 1990, the Commission considered the

complaint but was equally divided on whether to find reason to
believe Ken Bell for Congress Committee and Mark N. Poovey, as
treasurer, violated 2 U.S.C. § 439a. Accordingly, the
Commission closed its file in this matter. This matter will
beccme part of the public record within 30 days. Should you

-', wish to submit any materials to appear on the public record,
please do so within ten days of your receipt of this letter.
Please send such materials to the General Counsel's Office.

If you have any questions, please direct them to
Lawrence D. Parrish, the attorney assigned to this matter, at
(202) 376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. er
Associate General Counsel

Enclosures
General Counsel's Report
Certification



FEDERAL ELECTION COMMISSION
WASHINGION l)C 2U463

December 7, 1990

Kenneth Bell
4204 Redwing Circle
Winston Salem, N.C. 27106

RE: MUR 3107

Kenneth Bell

Dear Mr. Bell:

On August 14, 1990, the Federal Election Commission
notified you of a complaint alleging that you had violated
certain sections of the Federal Election Campaign Act of 1971,
as amended ("the Act").

On November 27, 1990, the Commission considered the
complaint but was equally divided on whether to find reason to

-believe you violated 2 U.S.C. § 439a. Accordingly, the
Commission closed its file in this matter. This matter will
become part of the public record within 30 days. Should you
wish to submit any materials to appear on the public record,
please do so within ten days of your receipt of this letter.
Please send such materials to the General Counsel's Office.

If you have any questions, please direct them to
Lawrence D. Parrish, the attorney assigned to this matter, at
(202) 376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. L rner
Associate General Counsel

Enclosures
General Counsel's Report
Certification



FEDERAL ELECTION COMMISSION
WSHINCTON. 0C 20463

WA December 7, 1990

Blanton for Congress
Pete Teague, Treasurer
114 1/2 West Innes Street
Salisbury, N.C. 28145

RE: I'UR 3107
Blanton for Congress and
Pete Teague, as treasurer

Dear Mr. Teague:

on August 14, 1990, the Federal Election Commission
notified Blanton for Congress and Pete Teague, as treasurer, of
a complaint alleging that Blanton for Congress and Pete Teague,

-- as treasurer, had violated certain sections of the Federal
Election Campaign Act of 1971, as amended ("the Act").

On November 27, 1990, the Commission considered the
o complaint but was equally divided on whether to find reason to

believe Blanton for Congress and Pete Teague, as treasurer,
violated 2 U.S.C. 5 439a. Accordingly, the Commission closed
its file in this matter. This matter will become part of the
public record within 30 days. Should you wish to submit any
materials to appear on the public record, please do so within
ten days of your receipt of this letter. Please send such
materials to the General Counsel's office.

If you have any questions, please direct them to
Lawrence D. Parrish, the attorney assigned to this matter, at
(202) 376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G Lerner
Associ te General Counsel

Enclosures
General Counsel's Report
Certification



FEDERAL ELECTION COMMISSION
WASHINGTON. 0 C -1046)

December 7, 19.90

Ted Blanton
320 W. Thomas Street
Salisbury, N.C. 28144

RE: MUR 3107

Ted Blanton

-0) Dear Mr. Blanton:

On August 14, 1990, the Federal Election Commission
notified you of a complaint alleging that you had violated
certain sections of the Federal Election Campaign Act of 1971,
as amended ("the Act").

On November 27, 1990, the Commission considered the
complaint but was equally divided on whether to find reason to
believe you violated 2 U.S.C. § 439a. Accordingly, the
Commission closed its file in this matter. This matter will

0D become part of the public record -within 30 days. Should you
wish to submit any materials to appear on the public record,
please do so within ten days of your receipt of this letter.
Please send such materials to the General Counsel's Office.

If you have any questions, please direct them to
Lawrence D. Parrish, the attorney assigned to this matter, at
(202) 376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G. Lre
Associate General Counsel

Enclosures
General Counsel's Report
Certification



FEDERAL FLECTION COMMISSION
WASHIN(,ION 1) (20461

December 7, 1990

Jack L. Bailey
Jack L. Bailey & Associates
Library Park office Complex
633 Library Park Office Complex
Post office Box 159
Greenwood, Indiana 46142-0159

RE: MUR 3107
Mike Pence and The People for
Mike Pence and Michael W.
Redford, as treasurer

Dear Mr. Bailey:

On August 14, 1990, the Federal Election Commission
notified Mike Pence and The People for Mike Pence and Michael W.

- Redford, as treasurer, of a complaint alleging that Mike Pence
and The People for Mike Pence and Michael W. Redford, as
treasurer, had violated certain sections of the Federal Election

0 Campaign Act of 1971, as amended ( "the Act") .

On November 27, 1990, the Commission considered the
complaint but was equally divided on whether to find reason to
believe Mike Pence and T"he People for Mike Pence and Michael w.
Redford, as treasurer violated 2 U.S.C. § 439a. Accordingly,
the Commission closed its file in this matter. This matter will
become part of the public record within 30 days. Should you
wish to submit any materials to appear on the public record,
please do so within ten days of your receipt of this letter.
Please send such materials to the General Counsel's Office.

if you have any questions, please direct them to
Lawrence D). Parrish, the attorney assigned to this matter, at
(1202) 376-8200.

Sincerely,

Lawrence M. Noble

General Counsel

BY: Lois G Lerner
Associate General Counsel

Enclosures
General Counsel's Report
Certi ficat ion
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WASHINGTON, D.C. 20463

OFFICE OF THE CHAIRMAN

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Mike Pence; The People for
Mike Pence and Michael Redford,
as treasurer;

Rick Hawks; Rick Hawks for
Congress Committee and Larry
Stoppenhagen, as treasurer;

Kenneth Bell; Ken Bell for
Congress Committee and Mark
N. Poovey, as treasurer;

Ted Blanton; Blanton for
Congress and Pete Teague, as
treasurer.

NkC)
MUR 3107

STATEMENT OF REASONS

Chairman Lee Ann Elliott
Commissioner Joan D. Aikens

On November 27, 1990 we approved the General

Counsel's recommendations to find no reason to believe the

above respondents violated 2 U.S.C. S439a and voted to

close the file in this matter. Our votes in this matter

were consistent with over 14 years of advisory precedent

concerning how campaign committees may spend campaign

funds.



This case involved a complaint by the Democratic

Congressional Campaign Committee against four Republican

candidates alleging they had violated the "personal use

restriction" at 2 u.S.C. 5439a. The complaint alleged

these candidates were making a "mockery" of the campaign

laws and recommended they be audited and forced to make

full restitution of misspent funds.

Contrary to the complainant's assertions, it is well

settled that campaign committees "have wide discretion

under the Act as to how campaign funds may be spent."

See, e.g. AO 1980-29. As part of that discretion, the

Commission has held "that so far as the Act is concerned

(a candidate's) personal living expenses during the course

of a campaign may be defrayed from campaign funds." AO

1980-49. See also AO 1982-64; AO 1978-5; AO 1976-53;

AO 1976-17. This well-settled question was precisely the

issue presented in this case and was easily answered by

applying Commission precedent.1

1. Two additional points were raised during the
Commission's discussion of this case. First, there was
a suggestion that we go beyond the complaint and find
"treason to believe" on hypothetical pre-candidacy
expenditures not alleged in this case. If the
enforcement threshold of reason to believe means
anything, it is that we must have some evidence or some
reason to think a violation has occurred. See DSCC v.
FEC, No. 90-1504 slip op. at 8-9 (D.D.C. Aug. 27, 1990).
These respondents completely refuted the complaint, and
we had absolutely no reason to believe other facts
existed that were not complained about or should have
been anticipatorily refuted. Id.

Second, there was a suggestion that the
Commission's failure to cite AO 1976-53 in AO 1980-49
was a deliberate attempt to narrow the application of
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To reverse these Advisory Opinions in the context of

an enforcement matter would be contrary to the precedent

of this Commission and would arbitrarily inflict

punishment on candidates whose behavior was taken in good

faith reliance on years of Commission decisions. To

capriciously single out these candidates for different

treatment would be a cavalier use of our authority,

contrary to years of our precedent and grossly unfair.

Although this was a settled question, we supported

Commissioner Josefiak's motion to refer the scope of

2 U.S.C. 5439a to the Office of General Counsel for

recommendations on whether to initiate a rulemaking

proceeding. It is only in the context of a rulemaking

that we can fully and fairly debate the boundaries of this

law. Until then, we properly answered this complaint by

following the General Counsel's recommendation to enforce

the rule of law as enunciated in our Advisory Opinions.

Joan D. Aikens Lee Ann Elliott

December 17, 1990

(Footnote 1 continued from previous page)
S439a. Far from that, AO 1976-53 definitively covers
today's case, and just because it was not cited in AO
1980-49 does not mean it was overruled or is not good
law. Further, AO 1980-49 went on to say "that the 1979
Amendments to the Act, specifically the provisions of
S439a, do not affect th result reached in Advisory
Opinion 1978-5."
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In the Matter of

Mike Pence

The People for Mike Pence and
Michael W. Redford, as treasurer

Rick Hawks

Rick Hawks for Congress Committee, Inc.

and Larry Stoppenhagen, as treasurer

Kenneth Bell

Ken Bell for Congress Committee and
Mark N. Poovey, as treasurer

Ted Blanton

Blanton for Congress Committee and
Pete Teague, as treasurer

CD

CD

MUR 3107

STATEMENT OF REASONS
COMMISSIONER DANNY L. MCDONALD
COMMISSIONER SCOTT E. THOMAS

In Matter Under Review ("MUR") 3107, the General Counsel's

Report purported to rely on several Commission advisory opinions

to allow respondents to spend campaign funds for, inter alia,

payments on candidates' home mortgages, car loan obligations,

parking tickets and even golf green fees without any showing in

the record that the payments were made for campaign purposes. we

believe that the reliance of the General Counsel's

Report on those advisory opinions is fundamentally misplaced and

that, in reaching such a result, the General Counsel's Report has



departed sharply from the express holding of an entire line of

relevant advisory opinions. in our opinion, the plain language

of the statute and prior Commission decisions indicate that there

was reason to believe that the respondents in this matter

violated 2 U.S.C. S439a by converting campaign funds to the

candidates' personal use.

on August 9, 1990, the Democratic Congressional Campaign

committee filed a complaint with the Federal Election Commission

against four congressional candidates and their principal

campaign committees. The complaint alleged that the respondents

had "violated the FECA by using campaign funds for personal

purposes in violation of 2 U.S.C. 5439a." Complaint at 1. The

complaint pointed out instances where each of the four campaign
C)

committees had made disbursements which appeared to be for the

candidates' personal, and-not campaign-related, expenses.

More specifically, the complaint stated that over the first

six months of 1990, Ted Blanton used approximately $12,000 in

committee campaign funds to pay for personal living expenses.

The complaint alleged that these included payments for the

candidate's home mortgage, utility bill, and babysitting
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expenses. Reports filed with the Commission include the

following disbursements made by the Blanton Committee in 1990: 1

PAYEE

Ted Blanton

Ted Blanton

Ted Blanton

Ted Blanton

Ted Blanton

Ted Blanton

Ted Blanton

Ted Blanton

PURPOSE OF
DISBURSEMENT

Living Expenses

Living Expenses

Living Expenses

Living Expenses

Living Expenses

Living Expenses

Living Expenses

Living Expenses

DATE

2/17/90

3/20/90

4/25/90

5/25/90

6/22/90

7/25/90

8/23/90

10/8/90

AMOUNT

$2,418.55

$2,138.12

$2,544.59

$2,176.95

$2,384.91

$2,140.22

$2,129.35

$2,245.20

1. A candidate's committee must file reports with the
Commission disclosing the name of each person to whom
expenditures aggregating in excess of $200 are made. In
addition to identifying the payee, the Committee must also
provide the date and the amount of the disbursement as well as
the "purpose of the disbursement." 11 C.F.R. 104.3(b)(4); see
11 C.F.R. 104.3(b)(4)(i)(A) ("As used in 11 C.F.R. 104.3(b-T4),
'purpose' means a brief statement or description of why the
disbursement was made.").
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The complaint also charged that Kenneth Bell had received

"over $2,000 in house payments and close to $600 in payments on a

personal car." Complaint at 2. Reports tiled with the

Commission include the following disbursements made by the Bell

Committee in 1990:

PAYEE

First Union National Bank

First Union National Bank

First Union National Bank

First Union National Bank

Davidson Federal Savings

Davidson Federal Savings

First Union National Bank

Davidson Federal Savings

First Union National Bank

First Union National Bank

PURPOSE OF
DISBURSEMENT

Rental

[Blank]

Car Payment

Car Payment

House Payment

House Payment

Car Payment

Mortgage Payment

Car Payment

Car Payment

DATE

[Blank]
2

[Blank 
3

[Blank]
4

[Blank)
4

[Blank]
4

(Blank]
4

7/2/90

7/13/90

7/30/90

9/1/90

AMOUNT

$279.41

$279.41

$279.41

$279.41

$1,006.99

$1,006.99

$279.41

$1,006.99

$279.41

$279.41

Additionally, the complaint alleged that Rick Hawks had used

his committee campaign funds for such personal expenses as the

candidate's mortgage. The complaint also asserted that "Hawks

has received two $1,000 payments of what one newspaper called

'pocket money.'" Complaint at 2. Reports filed with the

2. From the April Quarterly Report.

3. From the Pre-Primary Report.

4. From the July Quarterly Report.

-4-
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Commission include the following disbursements made by the Hawks

Committee in 1990:

PAYEE PURPOSE OF DISBURSEMENT DATE AMOUNT

Rick Hawks

Rick Hawks

Indiana Michigan
Power

City Utilities

City Utilities

Indiana Michigan
Power

Northern Indiana
Public ervice Cc

Standard Federal

Rick Hawks

Northern Indiana
Public Service Cc

Standard Federal

Rick Hawks

Indiana & Michigan
Electric

City Utilities

City Utilities

Indiana & Michigan
Electric

Northern Indiana
Public Service Co.

Rick Hawks

Standard Federal

Standard Federal

Campaign L

Candidate

Candidate

Candidate

Candidate

Candidate

Candidate
.

Candidate

Candidate

Candidate
.

Candidate

Candidate

Candidate

Candidate

Candidate

Candidate

iving Exp. 3/31/90

Living Exp. 4/30/90

Living Exp. 5/23/90

Living

Living

Living

Exp.

Exp.

Exp.

Living Exp.

Living

Living

Living

Living

Living

Living

Living

Living

Living

Exp.

Exp.

Exp.

Exp.

Exp.

Exp.

Exp.

Exp.

Exp.

Candidate Living Exp.

Candidate

Candidate

Candidate

Living

Living

Living

Exp.

Exp.

Exp.

5/24/90

6/14/90

6/14/90

6/14/90

6/14/90

6/18/90

6/29/90

7/11/90

7/16/90

7/24/90

7/25/90

8/14/90

8/14/90

8/14/90

8/14/90

8/14/90

9/15/90

$1,000.00

$1000.-00

$93.53

$27.24

$54.24

$84.52

$26.43

$597.00

$1,000.00

$9.77

$622.36

$1,000.00

$107.28

$4.06

$32.36

$138.87

$6.52

$1,000.00

$579.00

$597.00
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Northern Indiana Candidate
Public Service Co.

Rick Hawks Candidate

City Utilities Candidate

Indiana & Michigan Candidate
Electric

Standard Federal Candidate

Living Exp.

Living

Living

Living

Exp.

Exp.

Exp.

10/6/90

10/6/90

10/9/90

10/9/90'

Living Exp. 10/15/90

$25.81

$1,000.00

$51.75

$114.66

$579.00

Finally, the complaint alleged that "Mike Pence has been

charging his campaign almost $1,000 per month to cover his home

mortgage, and $222 per month to cover his wife's car payment."

Complaint at 2. In addition, the complaint stated that the

candidate had used the campaign committee to pay for the cost of

his groceries, parking tickets, golf greers fees, and had even

paid a VISA credit card bill of nearly $1,500. Reports filed

with the Commission include the following disbursements made by

the Pence Committee in 1990:

-6-
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PAYEE PUE

Traffic Violations
Bureau

Fleet Mortgage

Indiana National Bank

VISA - Indiana
National Bank

VISA

Fleet Mortgage

Indiana National

Fleet Mortgage

Indiana National

VISA

Fleet Mortgage

Indiana National

Fleet Mortgage

VISA

Indiana National

VISA

Fleet Mortgage

Indiana National

Fleet Mortgage

Indiana National
Bank

VISA

Hanover College

Bank

Bank

Bank

Bank

Bank

RPOSE OF DISBURSEMENT

Parking ticket

Mortgage

Car Payment

(Blank]

Personal Living

Expense

Mortgage

Car Payment

Mortgage

Car Payment

Personal Living
Expenses

Mortgage

Car Payment

Mortgage

(Blank]

Auto

(Blank)

Mortgage

Auto Payment

Mortgage

Auto

Personal Living

Expenses

Golf Outing

DATE

1/2/90

1/2/90

1/2/90

1/2/90

AMOUNT

$12.50

$992.00

$222.18

$585.82

2/1/90 $791.38

2/1/90

2/1/90

3/1/90

3/1/90

3/1/90

4/2/90

4/2/90

5/1/90

5/1/90

5/1/90

6/1/90

6/1/90

6/1/90

7/3/90

7/3/90

$992.00

$222.18

$992.00

$222.18

$688.00

$992.00

$222.18

$992.00

$688.60

$222.18

$883.85

$992.00

$222.18

$986.00

$222.18

7/3/90 $694.00

7/6/90 $30.00
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On November 14 and 27, 1990, the Commission considered the
General Counsel's Report which recommended that the Commission
find no reason to believe that the respondents had violated
2 u.s.c. 5439a. A motion to approve the General Counsel's
recommendation failed. Three Commissioners supported the General
Counsel's recommendation and three Commissioners opposed the
recommendation. A motion to find reason to believe that
respondents violated 2 U.S.C., 5439a also failed by a split vote
of three to three. A motion to find reason to believe that
respondents violated 2 U.S.C. 5439a with respect to expenses
incurred prior to the announcement of candidacy but paid for by
campaign funds also failed on a three to three vote. Finally, a
motion to find reason to believe but take no further action
failed by a vote of three to three.

CD

As always, the analysis in every case involving the
construction of a statute "must begin with the language of the
statute itself." Bread Political Action Committee v. Federal
Election Commission, 455 U.S. 577, 580 (1982). Section 4 39a,
enacted as part of the Federal Election Campaign Act Amendments
of 1979, 93 Stat. 1339, sets out the personal use prohibition in
broad terms. In pertinent part, the provision states that no
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campaign contributions "may be converted by Aa person to any

personal use." 2 U.S.C. §439a (emphasis added). 5

on its face, the language of section 439a covers the

committee and candidate activity at issue in this MUR.

Respondents have used campaign contributions to pay for such

personal items as the mortgages on their homes, the bank loans on

their cars, the electric and heating bills for their homes, a

parking ticket and even golf greens fees. There is no indication

that these payments were made in connection with any specific

campaign activity. we believe that payments for these personal

financial obligations -- most of which apparently existed well

before the individual became a candidate and, in all likelihood,

will continue well after the individual has terminated candidate

5. The entire text of 2 u.S.C. 5439a provides:

Amounts received by a candidate as contributions
that are in excess of any amount necessary to defray
his expenditures, and any other amounts contributed to
an individual for the purpose of supporting his or her
activities as a holder of Federal office, may be used
by such candidate or individual, as the case may be, to
defray any ordinary and necessary expenses incurred in
connection with his or her duties as a holder of
Federal office, may be contributed to any organization
described in section 170(c) of title 26, or may be used
for any other lawful purpose, including transfers
without limitation to any national, State, or local
committee of any political party; except that, with
respect to any individual who is not a Senator or
Representative in, or Delegate or Resident Commissioner
to, the Congress on January 8, 1980, no such amounts
9ma be converted by any person to any peroaT use,Et er than to d e ray any ordinary anV necessary
expenses incurred in connection with his or her duties
as a holder of Federal office.

(emphasis added).
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status -- fall within the personal use prohibition of S439.

Congress, choice of the expansive language "any personal use"

plainly requires this construction. (emphasis added).

Perhaps the most troubling aspect of this case concerns

those committees that have made checks out to candidates for the

uncertain purpose of financing "candidate living expenses" or

"living expenses." The record indicates that the Blanton

Committee made payments of over $17,000 to Ted Blanton for

"living expenses," while the Hawks Committee made six payments of

$1,000 to Rick Hawks for "candidate living expenses." There is

no indication that the monies were spent on any specific campaign

activity. In fact, from the reports filed with the Commission,

we have no idea as to how or when or for what or by whom these

0 monies were eventually spent. In our opinion, putting campaign

contributions directly into the candidate's pocket in this

manner, with no meaningful disclosure of how the money was spent,

suggests a pattern of converting political contributions to

personal use in contravention of congressional intent.

our conclusion is consistent with a long line of Commission

advisory opinions construing the applicability of S439a. As a

general proposition, these opinions recognize that "[u~nder the

Act and regulations, a candidate and the candidate's campaign

committee have wide discretion in making expenditures to

influence the candidate's election." Advisory Opinion 1988-13, 1

Fed. Elec. Camp. Fin. Guide (CCH) 15921; see also 2 U.S.C.

-10-
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5431(9); Advisory opinions 1987-2, 1987-1, 1985-42, 1981-2 and

1980-138 reported respectively at Fed. Elec. Camp. Fin. Guide

(CCH) 11 5883, 5882, 5841, 5591, and 5581. This broad discretion

in making expenditures is not without limit, however, for these

opinions explicitly recognize the continuing force and effect of

the personal use prohibition of 5439a. For example, a campaign

committee may have wide latitude in making campaign expenditures

for the rental of apartment space and automobiles but only so

long as the expenditures are for some bona-fide campaign function

_ or activity and not for the personal benefit of any person.

Beginning with Advisory Opinion 1980-138, considered less

-than a year after 5439a was enacted, the Commission has

distinguished those living expenses which are legitimate campaign
C)

expenditures from those which are not "for campaign purposes" or

"incidental to election to federal office." In deciding what is

a "campaign purpose," the Commission has not been satisfied by

the simple assertion that a candidate has used an apartment or a

car. Rather, the Commission has looked to whether there is some

legitimate campaign activity attached to the candidate's use of

the apartment (storage for campaign material or lodging of

campaign staff) or the automobile (candidate transportation to

and from campaign events). Absent a showing of some related

campaign activity, the Commission has found that committee

disbursements made for the candidate's personal living expenses

are subject to the 5439a prohibitions.

-11-



In Advisory opinion 1980-138, the Commission concluded that

a principal campaign committee could pay for the moving expenses

of a newly-elected Senator but not the personal living expenses

of the Senator and his family. The Commission stated that:

With respect to the payment of living expenses
of the Senator-elect and his family (during
the period between November 5, 1980 and the
date he is sworn in as a United States
Senator), those expenses would exist whether
(the Senator] was elected to Federal office or
not, and accordingly are not 'incidental' to
his election to Federal office. Payment fro
excess campaig n funds for these living

-~ expenses would therefore be a 'personal use'of
such funds prohibited by the Act since the the
Senator-elect was not a member of Congress on
January 8, 1980.

(emphasis added). See also Advisory Opinion 1981-2, 1 Fed. Elec.

Camp. Fin. Guide (CCH) 15591 ("[Elxpenses which would exist

O regardless of an individual's election to federal office are not

'incidental' and may not be paid from campaign funds.").

Under the rationale of Advisory opinion 1980-138, we think

that the respondents in MUR 3107 are prohibited from using

campaign funds to pay for such living expenses as their home

mortgages, car payments, and utility bills. Clearly, "those

expenses would exist" whether the candidate was running for

public office or not and accordingly are not "incidental" to the

candidate's election to federal office. Advisory Opinion

1980-138 and Advisory Opinion 1981-2. we see no reason why the

conclusion reached by the Commission ten years ago in Advisory

Opinion 1980-138 is not just as applicable today in MUR 3107:

-12-



"Payment from excess campaign funds for these living expenses

would therefore be a 'personal use' of such funds prohibited by

the Act." Id.

Similarly, in Advisory opinion 1985-42, the commission drew

a distinction between those committee expenditures which would be

"for campaign purposes" and those committee disbursements which

would be for a prohibited "personal use." In that opinion, the

Commission considered a request by a candidate who proposed to

lease an apartment in Washington, D.C. for his "personal use."

The candidate asked if campaign funds could be used to pay for a

portion of the lease since the apartment would be frequently used

by campaign staff.

o- In Advisory Opinion 1985-42, the Commission held that "Etlo

qq- the extent the use of the apartment by your campaign staff is to

accomodate them on their visits to Washington for campaign

purposes ....an allocable portion of the lease may be paid by your

campaign committee and treated for purposes of the Act as an

expenditure to influence your nomination or election." (emphasis

added). The Commission warned, however, that if "the use of the

apartment is provided to your campaign staff in connection with

visits to Washington that are not for the purpose of conducting

campaign activities, the payments made by your committee would

appear to represent a use of excess campaign funds for a personal

purpose. See 2 U.S.C. 5439." (emphasis added)-.
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The Commission clearly indicated in Advisory Opinion 1985-42

that the use of an apartment or house by a candidate as a

residence is insufficient by itself to convert the rent or

mortgage payments for that residence into a campaign operating

expenditure. indeed, it was only when the campaign staff had

used the apartment for "campaign purposes" that rental payments

for the candidate's personal use of the residence could be

considered a campaign operating expenditure. By contrast, in MUR

3107, there is no evidence that the candidates' residences, for

which respondents made home mortgage payments, were used for any

-0 campaign purposes whatsoever. Rather, it appears that the

NZ~r residences were utilized solely for the candidates' personal use
-- Just as their homes had been used before the individual had

become a federal candidate.

0
Similarly, in Advisory Opinion 1988-13, the Commission

reviewed a request made by a candidate who sought to rent part of

a duplex, which he both owned and used, to his campaign. Under

the rental agreement, the campaign committee would pay 40% of the

rent for use of the duplex for file storage, computer operations,

telephone and work space, and the candidate would continue to pay

60% of the rent (In the past, the candidate had another tenant

with whom he had shared rent). Citing with approval Advisory

opinion 1985-42, the Commission allowed the committee to pay its

share of the apartment rent but warned again that "[i]f such

rental payments by a candidate's campaign committee represent

more than the usual and normal charge- for the use of the

-14-



facilities in question, the amount in excess of the usual and

normal charge would be subject to the personal use ban of

2 U.S.C. 5439a." (emphasis added).

In Advisory Opinion 1987-2, the Commission again drew the

distinction between expenditures "for campaign purposes" and

those committee expenses "of a personal nature." In that

opinion, the Commission concluded that a campaign committee could

purchase an automobile to be used by the candidate for travel to

and from campaign events and events related to the candidate's

"official duties and responsibilities as a Member of the House of

Representatives." See 2 U.S.C. 5439a. Because the Commission was

not provided with the specific events for which the automobile

was to be used, the Commission warned once again that '[iif the

(7~) events in question and the related travel expenses do not qualify

under 2 U.S.C. 5439a and Commission regulations, and are not

otherwise expenditures for campaign-related travel, they would

presumably be expenses of a personal nature." (emphasis added).

The Commission advised that "[tihe payment of the purchase price

should be reported as a campaign expenditure assuming the

[candidate's) committee determines that the principal use of the

vehicle will be for campaign purposes." (emphasis added).

in Advisory Opinion 1987-1, the Commission concluded that

the payment of campaign funds by a principal campaign committee

to a candidate for lost wages would constitute a conversion of

campaign funds to personal use in violation of 5439a. Once
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again, the question of whether committee payments to a candidate

would constitute a violation of S439a turned on whether the

payments were directly related to some campaign function or

activity. The Commission stated that S439a "prohibits the use of

excess campaign funds by a candidate or former candidate to

confer a direct or indirect financial benefit on such individual

except in those situations where the financial benefit is in

consideration of valuable services performed for the campaign."

(emphasis added). In Advisory Opinion 1987-1, the Commission

4~) could find no evidence that the proposed payments to the

candidate were "in consideration of valuable services" performed
by the candidate, particularly since there was no "preexisting

contract, debt or obligation that could properly be assumed by

the Committee." Id.

For ten years the Commission has carefully drawn a

distinction between those candidate committee expenditures made

for "campaign purposes" and those disbursements made for

personal use." These opinions illustrate that the mere use of

an apartment or a car by a candidate does not suddenly transform

a rental payment for an apartment or a car loan payment into a

legitimate campaign expenditure. Each opinion has required that

in order for a campaign committee to pay for a candidate's

personal living expenses, e.g., apartment rent or car payments,

there must be a related campaign function or activity --

something beyond the simple use of the residence or the car by

the candidate. The respondents in this matter have failed to
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provide any evidence that the contested committee disbursements

were made "for campaign purposes." Absent that evidence and in

light of the plain language of 5439a and the long line of

advisory opinions interpreting that language, we conclude that

there is reason to believe that the contested committee

disbursements were made for the personal use of the respondent

candidates in violation of 2 U.S.C. 5439a.

III.

A.

Despite this body of precedent and the clear language of

5439a, the General Counsel's Report contends that the

disbursements at issue in this matter fall outside of the

o personal use prohibition. The General Counsel's Report concluded

that:

The circumstances in this matter fall squarely
within those addressed in previous Advisory
opinions (1980-49, 1980-29, 1978-5, 1978-2,
1977-1, 1976-64, etc ... ) and are controlled by
the Commission's interpretation of 2 u.s.c.
$439a 3ade in those opinions. Therefore we
recommend no reason to believe in this matter.

General Counsel's Report at 9-10 (footnote omitted). None of the

advisory opinions relied upon by the General Counsel's Report

controls the outcome of this matter. Four of the six advisory

opinions cited as principal authority for the General Counsel's

interpretation of 5439a were decided before 5439 was even enacted

into law as part of the 1979 Amendments to the Act. With respect
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to the other two Advisory opinions, we think the General

Counsel's Report reads far too much into the conclusions reached

by the Commission in those opinions.

The General Counsel's Report relies principally on

Advisory Opinion 1980-49, 1 Fed. Elec. Camp. Guide (CCH) 15492.

In that opinion, the Commission stated:

The Commission concludes that the 1979
Amendments to the Act, specifically the
provisions of S439a, do not affect the result
reached in Advisory opinion 1978-5. The
Commission has stated in several advisory
opinions that candidates and their respective
principal campaign committees have wide
discretion under the Act as to how campaign
funds may be spent. The Commission thus
concludes that so far as the Act is concerned
your personal living expenses during the
course of a campaign may be defrayed from your

CD campaign funds.

qT (emphasis added). Left unstated in both the text of the advisory

77) opinion and the actual advisory opinion request is the definition

of "personal living expenses." Does the phrase include mortgage

and car payments or, consistent with the line of advisory

opinions discussed supra, does the phrase include only those

living expenses which are for a specific campaign purpose?

In order to determine the precise significance of these

words, we must trace this language back to its beginnings.

Advisory Opinion 1980-49 cites as its chief authority Advisory

Opinion 1978-5, 1 Fed. Elec. Camp. Fin. Guide (CCH) 15299.

Unfortunately, Advisory Opinion 1978-5 also sheds no light on the
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definition of "personal living expenses." In that opinion, the

Commission simply stated that "payments for [the candidate'sJ

personal living expenses would be permissible expenditures under

the Act." (emphasis added). In so finding, the Commission

specifically relied on Advisory Opinion 1976-17, 1 Fed. Elec.

Camp. Fin. Guide" (CCH) 15201, for the proposition that "campaign

funds of a vice presidential candidate could be spent to defray

living expenses incurred while she was engaged in campaign

activity." (emphasis added). Since there is no further

explanation or indication in either the text of Advisory Opinion

1978-5 or the advisory opinion request as to what is meant by

"personal living expenses, we must turn to Advisory Opinion

1976-17.

(D In Advisory Opinion 1976-17, the Socialist Labor Party

("SLP") asked, inter alia, whether the principal campaign

committee of its vice-presidential candidate could reimburse the

candidate for subsistence expenses incurred as a SLP field

worker. Prior to her nomination, the candidate was employed as a

field worker by the national office of the SLP, and engaged in

party-building and political education activities on behalf of

the SLP in the New England states. For this she received "a

daily wage plus reimbursement of travel expenses." Since her

nomination, the candidate had continued her field work on behalf

of the SLP. The Commission held in Advisory Opinion 1976-17 that

the candidate's principal campaign committee could "reimburse her

for subsistence expenses incurred as a SLP field worker."
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(emphasis added). The Commission reasoned:

Generally, a candidate has discretion to
determine what expenditures should be made
during his or her campaign, and therefore any
disbursements made and reported by the
campaign committee as expenditures will be
deemed to be for the purpose of influencing
the candidate's election. Thus, ayments from
campaign funds to [the candidate] for living
expenses, incurred while engaged in either
campaign activities or party-building
activity, would be permissible expenditures
and subject to disclosure under 2 U.S.C. 5434.

0O1 (emphasis added).

It seems clear to us that Advisory Opinion 1976-17 stands

only for the simple proposition that a campaign committee may pay

for a candidate's "living expenses" on the road so long as they

0D are "incurred while engaged in either campaign activities or

party-building activity." There is no indication that the

Commission intended to allow campaign funds to be used for living

expenses not related to any campaign function or activity such as

regular mortgage and car payments. Indeed, the principal

campaign committee in Advisory Opinion 1976-17 only sought to pay

for "subsistence expenses" such as travel reimbursement incurred

by the candidate on the road as an Socialist Labor Party field

worker.

The General Counsel's Report in MUR 3107 concluded that a

principal campaign committee may pay for the personal living

expenses of a candidate. The General Counsel's stated rationale
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rests principally on Advisory Opinion 1980-49 which in turn rests

on Advisory Opinion 1978-5, which in turn rests on Advisory

Opinion 1976-17. See Analysis in General Counsel's Report at

7-10.6 We believe that the General Counsel's Report misconceives

the holdings in these opinions and, as a result, reaches a

conclusion inconsistent with a straightforward reading of 5439a

and its subsequent advisory opinions.

B.

There are four other arguments urging a narrow reading of

S439a which need to be briefly addressed. First, respondent Bell

argues that a principal campaign committee may pay for a

candidate's usual living expenses under Advisory Opinion 1976-53,

0 1 Fed. Elec. Camp. Fin. Guide (CCH) 15203. In that opinion, the

Commission found that committee expenditures for the rental of

campaign office space in the candidate's home as well as payments

for a "candidate's groceries, heat, mortgage, etc.," were

"permissible under the Act." We note, however, that Advisory

Opinion 1976-53 was issued three years before Congress even

6. Aside from Advisory Opinion 1980-49, the only other opinion
issued after the enactment of 5439a and cited in the General
Counsel's Report is Advisory Opinion 1980-29, 1 Fed. Elec. Camp.
Fin. Guide (CCH) 15485. In that opinion, the Commission allowed
a candidate "to use [ I campaign funds to defray the costs of
participating in [a) nominating convention, specifically the
costs of transportation, hotel, and meals." There is no
indication that the Commission sanctioned the use of campaign
funds for the candidate's home mortgage or car payments, for
example, while the candidate was attending the nominating
convention.
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0 0

opinion 1976-53 was issued three years before Congress even

passed S439a. As a result, the opinion has no bearing on whether

similar committee payments would be permissible today under

5439a. 
7

Second, it is suggested that the phrase "excess campaign

funds" limits application of the personal use ban to the

disposition of campaign funds "leftover" after an election. We

reject this weakening construction of 5439 as contrary to

Commission precedent. Section 439a would mean very little if,

during the campaign, a candidate could spend committee funds to

buy, for example, a luxury automobile as a birthday gift for the

candidate's son or daughter clearly with no apparent campaign

purpose in mind. Yet, under the narrow "excess campaign funds"

CD construction, a candidate could buy such an automobile as long as

1q- the purchase was made during the campaign and not after the

campaign. Understandably, the Commission has rejected this

construction and specifically applied 5439a to the expenditure of

campaign funds during a campaign. See, e~_. Advisory Opinion

1985-42 (Expenditure of committee funds during an election year

7. Indeed, we could find only one citation to 1976-53 in the

nearly 800 advisory opinions issued since that opinion was

decided in 1976. In Advisory Opinion 1983-1, 1 Fed. Elec. Camp.

Fin. Guide (CCH) 15706, the Commission cited Advisory opinion
1976-53 for the sole proposition that "a principal campaign
committee may pay rent to a candidate for campaign office space
in the candidate's home." (emphasis added). There is no
suggestion made in AO 1983-1 that a campaign committee could pay
for a candidate's mortgage absent some campaign purpose.
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for an apartment not used by campaign staff "would appear to

represent a use of excess campaign funds for a personal purpose.

See 2 U.S.C. 5439.").

Third, some point to Commission Advisory opinions where the

Commission has found that "funds donated or paid to a candidate

during a campaign that are designated specifically for the

candidate's personal (and family) living expenses would be

subject to the limits and prohibitions of the Act and Commission

regulations." Advisory opinion 1982-64, 1 Fed. Elec. Camp. Fin.

Guide (CCH) 15705, citing Advisory Opinion 1978-40 and 1976-70 at

1 Fed. Elec. Camp. Fin. Guide (CCH) 11 5341 and 5217,

respectively.8 It is argued that if payments for a candidate's

living expenses are considered a contribution, then the payments

0 for those same living expenses by a candidate's campaign

committee should be considered a 'legitimate campaign expenditure.

We think that it is entirely plausible to treat attempts to

indirectly subsidize a ca. idate's campaign as contributions

subject to federal restrictions while at the same time barring

any use of campaign funds to pay for personal expenses not

related to any campaign function or activity. Congress has

chosen to bar some actions even though clearly within the core

8. The Commission provided for this loophole-closing rule
because "receipt of funds for living expenses would free-up other
funds of the candidate for campaign purposes, the candidate would
have more time to spend on the campaign instead of pursuing his
or her usual employment, and the funds would not have been
donated but for the candidacy." Advisory Opinion 1982-64.
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definition of "contribution" or "expenditure" (see 2 U.s.c.

55441b, 441c, 441e, 441f, 441g), so it is hardly troublesome that

Congress would choose to bar actions that would only have the

most tenuous of campaign-related purposes.

Moreover, if all payments for a candidate's usual living

expenses were considered to be campaign expenditures (and thus

could be paid for by the candidate committee), then presumably

all payments for such living expenses -- whether paid for by the

r~) candidate or the committee -- would be considered campaign

expenditures reportable under the Act. See 2 U.S.C. 5434(a)(1).

ICT ("Each treasurer of a political committee shall file reports of

receipts and disbursements...") To our knowledge, the Commission

has never required that a candidate report, for example, the

candidate's home mortgage payments or car loan payments as an

in-kind contribution to the candidate's committee. Yet, that is

D the unavoidable result if one expands the narrow, loophole-

closing approach taken by the Commission and reclassifies all

the usual living expenses of an individual as "campaign-related."

Finally, some have suggested that payments for a candidate's

personal living expenses are campaign-related if the candidate

needed such payments as inducements to become a candidate in the

first place or as compensation for using personal savings to

campaign. on occasion, it is argued, candidates have to quit

jobs in order to spend the time required to campaign for federal

office. This "somebody has to pay the bills" theory fails for
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several reasons. First, the Commission's previous advisory

opinions reject this approach and only recognize as

campaign-related those expenses that pertain to some campaign

function or activity. Second, it would be well-nigh impossible

to distinguish rationally when one candidate has a real need for

use of campaign funds to make the mortgage and car payments and

another candidate doesn't. would we apply a net assets rule or

net monthly income rule? what would be the statutory authority

f or such demarcations? Third, the "somebody must pay the bills"

theory suggests that the Commission should interpret the law so

as to address the personal financial plight of some candidates as

compared with others. That is getting rather far afield from the

-congressional intent behind S439a which was to assume that all

candidates would be barred from using campaign funds for personal

use.

IV.

we believe that the Commission should have investigated the

payments made by the respondent committees for their candidate's

personal living expenses. If the respondents were able to

demonstrate that the payments were made "for campaign purposes,"

our advisory opinions indicate that there would have been no

violation of 5439a. If, on the other hand, the payments were not

made for any specific campaign activity but only the candidate's

personal use, there would have been a vio lation of S439. Since

respondents have failed to provide any evidence that the
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contested committee disbursements were made "for campaign

purposes as interpreted in Commission precedent," we voted to

find reason to believe that they violated 5439a.

Ironically, Congress enacted the personal use prohibition of

5439 largely at the urging of the Federal Election Commission.

The year before passage of S439, the Commission had unanimously

approved a legislative recommendation calling on Congress to

impose "some strict controls on the conversion of political funds

to personal use." 1978 Annual Report at 47.9 A decade later,

the same Commission which sought "strict controls on the

conversion of political funds to personal use" looks the other

o way when it appears that candidates and their committees have

spent contributors' money to pay for home mortgages, car loans,

parking tickets, and- even amorphous "living expense"

disbursements directly to the candidates. we strongly believe

that Congress did not intend to allow this activity when it

enacted 5439a.

9. The "Summary of the (Senate Rules] Committee Working Draft--
(1979] FECA Amendments" specifically cited the Commission's
legislative recommendation as its source when it summarized the
draft language of what eventually became 5439a. See Legislative
History of Federal Election Campaign Act Amendment-sof 1979 (GPO
1983) at 104 and 147.
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Consistent with the language of the statute and the

Commission's prior rulings in this area, we would find reason to

believe that respondents converted campaign contributions to

personal use and violated 2 U.S.C. S439a.

Date

D a//#o
Date

t/ - /

Danny ee McDonald
Commissioner

Scott E. Thomas
Commi ssioner
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
Mike Pence )
The People for Mike Pence and )
Michael W. Redford, as treasurer )

Rick Hawks )
Rick Hawks for Congress Committee, Inc. )
and Larry Stoppenhagen, as treasurer )

Kenneth Bell )
Ken Bell for Congress Committee and )
Mark N. Poovey, as treasurer )

Ted Blanton
Blanton for Congress and )
Pete Teague, as treasurer )

STATEMENT OF REASONS

Vice Chairman John Warren McGarry

MUR 3107

I joined two of my colleagues in voting to find reason to

believe that the respondents in this case violated 2 U.S.C.S439a.

As set forth in great detail by Commissioners Thomas and McDonald,

the respondents in this matter reported making numerous

disbursements that were questionable in light of the "personal

use" prohibition of section 439a. These included entries for car

payments, mortgages, candidate living expenses, and the like.

When such questions are raised, it is up to the candidate to

demonstrate a nexus between the expense and the campaign. In my

judgment, the candidates' responses to the complaint were

generally inadequate. For this reason, I voted to investigate the

questioned disbursements.



Section 439a prohibits a candidate from converting excess

campaign funds to his or her personal use both during and after a

campaign. Once a campaign is over, such personal use questions

should be fairly easy to resolve. During a campaign, however,

personal use questions are intertwined with the general

proposition that a candidate has a wide latitude to spend campaign

funds as he or she sees fit. See Advisory Opinion 1980-49. In

these circumstances, personal use questions can be more difficult

to resolve. Given what many refer to as the "permanent campaign",

the distinction between "during" and "after" tends to exist more

in theory than in fact. Nonetheless, this is the general

framework in which I analyze questions arising under section 439a.

In my opinion, a candidate will in most cases be able to

demonstrate that the types of payments referred to above are

0 indeed related to the campaign. where a question arises, however,

as it has here, the candidate has an obligation to set forth the

nexus explicitly and unambiguously.

DateJn Warren Mc 6rrv--



BEFORE THE FEDERAL ELECTION COMMISSION

Mike Pence; The People for Mike Pence )
and Michael W. Redford, as treasurer )

)
Rick Hawks; Rick Hawks for Congress )

Committee, Inc., and
Larry Stoppenhagen, as treasurer ) MUR 3107

)
Kenneth Bell; Ken Bell for Congress )

Committee and Mark N. Poovey, )
as treasurer )

)
Ted Blanton; Blanton for Congress and )

Pete Teague, as treasurer )

STATEMENT OF REASONS

Commissioner Thomas J. Josefiak

On November 27, 1990, the Federal Election Commission voted to

close the file in this matter, after deadlocking in preceding votes

on motions to find the respondent candidates and their campaigns in

violation of 2 U.S.C. 5439a of the Federal Election Campaign Act.

I joined Commissioners Aikens and Elliott in voting against finding

violations of the Act under the circumstances presented in this case.

I agreed with the conclusion of the FEC's General Counsel that these

facts provided no grounds for finding the respondents in violation

of the Act, based upon the clear and consistent interpretation of

5439a set forth in the Commission's past advisory opinions.

The complaint filed by the Democratic Congressional Campaign

Committee was generally based on newspaper accounts of instances in

which campaign committee funds were used to pay for personal living

expenses of Republican candidates actively seeking election to the

U.S. House of Representatives. The question raised in this case was

not whether candidates for Congress ought to be allowed to spend
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campaign funds for personal expenses, or whether a line could now be

drawn by the Commission that would serve as an appropriatestandard

under the Act for review of expenditures. The question was whether

the Commission had ever drawn that line before to preclude the making

of such expenditures. Any fair reading of the Commission's prior

decisions on this issue makes clear that the Commission has not given

these respondents, or any other candidates, fair warning of supposed

limits upon the scope of "permissible" campaign expenditures under

the Act, but has, in fact, expressly given its approval to the

payment of a candidate's living expenses during a campaign.
C)

1. Commission Precedent

In Advisory Opinion 1978-5, the requestor inquired about "the

use of campaign contributions for ordinary and necessary (personal)

living expenses during a campaign." The Commission concluded that

... payments for your personal living expenses would be permissible
0

expenditures under the Act..."

In Advisory Opinion 1980-49, the requestor specifically asked

whether Congress' enactment of 5439a in the 1979 amendments to the

FECA would affect reliance upon the Commission's decision in Advisory

Opinion 1978-5. The Commission concluded:

[Tlhe 1979 Amendments to the Act, specifically the provisions
of S439a, do not affect the result reached in Advisory Opinion
1978-5. The Commission has stated in several advisory opinions
... that candidates and their respective principal campaign
committees have wide discretion under the Act as to how campaign
funds are spent. The Commission thus concludes that so far as
the Act is concerned your personal living expenses during the
course of a campaign may be defrayed from your campaign funds.
The issue of whether "excess campaign funds" may be used for
the described purpose is not presented by your request and,
therefore is not reached by the Commission.
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The General Counsel's report accompanying his recommendation to

findl'"no reason to believe" in this matter provided a straightforward

review of the Commission's prior decisions, and noted:

In numerous Advisory Opinions, the Commission has consistently
stated that because the Act places no specific restrictions
upon the types of disbursements that may influence a Federal
election, campaigns have wide discretion in deciding how to
spend their funds ... The circumstances in this matter fall
squarely within those addressed in previous Advisory Opinions
(1980-49, 1980-29, 1978-5, 1978-2, 1977-1, 1976-64, etc...)
and are controlled by the Commission's interpretation of
2 U.S.C. S439a made in those opinions ... (footnote:]
There is no indication that the Commission had superseded
their ruling in Advisory Opinion 1980-49...

The Commission's prior decisions on this issue are directly on

point, and the law was properly applied by the General Counsel in

this case. Perhaps it is possible to now superimpose on these cases

a revised interpretion that reconciles their facts and outcomes

-- with a more restrictive legal analysis and a new legal standard.

To now engage in retrospective reinterpretation of Commission
C)

precedent, however, is inappropriate and unfair in the context of

an enforcement action (particularly when utilizing distinctions

- drawn in advisory opinions involving pre-campaign and post-election

use of campaign funds). Respondents in this case could hardly

have anticipated such a change in the Commission's direction.

1. Although the summary headings for the Commission's advisory
opinions published in the Federal Election Campaign Financing
Guide by Commerce Clearing House, Inc. ("CCH"), are not
independent legal authority, it is worth noting that those
seeking guidance would find the legal conclusions of Advisory
Opinions 1978-5 and 1980-49 described as "Campaign funds may
be used to offset a candidate's living expenses" and "Campaign
funds may be used for the living expenses of the candidate,"
respectively.
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2. Section 439a

The Commission's conclusion in Advisory Opinion 1980-49, cited

above, is particularly noteworthy in its determination that the

issue of "excess campaign funds" under S439a was not presented in

answering the question of whether personal living expenses of a

candidate may be paid from campaign funds. I regret that the

Commission has abandoned its earlier acknowledgement that 5439a does

not provide a backdoor method of scrutinizing candidate committee's

expenditures. I have often disagreed with the legal analysis in

advisory opinions that seems to suggest S439a gives the Commission

authority to approve or disapprove of expenditures of Federal

campaigns. See concurring opinions in Advisory Opinions 1988-13,

1986-36 and 1986-12 and a dissenting opinion in Advisory Opinion

- 1986-8. In our concurring opinion to Advisory Opinion 1988-13,

Commissioners Aikens, Elliott and I commented:

Section 439a was not intended as a general qualification upon
the "wide discretion" granted to candidates and campaigns as
to their choices in spending campaign resources to influence
Federal elections. Section 439a was intended to limit the
use of campaign funds for purposes other than campaign
expenditures, essentially outside the context of the campaign,
and enumerates specific uses for "excess" campaign funds that
are permissible ... The more that 5439a is invoked and relied
upon in reviewing ongoing campaign expenditures, the more the
Commission inches toward making value judgments about the
'legitimacy' and 'appropriateness' and, ultimately, the
'legality' of expenditures ... [I]t is highly unlikely that
Congress meant to bestow that type of authority upon the
Commission by including in the Act a provision regarding
"excess" campaign funds.

It remains my view that decisions as to the propriety of campaign

expenditures are the responsibility of candidates and, ultimately,

their contributors. Section 439a does not and was not intended to

interfere with candidates' responsibility for and authority over
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the spending of campaign funds to influence their elections. \ 2

Section 439a was meant to address the disposition of campaign

funds after the election expenses are paid. Trhe reliance upon 5439a

in the circumstances of this and similar cases employs blatantly

circular reasoning: We now decide these campaign expenditures to be

inappropriate to the conduct of your campaign; therefore, these

payments must be considered to have been made from "excess campaign

funds" and are subject to S439a's "personal use" limitation. This

bit of illogic was created as a reverse spin on the Commission's

determination that a campaign was entitled to decide it had "excess

campaign funds" (and to make disbursements pursuant to 5439a's

limitations) anytime during the course of the election campaign.

See, e.g., Advisory opinion 1990-2.

Allowing candidates flexibility to decide during the campaign

they have sufficient campaign funds to permit some to be considered

"lexcess" may be a defensible position. From that reasonable point,

2. Not only has the Commission inappropriately relied upon 5439a
in examining campaign expenditures in recent opinions, it has
consistently ducked any effort to honestly discuss or decide
the propriety of certain expenditures by repeatedly deferring
to the "grandfather clause" of 5439a, by which those who were
members of Congress on January 8, 1980, are permitted to use
fexcess campaign funds" for personal use. The Commission has
thus invoked 5439a's "personal use exemption" as the fallback
anytime one qualifies for it. Conclusions of such opinions
have relied upon the qualified allowance for "personal use"
regardless of whether the expenditures in question may have
been permissible without the exemption, pursuant to other
allowances of 5439a or simply as expenditures within the
discretion of the candidate's campaign. See, e.g., Advisory
opinions 1988-13, 1986-9, 1985-22 and 198-9. Compare
Advisory Opinions 1987-2 and 1981-2. The Commission has also
used S439a's "lawful purpose" allowance as a gratuitous basis
for permitting legitim~ate and already permissible campaign
expenditures. See Advisory Opinion 1986-36 and 1986-8.
Compare Advisory opinion 1981-25.
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however, comes the apparently irresistible step of the Commission

deciding for candidates when expenditures during the campaign must

be considered to have come from "excess" funds because such payments

are viewed as outside the bounds of campaign necessity or generally

inappropriate. Taking that step overturns overwhelming Commission

precedent affording candidates wide discretion in deciding how to

spend campaign funds to further their election to office. As my

views in past advisory opinions make clear, I strongly believe the

Commission must look elsewhere than S439a's limits on use of "excess

campaign funds" for any legitimate legal basis to officiate the

propriety of campaign expenditures. The Act and past Commission

decisions grant campaigns a very strong presumption in favor of

their choices for spending campaign resources; 5439a does not add

- any further burden of proof for candidates to affirmatively justify

a campaign "nexus" for expenditures made during the campaign.

oD 3. Revision of the Commission's Regulations

At the conclusion of the discussion of MUR 3107, I moved to

refer the issue of campaign expenditures for candidate expenses to

the General Counsel's office for analysis and recommendations

regarding potential revisions of our regulations (the motion passed

unanimously). If it is within the Commission's jurisdiction to

judge the propriety or legitimacy of candidates' campaign spending,

then such authority should be found in the Act's definition of

"expenditure for the purpose of influencing any election to Federal

office" at 2 U.S.C. 5431(9)(A), not indirectly through case-by-case

expansion and misapplication of S439a's limits on use of campaign

committee funds outside the context of a political campaign.
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The formal rulemaking process would be the appropriate means for

remedying any deficiency in our law in this area -- not ad hoc

policymaking through retroactive prosecution.

4. Monitoring Campaign Expenditures

Payments from campaign funds for the personal expenses of a

candidate may sometimes seem inappropriate or even "unethical" in a

general, non-legal sense. Such expenditures are not impermissible

under the FECA and the Commission's precedent, however, and are

definitely not prohibited by 5439a's limitation upon personal use of

"excess campaign funds." The payment of a candidate's personal

expenses during the course of a campaign may be a legitimate

political issue, but it is not a legal issue under the FECA. \3

The Federal Election Commission should avoid becoming the

arbiter of responsible campaign expenditures. The Commission must

not place itself in the position of deciding whether a political

campaign has made an inordinately large purchase of bumper stickers

from a printing company owned by the candidate's brother-in-law.

The wisdom and propriety of campaign expenditures is generally

an issue for the voters and contributors to decide. Making that

informed decision possible is a primary function of the FECA's

requirements for periodic reporting and public disclosure of

expenditures by Federal candidates.

3. The payment of candidates' personal living expenses by their
campaigns is not necessarily bad public policy. Challenger
candidates often set aside careers and forgo substantial
salaries to run for office, unlike incumbent officeholders
who draw taxpayer paid salaries throughout the campaign.
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December 18, 1990
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

January 3, 1991

Richard Bates, Executive Director
Democratic Congressional Campaign Committee
430 South Capitol Street
Washington, D.C. 20003

RE: MUR 3107

Dear Mr. Bates:

SBy letter dated December 7, 1990, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed by you against Mike Pence, The People for Mike
Pence and Michael W. Redford, as treasurer; Rick Hawks, Rick

If) Hawks for Congress Committee, Inc. and Larry Stoppenhagen, as
treasurer; Kenneth Bell, Ken Bell for Congress Committee and
Mark Poovey, as treasurer; Ted Blanton, Blanton for Congress and
Pete Teague, as treasurer. Enclosed with that letter was a
General Counsel's Report and a copy of the Commission's
Certification.

Enclosed please find statements of reasons frnm
Commissioners Danny L. McDonald, Scott E. Thomas and John W.
McGarry explaining their vote. These documents will be placed
on the public record as part of the file of MUR 3107.

If you have any questions, please contact Lawrence D.
Parrish, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY:Lois G. erner
Associate General Counsel

Enclosure
Statements of reasons



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

I r January 3, 1991

Jack L. Bailey
Jack L. Bailey & Associates
Library Park Office Complex
633 Library Park Office Complex
Post Office Box 159
Greenwood, Indiana 46142-0159

RE: MUR 3107

Dear Mr. Bailey:

By letter dated December 7, 1990, the Office of the General
tfl Counsel informed you of determinations made with respect to the

complaint filed against you. Enclosed with that letter was a
General Counsel's Report and a copy of the Commission's
Certification.

Enclosed please find statements of reasons from
Commissioners Danny L. McDonald, Scott E. Thomas and John W.

C) McGarry explaining their vote. These documents will be placed

on the public record as part of the file of MUR 3107.

If you have any questions, please contact Lawrence D.
Parrish, the attorney assigned to this matter, at (202)

- 376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. erner
Associat General Counsel

Enclosure
Statements of reasons



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463U !t January 3, 1991

Jeffrey L. Turner
Van Home, Turner, Stuckey & McCanna
Commercial Club Building
112 South Cedar Street
P.O. Box 523
Auburn, Indiana 46706

RE: MUR 3107

Dear Mr. Turner:

By letter dated December 7, 1990, the Office of the General
10 Counsel informed you of determinations made with respect to the

complaint filed against you. Enclosed with that letter was aN.0 General Counsel's Report and a copy of the Commission's
Certification.

Enclosed please find statements of reasons from
Commissioners Danny L. McDonald, Scott E. Thomas and John W.

CD McGarry explaining their vote. These documents will be placed
on the public record as part of the file of MUR 3107.

If you have any questions, please contact Lawrence D.
Parrish, the attorney assigned to this matter, at (202)
376-8200.

rSincerely,

Lawrence M. Noble
General Counsel

BY: LisG.erner

Associate General Counsel

Enclosure
Statements of reasons



.. ........ . . i? : ,

FEDERAL ELECTION COMMISSION
WASHINGTON DC 20463

January 3, 1991

Ted Blanton
320 W. Thomas Street
Salisbury, N.C. 28144

RE: MUR 3107

Dear Mr. Blanton:

By letter dated December 7, 1990, the Office of the General
Counsel informed you of determinations made with respect to the
complaint filed against you. Enclosed with that letter was a
General Counsel's Report and a copy of the Commission's
Certification.

Enclosed please find statements of reasons from
Commissioners Danny L. McDonald, Scott E. Thomas and John W.

-- McGarry explaining their vote. These documents will be placed
on the public record as part of the file of MUR 3107.

0 If you have any questions, please contact Lawrence D.
Parrish, the attorney assigned to this matter, at (202)
376-8200.

-Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. erner
Associa e General Counsel

Enclosure
Statements of reasons
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

January 3, 1991

Ken Bell for Congress Committee
Mark N. Poovey, Treasurer
P.O. Box 24894
Winston Salem, N.C. 27104

RE: MUR 3107

Dear Mr. Bell:

By letter dated December 7, 1990,
Counsel informed you of determinations
complaint filed against you. Enclosed
General Counsel's Report and a copy of
Certification.

the Office of the General
made with respect to the
with that letter was a
the Commission's

Enclosed please find statements of reasons from
Commissioners Danny L. McDonald, Scott E. Thomas and John W.
McGarry explaining their vote. These documents will be placed
on the public record as part of the file of MUR 3107.

If you have any questions, please contact Lawrence D.
Parrish, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. Lerner
Associa e General Counsel

Enclosure
Statements of reasons



0

FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20463

January 3, 1991

Blanton for Congress
Pete Teague, Treasurer
114 1/2 West Innes Street
Salisbury, N.C. 28145

RE: MUR 3107

Dear Mr. Teague:

By letter dated December 7, 1990,
Counsel informed you of determinations
complaint filed against you. Enclosed
General Counsel's Report and a copy of
Certification.

the Office of the General
made with respect to the
with that letter was a
the Commission's

Enclosed please find statements of reasnns from
Commissioners Danny L. McDonald, Scott E. Thomas and John W.
McGarry explaining their vote. These documents will be placed
on the public record as part of the file of MUR 3107.

If you have any questiong, please contact Lawrence D.
Parrish, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G. erner
Associate General Counsel

Enclosure
Statements of reasons



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

January 3, 1991

Kenneth Bell
4204 Redwing Circle
Winston Salem, N.C. 27106

RE: MUR 3107

Dear Mr. Bell:

By letter dated December 7, 1990, the Office of the GeneralCounsel informed you of determinations made with respect to thecomplaint filed against you. Enclosed with that letter was aGeneral Counsel's Report and a copy of the Commission's
Certification.

Enclosed please find statements of reasons from
Commissioners Danny L. McDonald, Scott E. Thomas and John W.McGarry explaining their vote. These documents will be placed
on the public record as part of the file of MUR 3107.

o If you have any questions, please contact Lawrence D.Parrish, the attorney assigned to this matter, at (202)
376-8200.

Sincerely,

Lawrence M. Noble
General Counsel

BY: Lois G Lerner
Associ4te General Counsel

Enclosure
Statements of reasons


