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FEDERAL ELECTION COMMISSION

1325 K STRELT NAWW.
WASHINGTON D.C. 20463

February 7, 1979

Samuel C. Waller, Esq.

Nixon, Yow, Waller & Jlupers

1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Waller:

(o

. This is to advise you that the Commission has found
no reasonable cause to believe that your clients Mr.

- Barnard and Mr. Presley violated 2 U.S.C. § 441b in con-
nection with the $10,000 loan from the Georgia Railroad
Banik ana Truot Zzcorany and the Barnard for Congress Com-

_- mlittee.

Sincerelw, -
oy (/
c -—‘f_za"- ¢

-7

William ¢7 Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHING TON, D.C. 20463

Samuel C. Waller, Esq.

Nixon, Yow, Waller & Capers 77%ﬁf>7

1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Waller:

This is to advise you that the Commission has found
no reasonable cause to believe that your clients Mr.
Barnard and Mr. Presley violated 2 U.S.C. § 441b in con-
nection with the $10,000 loan from the Georgia Railroad
Bank and Trust Company and the Barnard for Congress Com-
mittee.

Sincerely,
(s/

William C. Oldaker
General Counsel

v o7




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 218 (76)

Georgia Railroad Bank &
Trust Company

The Barnard for Congress
Committee

N N e N st st

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on February 6,
1979, the Commission determined by a vote of 5-0 to
adopt the following recommendations, as set forth in the
General Counsel's Report dated January 21, 1979, regarding
the above-captioned matter:
1. Find no reasonable cause to believe that
the D. Douglas Barnard and Charles B. Presley
violated 2 U.S.C. §441b in connection with

the transaction.

2. Send the letter attached to the above-named
report.

Voting for this determination were Commissioners Springer,

Aikens, McGarry, Thomson, and Harris.

Attest:
Date ;7 (/' Marjorie W. Emmons
Secretary to the Commission
Report signed by General Counsel: 2-1-79

Received in Office of Commission Secretary: 2-1-79, 3:53
Circulated on 48 hour vote basis: 2-2-79, 3:00
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BEFORE THE FEDERAL ELECTION COMMISSION,

January 21, 1979

79FEB 1 P3: 53

In the Matter of

Georgia Railroad Bank &
Trust Company
and
The Barnard for Congress
Committee

MUR 218 (76)

— N e e e e

GENERAL COUNSEL'S REPORT

BACKGROUND

On August 11, 1976, the Commission received a
complaint from Mr. John D. Hemenway which questioned,
inter alja, a $10,000 loan. On October 7, 1976, after
a preliminary inquiry, the Commission found that there
was reason to believe that the Georgia Railroad Bank &
Trust Company (hereinafter "the Bank") had violated
2 U.S.C. § 441b in making the $10,000 loan out of the
ordinary course of business; that Charles B. Presley, the
Chairman of the Bank, had violated that provision by consent-
ing to the loan; and that D. Douglas Barnard, Jr. had
violated that provision by receiving the loan.

The Commission subsequently found reasonable
cause to believe that the Bank had violated section 441b,
and reason to believe and reasonable cause to believe that
the Barnard for Congress Committee (hereinafter "the Committee")
violated that provision by accepting the loan. Conciliation
agreements with the Bank and the Committee were approved

by the Commission on December 6, 1978, at which time the




Commission also voted to close the file. No further find-

ings, however, were made as to Mr. Presley and Mr. Barnard.

IT. DISCUSSION

Mr. Barnard did not negotiate, accept or guarantee the

loan, and so we believe that it would be appropriate for the

Commission to find no reasonable cause to believe that he
violated 2 U.S.C. § 441b.

Mr. Presley, as chairman of the Bank, negotiated and
approved this loan for the Bank. However, inasmuch as the
loan was fully repaid and the Commission has entered into a
conciliation agreement with the Bank which will prevent the
Bank from making similar loans in the future to committees
supporting the Bank's officers, directors or other insiders,
we believe that it is unnecessary to further pursue this
matter and that the Commission should find no reasonable

cause to believe that Mr. Presley violated 2 U.S.C. § 441b.

III. RECOMMENDATION

The Office of General Counsel recommends that the Com-
mission find no reasonable cause to believe that D. Douglas
Barnard and Charles B. Presley violated 2 U.S.C. § 441b in
connection with this transaction and that the attached let-

ter be sent.

% /79 vcczaf///ﬂf)

William C.-0Oldaker
General Counsel
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(404) 722-754)

December 14, 1978

FOL97F

Jay Meyverson, Esq.

Office of General Counsel
Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20433

Re: MUR 218 (76)

—
Dear Jay:
_ I acknowledge receipt of an executed copy of the Con-
o ciliation Agreement between Georgia Railroad Bank & Trust Company
R and the Federal Election Commission, with reference to the above
matter. I appreciate your courtesy and cooperation in this un-
- happy controversy, and am pleased that at last it has been dis-
posed of, hopefully to the satisfaction of all concerned.
— For my information, I would like to know what evidence
: there will be, of record, that the investigatiomsof Mr. Barnard
c and Mr. Presley have resulted in no action being taken against
them. I realize that the Conciliation Agreement referred to
. herein as well as that reached between the Commission and the

Barnard for Congress Committee will be filed and available for
public inspection. However, is one to assume, when a Concilia-
tion agreement involving one party in the investigation is filed,
that that is the conclusion of all possible action in the case?

Or could it be construed to mean that until a finding is made

and reduced to writing, with respect to each person under investi-
gation, the investigation of the others is continuing?

Some time back, before you entered the case, the Com-
mission, after having found "reason to believe" that Mr. Barnard
and Mr. Presley had committed a violation, thereafter failed to
find "reasonable cause to believe" that they had violated any
provision of the Act.




Jay Meyerson, Esq.
December 14, 1978
Page Two

At that time, I asked the attorney handling the matter
(presumably Mr. Stein) whether the Commission would dismiss the
complaint against Messrs. Barnard and Presley and I was advised
that such action would not take place until the case was finally
disposed of. Your comments in enlightening me on this would be

greatly appreciated.

Again, many thanks for your help and cooperation.

Very sincerely yours,

Os

Samuel C. Waller

SCW:jc
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Jay Meyerson, Dsa.

Office of Goneral Counscl
Fedoral Election Commission
1325 K Streeot N.W.
Washington, D.C. 20433
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

January 5, 1979

John D. Hemenway
4816 Rodman Street, N.W.
Washington, D. C. 20016

Re: MUR 218 (76)
Dear Mr. Hemenway:

This is to advise you that the Commission has taken
final action on the complaint you filed against Mr. D.
Douglas Barnard in 1976. In your complaint you alleged
several violations of the Act relating to the 1974 cam-
paign of Mr. Barnard. The Commission found reasonable
cause to believe that the $10,000 loan made by the Georgia
Railroad Bank & Trust Company to the Doug Barnard for
Congress Committee was made outside the ordinary course
of business and therefore violated 2 U.S.C. § 441lb. The
Commission entered into conciliation agreements with the
Bank and with the Doug Barnard for Congress Committee and
closed the file in this matter. Copies of the agreements
are attached.

If you have any questions, please telephone Sharon
Snyder, who is the acting public information officer for
the Commission, or Jay B. Myerson, who is the attorney who
was assigned to this matter.

Sincerely,

Enclosures

Crarles N. Steele
Associate General Counsel




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

ety 4

December 8, 1978

Samuel C. Waller, Esqg.

Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Georgia 30903

Re: MUR 218(76)

Dear Mr. Waller:

The Commission has approved the conciliation
F agreements in settlement of MUR 218(76) and has,

I accordingly, closed the file in this matter.

¥ Enclosed is a copy of the executed agreement.

~—~ ~.

i 1
Sﬂpce Y

wWilli Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,.D.C. 20463

Samuel C. Waller, Esqg.

Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Georgia 30903

Re: MUR 218(76)
Dear Mr. Waller:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

Sincerely,

William C. Oldaker
General Counsel




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter

MUR 218 (76)
Georgia Railroad Bank
& Trust Company

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been
conducted, and reasonable cause to believe having been
found that the respondent, Georgia Railroad Bank & Trust
Company (hereinafter "Respondent"), may have violated

2 U.S.C. § 441b(a):

Now, therefore, the¢ respective parties herein, the
Federal Election Commission (hereinafter "the Commission'),
and Respondent, having duly entered into conciliation
pursuant to 2 U.S.C. § 437g(a) (5), do hereby agree as
follows:

1. The Federal Election Commission has
jurisdiction over the Respondent and the subject matter
of this proceeding.

2. Respondent has had a reasonable opportunity
to demonstrate that no action should be taken in this

matter, pursuant to 2 U.S.C. § 437g(a) (4).
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3. The pertinent facts and law in this matter
are as follows:

(a) The Barnard for Congress Committee
(hercinafter "Borrower") was the principal campaign
committee authorized by D. Douglas Barnard, Jr., a candidate
for Congress from the Tenth Congressional District of
Georgyia in the 1976 primary and general elections.

(b) Mr. Barnard announced his candidacy in

February 1976. Campaign contributions were not coming in
very rapidly and when May arrived it became clear to the
Borrower that there would be insufficient funds with
which to enter into contracts for television, radio and
newspaper advertising for the primary election. It was
detcermined by the Borrower that $10,000 would have to be
borrowed for this purpose.

(c) Mr. Barrard was then employed by the
Respondent as an Exccutive Vice President.

(d) On May 14, 1976, the Borrower borrowed
from Respondent the sum of $10,000 payable in 180 days,
together with interest thereon at the rate of 7.6% per
annum. The sole collateral of said loan was a security

interest in all property of the Borrower then left with




the Respondent or which might thereafter have come into
possession of the Respondent, including any and all balances,
credits, derosits and accounts of the Borrower left with
the Respondent. As of Mav 14, 1976, the proverty of the
Borrower in the possession of the Respondent was $7,396.78.
This amount varicd from time to time. The loan data sheet
reported this a5 an unsecured loan.

(e) The application for the loan was made to
Mr. Charles B. Presley, Chairman of the Board of Georgia
Railroad Bank & Trust Company. No formal application was
submitted, nor was one required or generally submitted for
a loan 1in that amount. The request was made directly to
Mr. Preslev, rather than to one of the lending officers,
because of Mr. Barnard's connection with the Respondent.

(f) The loan was negotiated for the Borrower
by the Borrower's chairman, Mr. Hugh Connolly, who also
signed the note for the Borrower.

(q) The Borrower's representative represented
that he and other members of the Committee would be re-
sponsible for seceing tiat the debt would be vaid. Although
Mr. Connolly and others would have been willing to endorse
the note personally, such action on their part would probably
have resulted in their violating the Federal Election Campaign

Act, 1in view of the¢e attribution to them of a vart of the loan




as a contribution. However, the loan data sheet prepared in
connection with the loan which shows the loan to be unsecured,
also shows Mr. Connolly's net worth, as evidence that the
Respondent intended that Mr. Connolly would see to it that
the loan was wvaid.

(h)  The chairman of the Respondent authorized

the loan to the Borrower. In authorizing the loan he took

into consideration the character and reputation of the

—
_ chairman of the Borrower, of other members of the Borrower,
' - of the candidate and that the candidate was worthy of the

— support of the members of the Borrower.

- {1) The 1nterest rate on the loan was set at

o 7.6% bascd on the rates being given the chairman of the

B Borrower for personal loans wlith the Respondent. As of that
—

;_ date the Bank's prime rate was 7% and loans to the Bank's

prime customers were then being made at rates of 7% and higher.

4

F

However, in general unsecured business loans were then being
cextended under the Respondent's guidelines at 8 3/4%.

(j) After the loan was made, pursuant to Bank
nrocedures, the details of the loan were summarized on a
comnputer print-out which was nrepared daily. This daily
report was presented to the Finance Committee of the Bank's
Board of Directors.

{k) The loan has been paid in full.




WHEREFORE, the Respondent agrees that:
4. The Commission construes the phrase
"ordinary course of business" as set forth in 2 U.S.C.
§ 431(e) (5) (G) to require more than that the loan be
made in accordance with the applicable banking laws and
requlations.

5. That according to this construction,

the loan was made outside the ordinary course of business
as set forth in 2 U.S.C. § 431(e) (5)(G) and, as a result
thercof, that Respondent made a contribution to the Committee
in violation of 2 U.S.C. § 441lb{a).

b. That under this construction, the nego-
tiation and execution of thec loan by the Respondent was not
a knowing and willful violation of the Federal Election
Campaign Act of 1971, as amended, 2 U.S.C. § 431 et seq.

7. For the ournose of settling this contro-
versy, Respondent agrees that similar loans will not be
made to committeecs supnorting Resnondent's officers, directors,
or other 1insiders.

8. The Commission on reaguest of anyone filing
a complaint under 2 U.S.C. § 437g(a)(l) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this

agreement or any requirement thereof has been violated, it




may institute a civil action for relief in the United States
District Court for the Southern District of Georgia.

9. This agreement shall become effective as
of the date that all parties hereto have executed same and

the Commission has approved the entire agreement.

Georgia Railroad Bank &
- ATTEST: Trust Company

By

1~ Its Cholrmon of The Beam-

o

- AITEST: Federal Election Commission
o~

— By s

— William C. OldaKer

o General Counsel

(o

DATE /3/?/75




FEDERAL ELECTION COMMISSION

1325 K SIREFET N.W.
WASHINGION,D.C. 20463

December 8, 1978

Jay M. Sawilowsky, Esq.
902 Georgia Railroad Bank Building
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

Willi C. Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON, D.C. 20463

Jay M. Sawilowsky, Esqg.
902 Georgia Railroad Bank Building
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,

accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

Sincerely,

William C. Oldaker
General Counsel

£/
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 218(76)
The Barnard for Congress
Committee

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been
conducted, and reasonable cause to believe having been found
that the respondent, The Barnard for Congress Committee
(hereinafter "Respondent"), may have violated 2 U.S.C. § 441b(a):

Now, therefore, the respective parties herein, the
Federal Election Commission (hereinafter "the Commission"),
and Respondent, having duly entered into conciliation
pursuant to 2 U.S.C. § 437g(a) (5), do hereby agree as
follows:

1. The Federal Election Commission has jurisdiction

over the Respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity
to demonstrate that no action should be taken in this matter,
pursuant to 2 U.S.C. § 437g(a) (4).

3. The pertinent facts and law in this matter

are as follows:
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(a) The Respondent was the principal campaign
committee authorized by D. Douglas Barnard, a candidate for
Congress from the Tenth Congressional District of Georgia,
in the 1976 primary and general elections;
(b) Mr. Barnard announced his candidacy in
February 1976. Campaign contributions were not coming in
very rapidly and when May arrived it became clear to the
Respondent that there would be insufficient funds with which
to enter into contracts for television, radio and newspaper
advertising for the primary election. It was determined by
= the Respondent that $10,000 would have to be borrowed for
) this purpose.
- (c) Mr. Barnard was then employed by the
Georgia Railroad Bank and Trust Company (hereinafter "Bank"),
as an Executive Vice President.
(d) On May 14, 1976, the Respondent borrowed
> from the Bank the sum of $10,000 payable in 180 days, together
with interest thereon at the rate of 7.6% per annum. The sole
collateral of said loan was a security interest in all of
Respondent's property then left with the Bank or which might
thereafter have come into the possession of the Bank,

including any and all balances, credits, deposits and accounts

of the Respondent left with the Bank. 1976, the

As of May 14,
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property of the Respondent in the possession of the Bank
was $7,396.78, not including the loan proceeds. With the loan
proceeds, it was $17,396.78. This amount varied from time
to time. The Bank's loan data sheet reported this as an unsecured
loan.

(e) The application for the loan was made to
Mr. Charles B. Presley, Chairman of the Board of Georgia Railroad

Bank & Trust Company. No formal application was submitted, nor

was one required or generally submitted for a loan in that
amount. The request was made directly to Mr. Presley, rather
than to one of the lending officers, because of Mr. Barnard's
connection with the Bank.

(f) The loan was negotiated for the Respondent
by D. Hugh Connolly, the Respondent's chairman; the chairman
of the Respondent, Mr. D. Hugh Connolly, signed the note for
t he Respondent.

(g) The Respondent's representative represented
that he and other members of the Committee would be resnon-
sible for seeing that the debt would be paid. Although Mr.
Connolly and others would have been willing to endorse the
note personally, such action on their part would probably
have resulted in their violating the Federal Election
Campaign Act, in view of the attribution to them of a part
of the loan as a contribution. However, the loan data sheet

prenared in connection with the loan which shows the loan
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to be unsecured, also shows Mr. Connolly's net worth, as
evidence that the Bank intended that Mr. Connolly would see
to it that the loan was paid.

(h) The chairman of the Bank authorized the loan
to the Respondent. 1In authorizing the loan he took into
consideration the character and reputation of the chairman
of the Respondent, of other members of the Respondent, of
the candidate and that the candidate was worthy of the support
of the members of the Respondent.

(1) The interest rate on the loan was set at 7.6%
based on the rates being given the chairman of the Respondent
for personal loans with the Bank. Unsecured business loans,
however, were then being extended under the Bank's guide-
lines at 8 3/4.

(j) After the loan was made, pursuant to Bank
procedures, the details of the loan were summarized on a
computer print-out which was prepared daily. This daily
report was presented to the Finance Committee of the Bank's
Board of Directors. The loan was paid in full,

‘ WHEREFORE, the respondent agrees that:
4. The Commission construes the phrase "ordinary
course of business" as set forth in 2 U.S.C. § 431 (e) (5) (G)
to require more than that the loan be made in accordance with

the applicable kanking laws and regulations.




5. That according to this construction, the loan
was made outside the ordinary course of business as set forth
in 2 U.S.C. § 431(e) (5) (G) and, as a result thereof, that
Respondent accepted a contribution to the Committee in
violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq. The Commission does not accuse Respondent
of election fraud.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted,
except in compliance with those guidelines set forth in the
Commission's prcposed regulations dated April 3, 1978, set
forth in the Federal Register of April 7, 1978, or as thereafter
adopted. (The Commission's invitation for comment.)

8. The Commission on request of anyone filing a
complaint under 2 U.S.C. § 437g(a) (1) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the Southern District of Georgia.

9. This agreement shall become effective as of
the date that all parties hereto have executed same and the

Commission has approved the entire agreement.

Revised 11/28/78
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
)
Georgia Railroad Bank & )
Trust Company ) MUR 218 (76)
)
)
)
)

and

The Barnard for Congress
Coammittee )

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
— Cormission, certify that on December 6, 1978, the Commission, meeting
' in an executive session at which a quorum was present, determined by
« a vote of 4-2 to take the following actions in MUR 218 (76):

1. Rescind the August 9, 1978, findings of probable
o cause to believe the above-named respondents
were in violation of 2 U.S.C. §441b

2. Accept the conciliation agreements attached to the

) General Counsel's Report on MUR 218 (76) dated
C Noverber 22, 1978.
o 3. Close this file.

4. Send the letters attached to the General Counsel's
Report dated November 22, 1978.

Commissioners Aikens, Harris, McGarry, and Tiernan voted

affirmatively for the above actions. Commissioners Springer and Thomson

dissented.
Attest:
/4 Zrzlzc? %/ éﬁm«m/
Date Marjorie W. Emmons

Secretary to the Commission
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BEFORE THE FEDERAL ELECTION OCOMMISSION

In the Matter of

Georgia Railroad Bank &
Trust Company

and

MUR 218 (76)

The Barnard for Congress
Commi ttee

.

CERTIFICATTON

I, Marjorie W. Exmons, Secretary to the Federal Election
Camnission, do hereby certify that on November 30, 1978, the
Commission, meeting in an executive session at which a quorum was
present, failed to pass the following motion in the above-captioned
matter:

MOVED that the Commission adopt the recommendation of

the Office of General Counsel to take the following

actions in MUR 218 (76):

1. Accept the agreements attached to the General
Counsel's Report on MUR 218 (76) dated
November 22, 1978.

2. Close this file.

3. Send the letters attached to the General Counsel's
Report dated November 22, 1978.

The vote was 3-2. Commissioners Aikens, McGarry, and

Tiernan voted affirmatively. Commissioners Harris and Thomson dissented.

Commissioner Springer was not present at the time of the vote.

Date Marjorie W. Emmons
Secretary to the Commission

Attest:




‘XECUTIVE SESSION
November 29, 1978

MEMORANDUM November 29, 1978

TO: The Commission

FROM: William C. Oldaker, General Cou

SUBJECT: Proposed conciliation agreement with the
Doug Barnard for Congress Committee, MUR 218 (76)

DATE: November 28, 1978

The Office of General Counsel today received written
confirmation from counsel for the Committee revising
paragraphs 6 and 7 of the proposed agreement with the
- Committee. Paragraph 6 was revised to delete the clause
which characterized the violation as being an "unintentional
—_— violation." Paragraph 7 was revised to include a parenthetical
clause describing the Commission's notice in the Federal

Register. Attached is a copy of page five, as revised, to
replace the earlier version.

“r




5. That according to this construction, the loan
was made outside the ordinary course of business as set forth
in 2 U.S.C. § 431(e) (5) (G) and, as a result thereof, that
Respondent accepted a contribution to the Committee in
violation of 2 U.S.C. § 441lb(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq. The Commission does not accuse Respondent
of election fraud.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted,
except in compliance with those guidelines set forth in the
Commission's proposed regulations dated April 3, 1978, set
forth in the Federal Register of April 7, 1978, or as thereafter
adopted. (The Commission's invitation for comment.)

8. The Commission on request of anyone filing a
complaint under 2 U.S.C. § 437¢(13) (1) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the Southern District of Georgia.

9. This agreement shall become effective as of
the date that all parties hereto have executed same and the

Commission has approved the entire agreement.

Revised 11/28/78
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‘ ‘ EXECUTIVE SESSICN
November 29, 1978

BEFORE THE FEDERAL ELECTION COMMISSION

November 22, 1978

In the Matter of

Georgia Railroad Bank &
Trust Company
and
The Barnard for Congress
Committee

MUR 218 (76)

N N N Nl N Nt

GENERAL COUNSEL'S REPORT

I. PROCEDURAL BACKGROUND

John D. Hemenway initiated this matter by filing a
complaint with the Commission on Augqust 11, 1976, Mr. Hemenway
questioned, inter alia, a $10,000 loan from the Georgia
Railroad Bank & Trust Company ("Bank") to the Barnard for
Congress Committee ("Committee"). On October 7, 1976, after
a preliminary inquiry, the Commission found that there was
reason to believe that the Bank had violated 2 U.S.C. § 441b
in making the $10,000 loan out of the ordinary course of
business; that Charles B. Presley, the Chairman of the Bank hac
violated that provision by consenting to the loan; and that
D. Douglas Barnard, Jr., the candidate who was being supported
by the Committee and who was also an executive vice president
of the Bank, had violated that provision by receiving the loan.l/
On October 19, 1977, the Commission found that there was
reasonable cause to believe that the Bank had violated section

441b and reason to believe that the Committee had violated

that provision. On March 15, 1978, the Commission found reasonable

1/
- The Commission also found no reason to believe that
the Act had been violated as otherwise alleged in Mr. Hemenway's

complaint. No further findings have been made as to Mr. Presley
and Mr. Barnard.




cause to believe that the Committee violated the law by
approving the loan. Conciliation efforts were unsuccessful,
and so, in Auqust 1978, the Commission found probable cause
to believe that the Bank and the Committee had violated section
441b and authorized the General Counsel to file a lawsuit.
Before filing the lawsuit, members of this Office met with
counsel for the Bank, and engaged in a number of telephone
conversations with counsel for both of the respondents.
These final attempts at resolving this matter informally in
an effort to avoid litigation through conference, conciliation,
and persuasion, resulted in the attached agreements, which
have been approved by the respondents.g/
IT. DISCUSSION

This matter involves a $10,000 loan from a bank to
the principal campaign committee of that bank's executive
vice president. The Act exempts from the term "contribution"
loans by "a national or State bank made in accordance with
the applicable banking laws and regqulations and in the ordinary

course of business...”" The issue in this matter is whether

2/

It should be noted that in August 1978, Mr. Hemenway
filed a lawsuit in United States District Court against the
Commission and Mr. Barnard, seeking to have this matter trans-
ferred from the Commission to the Department of Justice and
seeking damages from Mr. Barnard. Both defendants have filed
motions to dismiss and the Court has scheduled oral argument
on these motions for Wednesday, November 29, 1978.
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this loan was in the ordinary course of business. The Commission
has been of the view that it was not, and that therefore
the loan was a contribution prohibited by the Act.

In the attached agreements the respondents agree that
under the Commission's construction of the Act, the loan was
made outside the ordinary course of business, as that term is
set forth in the Act, and, as a result thereof, that the Bank
made a contribution to the Ccmmittee in violation of section

441b(a) and that the Committee accepted a contribution in viola-

tion of that provision. Additionally, the Bank has agreed
that "similar loans will not be made to committees supporting
[the Bank's] officers, directors, or other insiders" and

the Committee has agreed not to accept similar loans, except
in compliance with Commission regulations and gquidelines.

RECOMMENDATIONS

The Office of General Counsel recommends that the
Commission:

1. accept the attached agreements

2. close this file

- D
/Z.?Z].gsend attached letters %J%M/&u/

s
Pate / William C. Oldaker
General Counsel

Attachments: two conciliation agreements
two letters
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 218(76)

The Barnard for Congress
Committee

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,

and notarized complaint, an investigation having been

conducted, and reasonable cause to believe having been found
that the respondent, The Barnard for Congress Committee _
{hereinafter "Respondent?), may have violated 2 U.S.C. -§ 441b(a):
Now, therefore, the respective partieé herein, the f'
Federal Election Commission (hereinafter "the Commission"),
and Respondent, having duly entered into conciliation
pursuant to 2 U.S.C. § 437g(a)(5), do hereby agree as
follows:
1. The Federal Election Commission has jurisdiction
over the Respondent and the subject matter of this proceeding.
2. Respondent has had a reasonable opportunity
to demonstrate that no action should be taken in this matter,
pursuant to 2 U.S.C. § 437g(a) (4). |
3. The pertinent facts and law.in this matter

are as follows:




(a) The Respondeht was the principal campaign
committee authorized by D. Douglas Barnard, a candidate for
Congress from the Tenth Congressional District of Georgia,
in the 1976 primary and general elections;

(b) Mr. Barnard announced his candidacy in
FPebruary 1976. Campaign contributions were not coming in
very rapidly and when May arrived it became clear to the
Respondent that there would be insufficient funds with which

to enter into contracts for television, radio and newspaper

advertising for the primary election. It was determined by
the Respondent that $10,b00 would have to be borrowed for
this purpose. -

(c) Mr. Barnard was then employed by the
Georgia Railroad Bank and Trust Company (hereinafter "Bank"),
as an Executive Vice President.

(d) On May 14, 1976, the Respondent borrowed
from the Bank the sum of $10,000 payable in 180 days, together
with interest thereon at the rate of 7.6% per annum. The sole
collateral of said loan was a éecurity interest in all of
Respondent's property then left with the Bank or which might
thereafter have come into the possession aof the Bank,
including any and all balances, credits, deposits and accounts

of the Respondent left with the Bank. As of May 14, 1976, the
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property of the Respondent in the possession of the Bank

was $7,396.78, not including the loan proceeds. With the loan
proceeds, it was $17,396.78. This amount varicd from time

to time. The Bank's loan data sheet reported this as an unsecured
loan.

(e) The application for the loan was made to
Mr. Charles B. Presley, Chairman of the Board of Georgia Railroad
Bank & Trust Company. No formal application was submitted, nor
was one required or generally submitted for a loan in that
amount. The request was made directl&_to Mr. Presley, rather
than to one of the lending'officers, because of Mr. Barnéfd's
connection with the Bank. |

(f) The loan was negotiated for the Respondént
by D. Hugh Connolly, the Respondent's chairman; the chairman
of the Respondent, Mr. D. Hugh Connolly, signed the note for
t he Respondent,

(g) The Respondent's representative represented
that he and other members of thé Committee would be resnon-
sible for seeing that the debt woula be paid. Although Mr.
Connolly and others would have been willing to endorse the
note personally, such action on theif'part would probably
have resulted in their violating the Federal Election
Campaign Act, in view of the attribution to them of a part

of the loan as a contribution. However, the loan data sheet

prerared in connection with the loan which shows the loan
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to be unsecured, also shows Mr. Connolly's net worth, as

evidence that the Bank intended that Mr. Connolly would see
to it that the loan was paid.

(h) The chairman of the Bank authorized the loan
to the Respondent. In authorizing the loan he took into
consideration the character and reputation of the chairman
of the Respondent, of other members of the Respondent, of

the candidate and that the candidate was worthy of the support

of the members of the Respondent.’

(i) The interest rate on the loan was set. at 7.6%
based on the rates being:given the chairman of the Respondent
for personal loans with the Bank. Unsecured business loaﬁs,
however, werc then being extended under the Bank's guide-
lines at 8 3/4.

(1) After the loan was made, pursuant to Bank
procedures, the details of the loan were summarized on a
computer print-out which was prepared daily. This daily
report was presented to the Finance Committee of the Bank's
Board of Directors. The loan was paid in full,

WHEREFORE, the respondent agrees that:
4. The Commission construes the phrase "o;dinary
course of business" as set forth in 2 U.S;C. § 431 (e) (5) (G)

to require more than that the loan be made in accordance with

the applicable banking laws and regulations;
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5. That according to this construction, the loan

was made outside the ordinary course of business as set forth

in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that

Respondent accepted a contribution to the Committee in

violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the

loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

- U.5.C. § 431 et seq., but was an unihténcional violation. The

o Commission does not accuse Respondent of election fraud.
s 7. For the purpose of settling this controversy,

Respondent agrees that similar loans will not be accepted,

B except in compliance with those guidelines set forth in the

r; Commission's proposed regulations dated April 3, 1978, set

- forth in the Federal Registry of April 7, 1973, or as thereafter
~— adopted.

r 8. The Commission on request of anyone filing a

" complaint under 2 U.S.C. § 437g(a)(¥) concérning the matters

at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it

may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as of

the date that all parties hereto have exectited same and the

Commission has approved the entire agreement.
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ATTEST:

The Barnard for Congress
Committee

o e P ( m/ms/ﬂg

ITS Chairman

Federal Election Commission

BY

William C. Oldaker
General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter
MUR 218 (76)

Georgia Railroad Bank
& Trust Company

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been
conducted, and reasonable cause to believe having been
found that the respondeht, Georgia Railroad Bank & Trust
Company (hereinafter "Réspondent“), may- have violated
2 U.s.C. § d441b(a):

Now, therefore, the respective parties herein, the
federal Election Commission (hereinafter "the Commission’),
and Respondent, having duly entered into conciliation
pursuant to 2 U.S.C. § 437g(a) (5), do hereby agree as
follows:

1. The Federal Election Commission has
jurisdiction over the Respondent and the subject matter
of this proceeding.

2. Respondent has had a reasonable opportunity

to demonstrate that no action should be taken in this

matter, pursuant to 2 U.S.C. § 437g(a) (4).




3. The pertinent facts and law in this matter
are.as follows:

{(a) The Barnard for Congress Committee
(hercinafter "Borrower") was the principal campaign
committee authorized by D. Douglas Barnard, Jr., a candidate
for Congress from the Tenth Congressional District of
Georgla in the 1976 primary and general elections.

(b) Mr. Barnard announced his candidacy in
February 1976. Campaign contributions were not coming in
very rapidly and when May arrived it became clear to.the
Borrower that there wouid be insufficient funds with
which to enter into contracts for television, radio and
newspaper advertising for the primary clection. It was
determined by the Borrower that $:0,000 would have to be
borrowed for this purpose.

(c) Mr. Barnard was then employed by the
Respondent as an LExecutive Vice President. . -

(d) on May 14, 1976, the Borrower borrowed
from Respondent the sum of $10,000 payable in 180 days,
together with interest thereon at the rate of 7.6% per

annum. The sole collateral of said loan-was a security

interest in all property of the Borrower then left with




the Respondent or which might thereafter have come into

possession of the Respondent, including any and all balances,

credits, derotits and accounts of the Borrower left with

the Respondent. As of Mav 14, 1976, the promerty of the

Borrower in th¢ possession of the Respondent was $7,396.78.

This amount varied from time to time. The loan data éheet

reported this a:; an unsecured loan.

(e) The application for the loan was made to

Mr. Charles B. Presley, Chairman of the Board of Georgia

— Railroad Bank & Trust Cdmpany. No formal application was:

' submitted, nor was one reéquired or generally submitted for
a loan in that amount. The request was made directly to
Mr., Preslev, vather than to one of the lending officers,

because of Mr. Barnard's conn2ction with the Respondent.

— (£} The loan was negotiated for the Borrower
-~ by the Borrower's chairman, Mr. Hugh Connolly, who also
= signed the note for the Borrower. - -

(9) The Borrower's representative represented
that he and other members of the Committee would be re-
spvonsible for sceing that the debt would be vaid. Although

Mr. Connolly and others would have been willing to endorse

ML .

the note personally, such action on theilr part would probably

have resulted in their violating the Federal Election Campaign

Act, in view of the attribution to them of a vart of the loan




as alcontribution. However, the loan data sheet prepared in
connection with the loan which shocws the loan to be unsecured,
also shows Mr. Connolly's net worth, as evidence that the
Respondent intended that Mr. Connolly would see to it that
the loan was wnaid.

(h) The chairman of the Respondent authorized
the loan to the Borrower. 1In authorizing the loan he took
into consideraticn the character and reputation of the
chairman of the Borrower; of other members of the Borrower,
of the candidate and that the candidate was worthy of the

support of the members of the Borrower.

(1) The interest rate on the loan was sct at
7.6% based on the rates being given the chairman of the
Borrower for personal loans with the Respondent. As of that

date the Bank's prime rate was 7% and loans to the Bank's
prime customers were then being made at rates of 7% and higher.
However, in generalrunsecufed business loans were then being
extended under the Respondent's guidelines at 8 3/4%.

(3} After the loan was made, pursuant to‘Bank
vrocedures, the detaills of the loan wcrevsummurizcd_on a
computer print-out which was prepared daily. This daily
revort was presented totthe Finance Committce of the Bank's
Board of Dircctors. |

(k) The loan has been paid in full.




WHEREFORE, the Respondent agrees that:
4. The Commission construes the phrase
"ordinary course of business" as set forth in 2 U.S.C.

§ 431 (e) (5) (G) to require more than that the loan be

made in accordance with the applicable banking laws and
requlations.
5. That according to this construction,

the loan was made outside the ordinary course of business

as set forth in 2 U.S.C.-§ 431(e) (5)(G) and, as a result

thereof, that Respondent\made a contribuiion to the Commitﬁee
in violation of 2 U.S.C. 5 441lb(a).

6. That under this construction, the nego-
tiation and execution of the loan by the Respondent was not
a knowing and willful violation’of the Federal Election
Campaign Act of 1971, as amended, 2 U.S5.C. § 431 et seq.

7. Tor the pufoosg of settling this dontro-
versv, Respondent agrees that similar loans will not be
made to committees supnorting Respondent's officers, directors,
or other insiders.

8. The Commission on reqﬁeét of aﬁyoﬁe filing

a comvlaint under 2 U.S.C. § 427g(a) (1) concerning the matters

at issue herein or on its own motion may review compliance
with this agrcement. If the Commission believes that this

agreement or any requirement thercof has been violated, it
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may institute a civil action for relief in the United States

District Court for the Southern District of Georgia.

9. This agreement shall become effective as
of the date that all parties hereto have executed same and

the Commission has approved the entire agreement.

) Georgia Railroad Bank &
ATTLST: " Trust Company

Its Chairman of The Board
ATTLEST: Federal Election Commission
By

William C. Oldaker
General Counsel

DATL
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At achmed 1T

FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON, D.C. 20463

Samuel C, Waller, Esq.

Nixon, Yow, Waller & Capers -

1500 Georgia Railroad Bank Bulldlng
Augusta, Georgia 30903

Re: MUR 218(76)

Dear Mr. Waller:

The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.
Enclosed is a copy of the executed agreement.

Sincerely,

wWilliam C. Oldaker
General Counsel




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C.. 20463

Jay M. Sawilowsky, Esq.
902 Georgia Railroad Bank Bulldlng
Augusta, Georgia 30902

Re: MUR 2138(76)
Dear Mr. Sawilowsky:
The Commission has approved the conciliation
agreements in settlement of MUR 218(76) and has,
accordingly, closed the file in this matter.

Enclosed is a copy of the executed agreement.

Sincerely,

William C. Oldaker
General Counsel




5. That according to this construction, the loan
was made outgide the ordinary course of business as set forth
in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that
Respondent accepted a contribution to the Committee in
violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation

of the Federal Election Campaign Act of 1971, as amended, 2

U.S.C. § 431 et seq., but was an unintentional violation. The
Commission does not accuse Respondent of election fraud.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted,
except in compliance with those guidelines set forth in the
Commission's proposed regulations dated April 3, 1978, set
forth in the Federal Registry of April 7, 1978, or as thereafter
adopted.

8. The Commission on request of anyone filing a
complaint under 2 U.S.C. § 437g(a)(l) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the Southern District of Georgia.

9. This agreement shall become effective as of
the date that all parties hereto have executed same and the

Commission has approved the entire agreement.
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5. That according to this construction, the loan
was made outside the ordinary course of business as set forth
in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that
Respondent accepted a1 contribution to the Committee in
violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation
of the Federal Election Campaign Act of 1971, as amended, 2
U.S.C. § 431 et seq., but was an unintentional violation. The
Commission does not accuse Respondent of election fraud.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted,
except in compliance with those puidelines set [orth in the
Commission's proposed regulations dated Anril 3, 1978, set
forth in the Federal Repistry of April 7, 1978, or as thereafter
adopted.

8. The Commission on request of anyone filing a
complaint under 2 U.S.C. § 437¢(a) (1) concerning the matters
at issue herein or on its own motion may review coupliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relicef in the United States
District Court for the Southern District ol Georyia.

9. This apgreement shall become effective as of

the date that all parties hereto have executed same and the

Commission has apnroved the entire agreement.




TELEPHONE 722-088)3

JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW
902 GEORGIA RAILROAD BANK BUILDING _~
AUGUSTA. GEORGIA 30902 Glabidht

[T

>

November 21, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Mverson

Federal Election Commission
1325 K Street N. W,
Washington, D. C. 20463

Re: MUR 218(76)
Dear Mr. Myerson:

Per our telephone conference today, enclosed, in duplicate,
is a revised page 5, containing certain changes in paragraphs 6
and 7 of the proposed conciliation agreement. Please insert
this new page 5 in both your copies of the proposed conciliation
agreement and discard the old page 5.

This should now conclude the matter. Please let me hear
from you.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

awilowsk
JMS:sf
Enclosure

cc: Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
Mr. Don Grantham
Mrs. Nancy McJunkin
Mr. Samuel Waller




Revised 11/21/78

5. That according to this construction, the loan
was made outside the ordinary course of business as set forth
in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that
Respondent accented a contribution to the Committee in
violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation
of the Federal Election Campaign Act of 1971, as amended, 2
U.S.C. § 431 et seq. The Commission does not accuse Respondent
of election fraud.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted,
except in compliance with those tuidelines set forth in the
Commission's proposed regulations dated April 3, 1978, set
forth in the Federal Registry of April 7, 1978, or as thereafter
adopted. (The Commission's invitation for comment.)

8. The Commission on request of anyone filing a
complaint under 2 U.S.C. § 437g(a)(l) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the Southern District of Georgia.

9. This agreement shall become effective as of
the date that all parties hereto have executed same and the

Commission has approved the entire agreement.

Revised 11/21/78




Revised 11/21/78 . 5 .

5. That according to this construction, the loan
was made outside the ordinary course of business as set forth
in 2 U.S.C. § 431(e)(5)(G) and, as a result thereof, that
Respondent accented a contribution to the Committee in
violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation
of the Federal Election Campaign Act of 1971, as amended, 2
U.S5.C. § 431 et seq. The Commission does not accuse Respondent
of election fraud.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted,
except in compliance with those tuidelines set forth in the
Commission's proposed regulations dated April 3, 1978, set

forth in the Federal Registry of April 7, 1978, or as thereafter

adopted. (The Commission's invitation for comment.)

8. The Commission on request of anyone filing a
complaint under 2 U.S.C. § 437g(a)(l) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the Southern District of Georgia.

Y. This agreement shall become effective as of
the date that all parties hereto have executed sam2 and the

Commission has approved the entire agreement.

Revised 11/21/78




JAY M. SAWILOWSKY. P.C.
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Mr. Jav Mrerson

Federal Tlection Commission
1325 ¥ Street 1.
Hashineton, D.

CLRTIFIED HATL

1S
RETURM RECETIPT REQUESTED
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ROY D. TRi1I

CHARLES C 51E£@BINS, [T (ALSO ALA)
JAMES E. BLANCHARD

November 7, 1978

Jay Meyerson, Esq.

Office of General Council
Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463

Re: MUR 218 (76)
Dear Jay:

Pursuant to our agreement, I have modified the proposed
Conciliation Agreement which you sent me, in the particulars
which we discussed over the phone and have had the agreement re-
typed. It has been executed in duplicate by the Bank and is en-
closed herewith. If it meets with the approval of the Federal

Election Commission, I request that you return to me one of the
executed copies.

If there are any questions, please call me.
Thank you again for your help and cooperation.

Very sincerely yours,

uel C. Waller

SCW:jc
Enclosures
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TELEPHONE 722-8853 )

JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW — - 0
902 GEORGIA RAILROAD BANK suiLDiali]y 9 I |20
AUGUSTA. GEORGIA 30902

November 3, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 218(76)
Dear Mr. Myerson:

Per our telephone conference today, enclosed, in duplicate,
is your proposed Conciliation Agreement, which I have redrawn
in part. Also enclosed is a photostat of another copy with the
additional parts underlined.

Please let me know of the Commission's action. Further,
it would be greatly appreciated by the Committee if you would

notify me of the Commission's action before releasing it to
the news media.

Thank you for your help and cooperation in this matter.

Sincerely yours,

JAY M. SAWILOWSKY,

JMS:sf
Enclosure

cc: Mrs. Nancy McJunkin
Mr. Don Grantham
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

. MUR 218(76)
The . Barnard for Congress
Conmittee

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been
conducted, and reasonable cause to believe having been found
that the respondent, The Barnard for Congress Committee
(hereinafter "Respondent"), may have violated 2 U.S.C. § 441b(a):
Now, therefore, the respective parties herein, the
Federal Election Commission (hereinafter "the Commission"),
and Respondent, having duly entered into conciliation

pursuant to 2 U.S.C., § 437g(a) (5), do hercby agree as

follows:

1. The Federal Election Commission has jurisdiction
over the Respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity
to demonstrate that no action should be taken in this matter,
pursuant to 2 U.S.C. § 437g(a) (4).

4. The pertinent facts and law in this matter

are as follows:




J

(a) The Respondent was the principal campaign
committee authorized by D. Douglas Barnard, a candidate for
Congress from the Tenth Congressional bistrict of Georgia,
in the 1976 primary and general elections;

(b) Mr. Barnard announced his candidacy in
February 1976. Campaign contributions were not coming in
very rapidly and when May arrived it became clear to the
Respondent that there would be insufficient funds with which
to enter into contracts for television, radio and newspaper
advertising for the primary election. It was determined by
the Respondent that $10,000 would have to be borrowed for
this purpose.

(c) Mr. Barnard was then employed by the
Georgia Raillroad Bank and Trust Company (hereinafter "Bank"),
as an LExecutive Vice President.

(d) On May 14, 1970, the Respondent borrowed
from the Bank the sum of $10,000 payable in 180 days, together
with interest thereon at the rate of 7.6% per annum. The sole
collateral of said loan was a security interest in all of
Respondent's property then left with the Bank or which might
thereafter have come into the possession of the hank,
including any and all balances, credits, deposits and accounts

of the Respondent left with the Bank. As of May 14, 1976, the
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property of the Respondent in the possession of the Bank
was $7,396.78, not including the loan proceeds. With the loan
procecds, it was $17,396.78. This amount varied from time
to time. The Bank's loan data shcet reported this as an unsecured
loan.

(¢) The application for the loan was made to
Mr. Charles B. Presley, Chairman of the Board of Ceorgia Railroad
Bank & Trust Company. No formal application was submitted, nor

was one required or generally submitted for a loan in that

amount. The request was made directly to Mr. Presley, rather
than to one of the lending officers, becausc of Mr. Barnard's
connection with the Bank.

()  The loan was noepotiated tor the Respondent
by D. Hugh Connolly, the Respondent's chnirmnp; the chairman
of the Respondent, Mr. Do Huph Connollv, sipned the note for
t he Respondent.

(g) The Respondent's representative represented
that he and other members of the Committece would be resvon-
sible for sceing that the debt would be paid.  Althouyh Mr,
Connolly and others would have heen willinyg to c¢ndorse the
note personally, such action on their part would probably
have resulted in their violating the Federal Election
Campaign Act, in vicew of the attribution to them of o parg
of the loan as o contribution. Howcever, the loan data sheeot

prepared in connection with the lToan which shows the loan




to be unsecured, also shows Mr. Connoily's net worth, as
evidence that the Bank intended that Mr. Connolly would see
to it that the loan was paid.,

(h) "The chairman of the Bank authorized the loan
to the Respondent. 1In authorizing the loan he took into
consideration the character and reputation of the chairman
of the Respondent, of other members of the Respondent, of

the candidate and that the candidate was worthy of the support

of the members of the Respondent.

(i) The interest rate on the loan was set at 7.6%
based on the rates being given the chairman of the Respondent
for personal loans with the Bank. Unsecured business loans,
however, were then beiny extended under the Bank's guide-
lines at 8 3/4.

(3) After the loan was made, pursuant to Bank
procedures, the details of the loan were summarized on a
computer print-out which was prepared daily. This daily
report was presented to the Finance Committee ol the Bank's
Board of Directors. The lqan was paid in full.

WHEREFORE, the respondent agrees that:
4. The Commission construes the phrase "ordinary
course of business" as set forth in 2 U.S.C. § 431(e) (5) (G)
to require more than that the loan be made in accordance with

the applicable banking laws and regulations.




5. That according to this construction, the loan
was made outside the ordinary course of business as set forth
in 2 11.S.C. § 431(e) (5)(G) and, as a result thercof, that
Respondent accepted a contribution to the Committee in
violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation
of the Federal Election Campaign Act of 1971, as amended, 2
U.S.C. § 431 et seq., but was an unintentional violation. The
Commission does not accuse Respondent of election fraﬁdr

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted,
except in compliance with those puidelines set orth in the
Commission's proposed regulations dated April 3, 1973, set
forth in the Federal Repistry of April 7, 1978, or as thereafter
adopted.

8. The Commission on request of anvone filing a
complaint under 2 U.5.C. § 437 (a) (1) concerning the matters
at issue herein or on its own motion may revicew compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute o civil action for relief in the United States
District Comrt For the Sonthern District of Geooryia.

9. This agreement shall become e¢ffective as of
the date that all parties hereto have executed same and the

Commission has approved the entire agreement.
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

October 26, 1978

Jay M. Sawilowsky, Esqg.
902 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Sawilowsky:

On August 9, 1978, the Commission found that there
is probable cause to believe that the Barnard for
Congress Committee violated 2 U.S.C. § 441b and authorized
this Office to file a lawsuit.

As you know, we have refrained from filing a lawsuit
while endeavoring a final time to resolve this matter
informally with a conciliation agreement acceptable to
both your client and the Commission. Enclosed is an
agreement which, if accepted by your client, I am prepared
to recommend be approved by the Commission. Your response
should be submitted to the Commission within five days
after receipt of this notification.

If you have any questions, please contact Jay B.
Myerson at (202) 523-4178.
Sin;g}ely,

am ldaker
General Counsel

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 218(76)
The Barnard for Congress
Committee

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been
conducted, and reasonable cause to believe having been found
that the respondent, The Barnard for Congress Committee
(hereinafter "Respondent"), may have violated 2 U.S.C. § 441lb(a):
Now, therefore, the respective parties herein, the
Federal Election Commission (hereinafter "the Commission"),
and Respondent, having duly entered into conciliation
pursuant to 2 U.S.C. § 437g(a) (5), do hereby agree as
follows:
1. The Federal Election Commission has jurisdiction
over the Respondent and the subject matter of this proceeding.
2. Respondent has had a reasonable opportunity
to demonstrate that no action should be taken in this matter,
pursuant to 2 U.S.C. § 437g(a) (4).
3. The pertinent facts and law in this matter

are as follows:
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(a) The Respondent was the principal campaign
committee authorized by D. Douglas Barnard, a candidate for
Congress from the Tenth Congressional District of Georgia,
in the 1976 primary and general elections;

(b) Mr. Barnard announced his candidacy in
February 1976. Campaign contributions were not coming in
very rapidly and when May arrived it became clear to the
Respondent that there would pve insufficient funds with which
to enter into contracts for television, radio and newspaper
advertising for the primary election. It was determined by
the Respondent that $10,000 would have to be borrowed for
this purpose.

(c) Mr. Barnard was then employed by the
Georgia Railroad Bank and Trust Company (hereinafter "Bank"),
as an Executive Vice President.

(d) On May 14, 1976, the Respondent borrowed
from the Bank the sum of $10,000 payable in 180 days, together
with interest thereon at the rate of 7.6% per annum. The sole
collateral of said loan was a security interest in all of
Respondent's property then left with the Bank or which might
thereafter have come into the possession of the Bank,

including any and all balances, credits, deposits and accounts

of the Respondent left with the Bank. As of May 14, 1976, the




property of the Respondent in the possession of the Bank
was $5,396.78. This amount varied from time to time. The
loan data sheet reported this as an unsecured loan.

(e) The application for the loan was made to
Mr. Charles B. Presley, Chairman of the Board of Georgia
Railroad Bank & Trust Company. No formal application was
submitted, nor was one required or generally submitted for
a loan in that amount. The request was made directly to
Mr. Presley, rather than to one of the lending officers,
because of Mr. Barnard's connection with the Bank.

(f) The loan was negotiated for the Respondent
by Donald Gratham, who was the Respondent's finance chair-
man; however, the chairman of the Respondent, Mr. Hugh
Connolly, signed the note for the Respondent.

(g) The Respondent's representative represented
that he and other members of the Committee would be
responsible for seeing that the debt would be paid. Although
Mr. Connolly and others would have been willing to endorse
the note personally, such action on their part would probably
have resulted in their violating the Federal Election
Campaign Act, in view of the attribution to them of a part
of the loan as a contribution. However, the loan data sheet

prepared in connection with the loan which shows the loan




to be unsecured, also shows Mr. Connolly's net worth, as
evideﬁce that the Bank intended that Mr. Connolly would see
to it that the loan was paid.

(h) The chairman of the Bank authorized the loan
to the Respondent. In authorizing the loan he took into
consideration the character and reputation cf the chairman
of the Respondent, of other members of the Respondent, of
the candidate and that the candidate was worthy of the support
of the members of the Respondent.

(i) The interest rate on the loan was set at 7.6%
based on the rates being given the chairman of the Respondent
for personal loans with the Bank. Unsecured business loans,
however, were then being extended under the Bank's guide-
lines at 8 3/4.

(3) After the loan was made, pursuant to Bank
procedures, the details of the loan were summarized on a
computer print-out which was prepared daily. This daily
report was presented to the Finance Committee of the Bank's
Board of Directors.

WHEREFORE, the respondent agrees that:
4. The Commission construes the phrase "ordinary
course of business" as set forth in 2 U.S.C. § 431 (e) (5) (G)
to require more than that the loan be made in accordance with

the applicable banking laws and regulations.




5. That according to this construction, the loan
was made outside the ordinary course of business as set forth
in 2 U.S.C. § 431 (e) (5) (G) and, as a result thereof, that
Respondent accepted a contribution to the Committee in
violation of 2 U.S.C. § 441b(a).

6. That under this construction, acceptance of the
loan by the Respondent was not a knowing and willful violation
of the Federal Election Campaign Act of 1971, as amended, 2
U.S5.C. § 431 et seq.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be accepted
and will pay a civil penalty of $100.

8. The Commission on request of anyone filing a
complaint under 2 U.S.C. § 437g(a) (1) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated, it
may institute a civil action for relief in the United States
District Court for the District of Columbia.

9. This agreement shall become effective as of
the date that all parties hereto have executed same and the

Commission has approved the entire agreement.
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ATTEST:

ATTEST:

The Barnard for Congress
Committee

BY

ITS

Federal Election Commission

BY

William C. Oldaker
General Counsel

DATE

o
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

October 23, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esq.

Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

On August 9, 1978, the Commission found that there
is probable cause to believe that the Georgia Railroad
Bank & Trust Company violated 2 U.S.C. § 441b and
authorized this Office to file a lawsuit.

As you know, we have refrained from filing that
lawsuit while endeavoring a final time to resolve this
matter informally with a conciliation agreement ac-
ceptable to both your client and the Commission.
Enclosed is an agreement which, if accepted by your
client, I am prepared to recommend be approved by the
Commission. Your response should be submitted to the
Commission within five days after receipt of this
notification. .

If you have any questions, please contact Jay B.
Myerson at (202) 523-4178.

Since ely,

s

William C{ Oldaker
General Counsel

Enclosure
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BEFORE THE FEDERAL ELECTION COMMISSION -

In the Matter
MUR 218(76)
Georgia Railroad Bank
and Trust Company

e

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been
conducted, and reasonable cause to believe having been
found that the respondent, Georgia Railroad Bank & Trust
Company (hereinafter "Respondent"”), may have violated
2 U.S.C. § 441b(a):

Now, therefore, the respective parties herein, the
Federal Election Commission (hereinafter "the Commission"),

and Respondent, having duly entered into conciliation

pursuant to 2 U.S.C. § 437g(a) (5), do hereby agree as

follows:

1. The Federal Election Commission has
jurisdiction over the Respondent ané the subject matter
of this proceeding.

2. Respondent has had a reasonable opportunity
to demonstrate that no action shoulé be taken in this

matter, pursuant to 2 U.S.C. § 437g(a) (4).




3. The pertinent facts and law in this matter
are as follows:

(a) The Barnard for Congress Committee
(hereinafter "Borrower") was the principal campaign
committee authorized by D. Douglas Barnard, a candidate
for Congress from the Tenth Congressional District of
Georgia in the 1976 primary and general elections.

(b) Mr. Barnard announced his candidacy in
February 1976. Campaign contributions were not coming in
very iapidly and when May arrived it became clear to the
Borrower that there would be insufficient funds with
which to enter into contracts for television, radio and
newspaper advertising for the primary election. It was
determined by the Borrower that $10,000 would have to be
borrowed for this purpose.

(c) Mr. Barnard was then employed by the
Respondent as an Executive Vice President.

(d) On May 14, 1976, the Borrower borrowed
from Respondent the sum of $10,000 payable in 180 days,
together with interest thereon at the rate of 7.6% per
annum. The sole collateral of said loan was a security

interest in all property of the Borrower then left with




the Respondent or which might thereafter have come into
possession of the Respondent, including any and all balances,
credits, deposits and accounts of the Borrower left with
the Respondent. As of May 14, 1976, the property of the
Borrower in the possession of the Respondent was $7,396.78.
This amount varied from time to time. The loan data sheet
reported this as an unsecured loan.

(e) The application for the loan was made
to Mr. Charles B. Presley, Chairman of the Board of
Georgia Railroad Bank & Trust Company. No formal
application was submitted, nor was one required or generally
submitted for a loanr in that amount. The request was made
directly to Mr. Presley, rather than to one of the lending
officers, because of Mr. Barnard's connection with the
Respondent.

(f) The loan was negotiated for the Borrower
by Donald Gratham, who was the Borrowér's finance chair-
man; however, the chairman of the Borrower, Mr. Hugh

Connolly, signed the note for the Borrower.

(g) The Borrower's representative represented

that he and other members of the Committee would be

responsible for seeing that the debt would be paid.




Although Mr. Connolly and others would have been willing
to endorse the note personally, such action on their

part would probably'have resulted in their violating the
Federal Election Campaign Act, in view of the attribution
to them of a part of the loan as a contribution. However,
the loan data sheet prepared in connection with the loan
which shows the loan to be unsecured, also shows

Mr. Connolly's net worth, as evidence that the Respondent
intended that Mr. Connolly would see to it that the loan
was paid.

(h) The chairman of the Respondent authorized
the loan to the Borrower. In authorizing the loan he took
into consideration the character and reputation of the
chairman of the Borrower, of other members of the
Borrower, of the candidate and that the candidate was
worthy of the support of the members qf the Borrower.

(i) The interest rate on the loan was set at 7.6%
based on the rates being given the chairman of the
Borrower for personal loans with the Respondent. Unsecured
business lcans, however, were then being extended under
the Respondent's guidelines at 8 3/4.

(j) After the loan was made, pursuant to
Bank procedures, the details of the loan were summarized

on a computer print-out which was prepared daily. This




daily report was presented to the Finance Committee of

the Bank's Board of Directors.
WHEREFORE, the respondent agrees that:

4. The Commission construes the phrase
"ordinary course of business" as set forth in 2 U.S.C.
§ 431(e) (5) (G) to require more than that the loan be
made in accordance with the applicable banking laws and
regulations.

5. That according to this construction, the
loan was made outside the ordinary course of business as
set forth in 2 U.S.C. § 431(e) (5) (G) and, as a result
thereof, that Respondent made a contribution tc the
Committee in violation of 2 U.S.C. § 441b(a).

6. That under this construction, the negotiation
and execution of the loan by the Respondent was not a
knowing and willful violation of the Federal Election
Campaign Act of 1971, as amended, 2 U.S.C. § 431 et seq.

7. For the purpose of settling this controversy,
Respondent agrees that similar loans will not be made to
committees supporting Respondent's officers, directors,

or other insiders.




8. The Commission on request of anyone filing

a complaint under 2 U.S.C. § 437g(a) (1) concerning the

matters at issue herein or on its own motion may review
compliance with this agreement. If the Commission believes
that this agreement or any requirement thereof has been
violated, it may institute a civil action for relief in
the United States District Court for the District of
Columbia.

9. This agreement shall become effective as
of the date that all parties hereto have executed same

and the Commission has approved the entire agreement.

ATTEST: Georgia Railroad Bank &
Trust Company

BY

ITS

ATTEST: Federal Election Commission

BY

William C. Oldaker
General Counsel
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902 OEORGIA RAILROAD BANK BUILDING
AUGUSTA., GEORGIA 30903

August 10, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

b Re: MUR 218 (76)

s Dear Mr. Myerson:

- My earlier letter today was signed and mail before our

o long distance telephone conferences today. This letter will
confirm the substance of our long distance conferences

o today.

o 1. You informed me that yesterday the Federal Election

~ Commission had made a determination that there was probable

B cause to believe that both the bank and the Barnard for Congress
S Committee had violated the law.

o 2. You understand that, on behalf of the Barnard for

. Congress Committee, I insist upon my client's right to a

' meaningful conference and that the Federal Election Commission,
™ pursuant to law, attempt to resolve this matter by conference,

persuasion and negotiation - in a meaningful form. This cannot
consist of telephone conferences in which I am informed of the
position of the Federal Election Commission but not of the
specific basis for that position.

3. Mr. Samuel Waller is to meet with you and Mr. Charles
Steele, who is the number two man on the Commission's legal staff.
General counsel, Mr. Oldaker, will not be present. You and Mr.
Steele have no authority to bind Federal Election Commission in
any manner whatsoever. Your only authority is to discuss the
matter and make a recommendation to general counsel, who then
will either accept or reject your recommendation. If he accents
your recommendation, general counsel will then recommend your
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Mr. Jay Myerson
August 10, 1978
Page 2

recommendation to the Commission, who will either accept it or
reject it. In short, you and Mr. Steele have, at best, only very,
very limited authority.

4. The Barnard for Congress Committee takes the position
that the duty of Federal Election Commission, under 2 USC 437
(g), to make every endeavor to correct or prevent a violation
by "informal methods of conference, conciliation and persuasion"
must include a meaningful conference in which the information
sought in my letter to Mr. Oldaker dated June 12, 1978, is
furnished. 1In light of that information, there can be an
intelligent and informed discussion about the contents of a
conciliation agreement. Such a conference should he between

me and someone with authority to make recommendations to the
Commission.

Mr. Samuel Waller represents the bank only. Thus Mr.
Waller's conference with you and Mr. Steele on August 14, 1978,
does not bind my client in any way whatsoever.

Please let me hear from you.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

\
W
BY: .
ay'M. Sawilowsky

JMS:sf

cc: Mr. William C. Oldaker
Mr. Paul Lovejoy
Mr. D. Hugh Connolly
Mrs. Nancy McJunkin
Mr. J. Carlisle Overstreet
Mr. Don Grantham
Mr. Samuel Waller
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August 10, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson

Federal Election Commission N -
1325 K Street, N. W. .- 805287%
Washington, D. C. 20463 —

Re: MUR 218 (76)
Dear Mr. Myerson:

My earlier letter today was signed and mail before our
long distance .telephone conferences today. This letter will
confirm the substance of our long distance conferences
today.

1. You informed me that yesterdav the Federal Flection
Commission had made a determination that there was probable
cause to belicve that both the bank and the Barnard for Congress
Committee had violuated the law.

2. You understand that, on behalf of the Barnard for
Congress Committee, I insist upon my client's right to a
meaningful conference and that the Federal Election Commission,
pursuant to law, attempt to resolve this matter by conference,
persuasion and negotiation - in a meaningful form. This cannot
consist of telephone conferences in which I am informed of the
position of the Federal Election Commission but not of the
specific basis for that position.

3. Mr. Samuel Waller is to meet with you and Mr. Charles
Steele, who is the number two man on the Commission's legal staff.
General counsel, Mr. Oldaker, will not be present. You and Mr.
Steele have no authority to bind Federal Election Commission in
any manner whatsoever. Your only authority is to discuss the
matter and make a recommendation to general counsel, who then
will either accept or reject vour recommendation. If he accents
vour recommendation, general counsel will then recommend your
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Mr. Jay Myerson
August 10, 1978
Papge 2

reccommendation to the Commission, who will either accept it or
reject it. 1In short, you and Mr. Steele have, at best, only very,
very limited authority.

4. The Barnard for Congress Committee takes the position
that the dutv of Federal Election Commission, under 2 USC 437
(g), to make every endeavor to correct or prevent a violation
by "informal methods of conference, conciliation and persuasion’
must include a meaningful conference in which the information
sought in my letter to Mr. Oldaker dated June 12, 1978, is
furnished. 1In light of that information, there can be an
intelligent and informed discussion about the contents of a
conciliation agreement. Such a conference should he between
me and someone with authority to make recommendations to the
Cormission.

Mr. Samuel Waller represents the bank only. Thus Mr.
Waller's conference with you and Mr. Steele on August 14, 1978,
does not bind my client in any way whatsoever.

Please let me hear from vou.

Sincerely yours,

JAY M. SAWILOWSIY I;C%Q
,z /

BY:
(Jay’ M. Saw1lowsky

JIMS:sf

c: WME. William C. Oldaker

Mr. Paul Lovejoy

Mr. D. Hugh Connolly

Mrs. Nancy McJunkin

Mr. J. Carlisle Overstreet
Mr . Don Grantham

Mr. Samuel Waller
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Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
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AUGUSTA. GEORGIA 30002

August 10, 1978

1325 K Street, N. W.
Washington, D. C. 20463

. William C, Oldaker CERTIFIED MAIL
Federal Election Commission RETURN RECEIPT REQUESTED

Mr. Paul Lovejoy
- Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

™~

- Mr. Jay Myerson CERTIFIED MAIL

- Federal Election Commission RETURN RECEIPT REQUESTED
1325 K Street, N. W.

< Washington, D. C. 20463

- Re: MUR 218 (76)

Lo
Gentlemen:

as

- Please respond to my letters to you of May 17, 1978,

May822, 1978, June 12, 1978, July 6, 1978 and August 2,
1978.

Enclosed is a photostat of the article in the "Augusta
Chronicle" for August 10, 1978 reporting the results of the
primary last Tuesday. Please note Mrs. Hemenway's gracious
statement conceding defeat in which she gives due credit to
the newspaper and Federal Election Commission, and other
unnamed co-conspirators. For your ready reference, Mrs.
Hemenway's complaint against ''the new Augusta weekly' was
that it refused to distribute her camnaign literature,
enclosed in their newspaper, for free. Apparently it, and
the other two newspapers, also refused to print, for free,
her campaign literature as news articles. My last letter
to you included her last broad side before the election.

Reference to your file, and the enclosed, will show that
Mr. Barnard and the members of the Barnard for Congress




Mr. William C. Oldaker
Mr. Paul Lovejoy

Mr. Jay Myerson

August 10, 1978

Page 2

Committee have been harrassed ever since Mr. Hemenway filed
his original complaint against Mr. Barnard. They are anxious
that this harrassment, which now includes substantial expenses,
be brought to an end.

Please let me hear from you.

Sincerely,

JAY M. SAWILOWSKY, P,

.

Sawilowsky

JMS:sf
Enclosure

cc: Mr. D. Hugh Conrolly
Mr. Don Grantham
Mr. J. Carlisle Overstreet
Mrs. Nancy McJunkin
Mr. Samuel Waller
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School board members recalled
DOUGLASVILLE, Ga. (AP) — Rusidents of Douglas County

School Superintendent Eugene Sheets, whom (he board tried to
fire, but whose job was saved by a court order, said he was “ex-
tremely pleased with what the voters did to me.”

Sheets is the only elected county official who cannot be pulled out
under the recall law.

every effort to work with the board and I believe citizens

every effort,” Sheets sald.
munhrhl:y Price survived the recall, and only by a

?

and Diane “theridge. 2,186-083.

Barnard wins

- 10th District

by landslide

By Bryant Steele
Chronicle Staff writer

With most of the votes counted,
10th District D. Douglas
Barnard Jr., who was declared an ear-
ly winner in Tuesday's primary, main-
tained the large percentage he had
held since early in the voting over
challenger Betty Hearn Hemenway of
Eatonton.

Returnz  Wednesday afternoon
showed Barnard with 38,591 votes, or
almost 72 percent, to Mrs. Hemen-
way's 15,052

The former Augusta banker carried
Richmond County with 12,372 votes,
or almost 73 percent, to Mrs. Hemen-
way's 4,640,

He also carried Mrs. Hemenway's
home county, Putnam, by a slim 11

" vote margin, 837-626.

Columbia Countians voted for Bar-
nard 2,903 times and for Mrs. Hemen-
way 1,461 times.

Bamnard gave a prepared victory
statement Tuesday night in which he
thanked his supporters and pledged
his best efforts in the future.

Mrs. Hemenway said Wednesday
evening in a pnplred statement that
Barnard's election “"was due in large
measure to the refusal of the press in
the 10th District, especially the two
Augusta da'lies and the new Augusta
weekly, to reveal the details of his vot-
ing record and the illegal financial ar-
rangements which allowed the former
banker-lobbyist to finance his first
campaign (in 1976).

Mrs. Hemenway’s husband, John
D. Hemenway, recently filed suit in
U.S District Court in the District of
Columbiz against Bamerd and the
Federal Elections Commission and
charged the FEC has not acted expe-
ditiously in an investigation of alleged
wrongdoing in Barnard's 1976 cam-
paign. Barnard denied any wrongdoing
after the sult was filed.

Wednesday Mrs. Hemenway said
the suit would be followed-up.

“The next development will be in
the law courts. Already one suit Is
filed against Bamnard in the U.S. Dis-
trict Court of the District of Columbia
and further actions are b&. dis-
cussed with counsel
of power and conspiracy to lmnipu-
late the news by persons enjoined to
control the Augusta datly
newspapers,’' she sald.
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JAY M. SAWILOWSKY. P.C.

ATTORNEY AT LAW
902 GEORGI/A RAILROAD BANK BUILDING
AUGUSTA GEORGIA 30902

Mr. William C. Oldaker
Federal Flectrion Commission
1325 K Street, N. 1.
Washington, D. C. 20463

"CERTIFIED MAILL
PETURN RECEIPT REOUESTED
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FEDERAL FLECTION
JAY M. SAWILOWSKY. P.C. R SON
ATTORNEY AT LAW

902 GEORGIA RAILROAD BANK BUILDING

AUGUSTA. GEORGIA 30902 18 AUG 1Y AM 9. 39
August 10, 1978 » 80528r

Mr. William C. Oldaker CERTIFIED MAIL
Federal Election Commission RETURN RECEIPT REQUESTED
1325 K Street, N. W.
- Washington, D. C. 20463
< Mr Paul Lovejoy
- ederal Election Commission
1325 K Street, N. W.
1~ Washington, D. C. 20463
o Mr. Jay Myerson CERTIFIED MAIL
Federal Election Commission RETURN RECEIPT REQUESTED
- 1325 K Street, N. W.
—~ Washington, D. C. 20463
s Re: MUR 218 (76)
< Gentlemen:
& Please respond to my letters to you of May 17, 1978,
~ May 22, 1978, June 12, 1978, July 6, 1978 and August 2,
1978.

Enclosed is a photostat of the article in the "Augusta
Chronicle" for August 10, 1978 reporting the results of the
primary last Tuesday. Please note Mrs. Hemenway's gracious
statement conceding defeat in which she gives due credit to
the newspaper and Federal Election Commission, and other
unnamed co-conspirators. For your ready reference, Mrs.
Hemenway's complaint against ''the new Augusta weekly'" was
that it refused to distribute her camnaign literature,
enclosed in their newspaper, for free. Apparently it, and
the other two newspapers, also refused to print, for free,
her campaign literature as news articles. My last letter
to you included her last broad side before the election.

Reference to your file, and the enclosed, will show that
Mr. Barnard and the members of the Barnard for Congress
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Mr William €. Oldaker
Mr. Paul lLovejoy

Mr. Jay Myerson

August 10, 1278

Page 2

Committee have been harrassed ever since Mr. Hemenway filed
his original complaint against Mr. Barnard. They are anxious
that this harrassment, which now includes substantial expenses,
be brought to an end.

Please let me hear from you.

Sincerely,

JAY M. SAWILOWSKY, P,

IMS:sf
Enclosurce

cc: Mr. D. Hugh Connolly
Mr. Don Grantham
Mr. J. Carlisle Overstreet
Mrs. Nancy McJunkin
Mr. Samuel Waller
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BEFORE THE FEDERAL ELECTION OCOMMISSION

In the Matter of ;

Georgia Railroad Bank and)
Trust Company ) MUR 218 (76)

)

Doug Barnard for Congress)

Committee )

CERTTFICATION

I, Marjorie W. Bmons, Secretary to the Federal Election

Cammission, do hereby certify that on August 9, 1978, the
Camission determined by a vote of 4-0 to adopt the recammendation
of the General Counsel to take the following actions in the
above-captioned matter:
1. Find probable cause to believe that the Georgia
ls?izlnx)oad Bank and Trust Campany violated 2 U.S.C

2. Find probable cause to believe that the Doug Barnard for
Congress Cammittee violated 2 U.S.C. §441b.

3. Authorize the Office of the General Counsel to file
a lawsuit against the respondents.

Voting for this determination were Commissioners Aikens, Harris,
Springer and Staebler. Commissioners Thamson and Tiernan were not

present at the time of the vote.

_ fé/ z'zx“

Date Marjorie W. Emmons
Secretary to the Commission
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‘ ’ EXECUTIVE SESSION
August 9, 1978

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Georgia Railroad Bank and MUR 218 (76)

Trust Company

Doug Barnard for Congress
Committee

e N N N N “wa

General Counsel's Report

I. Background

On October 19, 1977, the Commission found reasonable cause
to believe that the Georgia Railroad Bank and Trust Company ("the
Bank") violated 2 U.S.C. § 441b in making a $10,000 unsecured
loan to the Doug Barnard for Congress Committee ("the Committee").
On March 15, 1978, the Commission found reasonable cause to be-
lieve that the Committee violated 2 U.S.C. §441b in accepting the
loan from the Bank. Conciliation agreements prepared by this

office were sent to both respondents.

II. Conciliation

This office has been in communication with Samuel C. Waller,
counsel to the Bank, and Jay M. Sawilowsky, attorney for the Com-
mittee, regarding the conciliation of this matter. During this
conciliation period alternative agreements were received by the
Commission from counsel for the Committee on June 20, 1978, and
from counsel for the Bank on July 7, 1978. Attachments I and
II respectively. 1In addition to the alternative agreements submit-
ted by respondents, this office and counsel for both the Bank

and the Committee have engaged in numerous telephone conversations

and written exchanges regarding the conciliation of this matter,




including the submission of supplemental documents by the Commit-
tee.l/ All supplemental documents and communications from respond-
ents have been reviewed by this office but have not altered our
perception of this matter.

It is our belief that neither the alternative agreement submit-
ted by the Committee nor the agreement proposed by the Bank is

acceptable. We feel that a reasonable conciliation of this matter

must include an agreement with respondents which contains an

admission of violation and some civil penalty. Despite repeated
discussions on these issues we have been unable to persuade the
Bank or the Committee to accept these provisions as elements of a
conciliation agreement to be entered into by respondents and the
Commission.

We believe that the various communications with counsel for
the respondents and the length of time during which this Office
has attempted to conciliate this matter more than satisfies the
statutory conciliation requirement. In light of the apparent
reluctance of both respondents to accept certain provisions as
part of a conciliation agreement which we believe to be funda-
mental to a reasonable resolution of this case, it is the recom-
mendation of the Office of General Counsel that the Commission
find probable cause to believe that the Georgia Railroad Bank and
Trust Company and the Doug Barnard for Congress Committee viola-
ted 2 U.S.C. § 441b in connection with the loan from the Bank to

the Committee.

l/ Attachment III consists of copies of written communications
from respondents.




s

EAE TS

III. Recommendation

1) Find probable cause to believe that the Georgia Railroad
Bank and Trust Company violated 2 U.S.C. § 441b.

2) Find probable cause to believe that the Doug Barnard for
Congress Committee violated 2 U.S.C. § 441b.

3) Authorize the Office of General Counsel to file a lawsuit

against the respondents.

8/ /18

Date /' William/pc Oldaker
General “Counsel




BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of

The Barnard for Congress MUR 218(76)

Committee

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been conducted,
and reason to believe having been found that the Barnard for
Congress Committee (hereinafter '"Respondent') violated 2 U.S.C.
§441b(a).

Now, therefare, the respective parties have in the
Federal Election Commission and Respondent, having duly entered
into conciliation pursuant—to 2 U.S.C. §437g(a)(5), do hereby
agree as follows:

1. The Federal Election Commission has jurisdiction
over the respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter pur-
suant to 2 U.S.C. ; 437g(a) (4).

3. The pertinent facts and law in this matter are as
follows:

(a) Respondent was the principal campaign committee
authorized by D. Douglas Barnard, a candidate for Congress from
the Tenth Congressional District of Georgia in the 1976 primary
and general elections.

(b) On May 14, 1976 respondent borrowed from the
Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable
in 180 days, together with interest thereon at the rate of 7.6%
per annum. This loan was secured, by the express terms of the

promissory note of the respondent to said bank, by the respondent's

checking account in said bank. On May 14, 1976, the respondent had




on deposit with that bank, exclusive of the aforesaid loan,
$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(c) The promissory note expressly provided that
the bank was to have a security interest, securing the aforesaid
loan, on the respondent's checking account. The promissory
note further provided that at any time the bank should feel
insecure for any reason whatsoever, the bank could, without
demand or notice, declare the debt due and exercise its rights
and remedies under its contract and the Uniform Commercial Code
in effect in Georgia. Under Georgia Code §§ 109A-9-201, 203, 204
and 302, the bank had a perfected security interest in the
respondent's checking account in favor of the bank. Under Georgia
Code § 109A-1-208, the provision for acceleration of the debt,

in the event that the bank should feel insecure for any reason
whatsoever, is lawful ;nd enforceable provided the bank acts in
good faith, and the burden of establishing lack of good faith
is on the party against whom the power has been exercised.
Reference to the resandent's records of its checking account
shows that, from May 14, 1976 until December 31, 1976, the bank
was secured at all times and at times the bank was 1007 secured
and at other times the bank was secured in excess of 100%.

(d) Mr. D. Douglas Barnard was employed at the
Georgia Railroad Bank & Trust Company as an Executive Vice
President at the time the loan was made.

(e) The loan was negotiated and executed on behalf
of respondent by its Chairman, Mr. D. H&éh Connolly.

(f) The loan was authorized by Mr. Charles B.
Presley, Chairman of the Board of the Georgia Railroad Bank &
Trust Company.

(g) Prior to May 14, 1976 D. Hugh Connolly had
made a number of loans for himself personally from the said bank,

which loans carried interest at rates of 7%, 7%% and 7%% per annum.

-2-




(h) On May 14, 1976 there were no regulations
of the Federal Election Commission defining ''ordinary course
of business."

(i) On April 3, 1978 the Federal Election
Commission submitted its request, set .forth in the Federal
Register of April 7, 1978, for comments for the purpose of
proposing certain new regulations, including a specific pro-
posal defining "ordinary course of business'" under 2 U.S.C.
431(e)(5)(G) and 2 U.S.C. 431(£)(4)(K). The proposed definition
of "ordinary course of business' contains seven standards.

(j) The respondent has submitted evidence that
on May 14, 1976 the bank took into consideration, in making the
loan, the impeccable character and reputation of D. Hugh
Connolly and the other members of the Committee and that it
is standard bank practice to consider the character of the borrower
as among the most important things taken into consideration. The
respondent further furnished evidence that since the loan was
made, there have been two bank examinations by state and federal
regulatory authorities and that the bank's loan portfolio is
examined annually gy the bank's independent auditors; neither
the state and federal bank examiners nor the bank's independent
auditors have ever criticized or taken exception to this loan.
The respondent further submitted evidence that the Georgia
Department of Banking & Finance, by letter dated May 5, 1978,
gave its opinion that this loan was made in conformity with the
Financial Institutions Code of Georgia (codified as Title 41A of

the Code of Georgia) and appears to have been made in the ordinary

course of business,

4. The rfederal Election Commission takes the position
that this loan was made outside the ordinary course of business
as set forth in 2 U.S.C. §431(e)(5)(G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. §441(b)(a).

-3-
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The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. §431(e)
(5)(G) and therefore did not constitute a contribution to
respondent in violation of 2 U.S.C. §441lb(a). The Federal
Election Commission and the respondent have a sharp disagreement
regarding the definition of the term "in the ordinary course of
business'" as used in the aforesaid Code Sections as applied to
the facts in this case.

5. It appears that at worst the respondent may ha-e
committed an inadvertent, accidental, unknowing technical error
in making this loan in an obscure and ambiguous situation,
created in part by the absence of any regulations of the Federal
Election Commission defining the term "in the ordinafy course of
business." -

6. The negotiation and execution of the aforesaid
loan by respondent was not made in a knowing and willful attempt
to violate any provision of the Federal Election Campaign Act
of 1971, as amended, 2 U.S.C. §431 et seq. By the execution
of this Conciliation Agreement, the respondent does not admit
any violation of 2 U.S.C. §431 et seq., and expressly denies
any violation, and states that it had no knowledge of or intent
to commit any violation or offense under 2 U.S.C. §431 et seq.,
and enters into this Conciliation Agreement for the sole purpose
of resolving this dispute pursuant to the provisions of 2 U.S.C.
§437g.

7. Hereafter the respondent will not make any loan
except in compliance with the regulations of the Federal Election
Commission set forth in its proposed regulation dated April 3,
1978, set forth in the Federal Register of April 7, 1978, or as
thereafter adopted.

8. The Federal Election Commission on request of
anyone filing a complaint under 2 U.S.C. §431g(a)(l) concerning

the matter at issue herein or on its own motion may review

—4-




compliance with this agreement. If the Federal Election
Commission believes that this agreement or any requirement
thereof has been violated, it may institute a civil action

for relief in the United States District Court for the Southern
District of Georgia in accordance with 2 U.S5.C. §437g(a) (7).

9. This agreement shall become effective as of the
date that all parties hereto have executed same and the Federal
Election Commission has approved the entire agreement.

ATTEST: BARNARD FOR CONGRESS COMMITTEE
Sy

leﬁ/,g{/l% AQ//W AL O ((\Mv

;W ol By D. Hugh Connolly ™

2;3 R “}’i . Its Chairman
. ) Date ¢-1y. 78

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Georgia Railroad Bank
& Trust Company

MUR 218(76)

CONCILIATION AGREEMENT

This matter having been initi;ted by a signed, sworn and
notarized complaint, an investigation having been conducted, and
reasonable cause to believe having been found that the respondent,
Georgia Railroad Bank & Trust Company (hereinafter "Respondent"),
may have violated 2 U.S.C. §441b(a):

Now, thereforg, the respective parties herein, the Federal
Election Commission (hereinafter "the Commission”) and Respondent,
having duly entered ;nto conciliation pursuant to 2 U.S.C. §437g
(a) (5), do hereby agree as follows:

1. Commission has jurisdiction over the Respondent and
the subject matter of this proceeding.

2. Respondgpt has had a reasonable opportunity to demon-
strate that no action should be taken in this matter, pursuant to
2 U.S.C. §437g(a) (4).

3. The pertinent facts and law in this matter are as
follows:

(a) The Barnard for Congress Committee (hereinafter
"Borrower") was the principal campaign committee authorized by
D. Douglas Barnard, a candidate for Congress from the Tenth
Congressional District of Georgia in the 1976 primary and general
elections;

(b) On May 14, 1976, the Borrower borrowed from
Respondent the sum of $10,000 payable in 180 days, together with
interest thereon at the rate of 7.6% per annum. The sole colla-
teral securing said loan was a security interest in the property
of Borrower then in, or which may later have come into, possession

of Borrower. As of May 14, 1976 the property of Borrower in the

possession of Borrower was $7,396.78.
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(c) Mr. D. Douglas Barnard was employed by Respondent

as an Executive Vice President at the time the loan was made;
(d) The loan was negotiated on behalf of Borrower by

its Chairman, D. Hugh Connolly, who executed a promissory note

evidencing the said loan, as follows: "Doug Barnard for Congress,

by: D. Hugh Connolly;"
(e) The loan was authorized by Charles B. Presley,
Chairman of the Board of Respondent, after satisfying himself

that the risk of nonrepayment of the loan by Borrower was

"minimal" based on his knowledge of Messers. Connolly and

Barnard, and the other members of the committee whose reputations
were impecable and who assured him that the loan would be
repaid. |

4. The Commission contends that the loan was made outside
the ordinary course of business as set forth in 2 U.S.C.
§431(e) (5) (g) ard; as a result thereof, that Respondent made
a contribution to Borrower in violation of 2 U.S.C. §441b(a).

5. Respondent contends that the loan was made in the
ordinary course of business and therefore was not in violation
of 2 U.S.C. §441b(a).

6. The negotiation and execution of the loan by
Respondent was not made in a knowing and willfull attempt to
violate any provisicon of the ?ederal Election Campaign Act
of 1971, as amended, 2 U.S.C. §431 et seq.

7. For the purpose of settling this controversy,
Respondent represents that similar loans will not be made by it
to political committees without adequate security therefor, and
that to avoid litigation in ﬁhe matter at hand hereby accepts
an admonition from the Commission that such conduct may have
constituted a violation of 2 U.S.C. §441lb(a).

8. The Commission on request of anyone filing a complaint
under 2 U.S.C. §437g(a) (1) concerning the matters at issue here-
in or on its own motion may review compliance with this agreement.
If the Commission believes that this agreement or any requirement
thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of
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Page 3 of Concsiation Agreement '
Columbia, 2 U.S.C. §437g(a) (7).
9. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission

has approved the entire agreement.

ATTEST: GEORGIA RAILROAD BANK &
TRUST COMPANY

By

Its

ATTEST: FEDERAL ELECTION COMMISSION

By

William C. Oldaker
General Counsel

Date




FEDERAL ELECTION COMMISSION

Doug Barnard for Cocngress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned
officer authorized by law to administeé oaths, CHARLES B.
PRESLEY, who being first duly sworn deposes and says on oath
as follows:

1. That he is Chairman of the Board of the Georgia
Railrbad Bank & Trust Comnany.

2. That in authorizing the loan to the above

Committee on May 14, 1976, the deponent took into consideration

the impeccable character and reputation of D. Hugh Connolly,

Chairman of the Doug Barnard for Congress Committee, and the
other members of the Cémmittee; and further that D. Douglas
Barnard, Jr. was well known and enjoved an impeccable reputation
and was worthy of the support of Mr. Connolly and the other
members of that Commiétee.

3. In making loans, many things are taken into
consideration, The character of the borrower is among the
most important. Please refer to the attached reference
material.

4. That the interest on the loan was set at 7%7
per annum because Mr. D. Hugh Connolly, Chairman of the Committee,
who was making arrangements about the loan, had been making
personal loans with the bank with interest at 7%% vper annunm
or less.

5. Since this loan was made, there have been two
bank examinations by State and Federal regulatory authorities.
In addition, the bank's loan portfolio is examined annually by
the bank's independent auditors, Touche Ross & Company. MNeither
the State and Federal bank examiners nor the bank's independent

auditors have ever classified (criticized or taken exception to)




7 0 -’sf]!"]Z'Q:’)')@

this loan. 1In this connection, both the State and Federal
bank examiners and the independent auditors search for loans
in violation of State or Federal banking laws or which
represent more than the average credit risk, and report

such loans in a special section of their reports reserved

for that purpose. Again, this loan has never been classified
(criticized or exception taken thereto) by the bank examiners
or the independent auditors. Attached is the letter of the
Georgia Department of Banking & Finance, dated May 5, 1978,
which shows that this loan was made in conformity with the
Financial Institutions Code of Georgia (codified as Title 41A
of the Code of Georgia) and anvears to have been made in the

ordinary course of business.

" Sworn to and subscribed before me

this ;;Lp day of May, 1978.

~

A

Notany Publi@, Richmond County, Ga.

Notary Publlz, Nichmend ity Goorgia
My Commussion Expires July o, 1981




FEDERAL ELECTION COMMISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned
officer authorized by law to administer oaths, SARAH B. DeLOACHE,
who being first duly sworn deposes and says on oath as follows:

1. She is a Vice-President of the Georgia Railroad
Bank & Trust Company and is Manager of the Credit Department of
said ﬁank.

2. That attached hereto as Exhibit A, and incorporated
herein by reference thefeto, is a copy of a report prepared from
said bank's records shéwing new and renewed loans for May 1976.

The total number of new loans during that period was 307 and the
total number of loans.;enewed was 502, The total number of all
such loans which were made with interest at the rate of 7%% or
under was 73, of which 36 were made on a secured basis and 37

on an unsecured basisi

3. That the records of the bank show that D, Hugh
Connolly had the following personal loans with the Georgia Railroad
Bank & Trust Company, open on the following dates, for the following

amounts, with the following interest, and due on the dates

indicated:

DATE OF LOAN AMOUNT OF LOAN INTEREST RATE DUE DATE
3/21/74 $17,000.00 . 8% 3/21/75
As of May 1976 Renewed for At 7% 12/16/76

$12,600.00
12/23/74 $ 4,950.00 8% 3/24/75
As of May 1976 Renewed for At 7%% 3/22/76
$ 4,950.00
3/25/76 $ 4,950.90 7% 6/21/76
6/23/76 $ 4,950.00 %% 9/20/76
3/10/75 $ 3,750.00 %% 3/8/76
3/8/76 $ 3,650.00 77 6/7/76
6/7/76 $ 3,650.00 77 9/7/76
3/5/76 $ 4,000.00 7% 9/1/76
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6/3/76 $ 4,000.00 7% 9/1/76
Loan of Hugh Connolly and O. P. Hollis:

5/3/74 $ 993.75 8% Monthly at
$65.65 per mo.

;\ @v»/j /" ) C\\\>J\u4vb¢1

SARAH B. DeLOACHE
Sworn to and subscribed before me

this 2 & day of May, 1978

N8y

NU"ary pubIit, Richmond County, Ga




FEDERAL ELECTION COMMISSION

In re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned officer
authorized by law to administer oaths, NANCY J. McJUNKIN, who
being first duly sworn deposes and says on oath as follows:

1. That she was and is Treasurer of the Doug
Barnard for Congress Election Committee.

2. That attached hereto are true and correct copies
of the bank statements of the checking accounts of said Committee
at the Georgia Railroad Bank and Trust Company for 1976.

3. That on May 14, 1976, the date of the note in
question, the said Comﬁittee had a balance in its checking
account of $7,396.78.- That the loan proceeds of $10,9200.00

were not denosited into said checking account until May 17,

1976, three days after the date of the note.

. ’ . r\gf—
NANC . McJUN

-

Sworn to and subscribed before me

this | 7 day of May, 1978.

AY
ar ublic, Richmond County




Bepartment of @zmking and Hirence

148 Interiational Ri6d., N. XK.
Suite 640

. E. D. '"JACK ' DUNN ] ROBERT M. MCLER
- COMMISSIONER A“nnh‘, Gmrgm 30303 DEPUTY COMMISSIONER

May 5, 1978

Mr. Samuel C. VWaller

Attorney - -
Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

— Dear Mr. Waller:
c As per your request the Department has caused to be performed a review of a
, certain loan originating May 14, 1976 in the original amount of $10,000 to

& the Doug Barnard for Congress Committee. The loan was made to the committee

v - by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the Toan and all supporting documents it is the opinion of the examiner

— that the Tloan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.

- Further, all terms in conditions of the loan were met by the borrower as con-

—_ tracted.

- . Yours very, truly,

c M

c Robert M. Moler, CFE

~ Deputy Commissioner
RMM:kcd




fCR VALUE RECCIVED. ‘THE UNDERSIGNED. “ereinciier cdfled Borr ) Fj OM&'FS‘ TO PAVWTO THE Oy GLAMVIA NALAAY BASIA B 100Wne v mw soer e
(hereinalter cilled “the Bank''} the princ.pal sux cf oﬁ 'r oﬁr '? ’ ? ,) b ,) ’f

)
Ten thousand and n 00 ~—=——— e emm e -— —————— e ——
thersinalter shown In the Smm—.m ¢! Tramsacmsn sel forth immedictely preceding the altesigacn cicuse cs A t Financed ) ot any bamking house of the Bank,

Augusta, Gec:5:a. o7 at such orer p!aze =3 '=e 3onk =ay de:gncte and notity Borrcwer therecl. ‘oge’he:r with he FINANCE CHARGE 'hcnmlm shown in the said
Slmcm.n. ot Transac’ion”), pcyadle :a cczcraznce wlh the method checked below

K 180 days attor dare, (L1 10/76)
(@'Y — consecutivs { thip) L — ) payments. each in the amouat of & hh.mibhﬁ.
and W\e renainlag poymenis 1o be due on the sames dgy of sach gve his) thosesfingy with the Baal
payment b-olng \e unpaid balance. except for: BALLCON) (Lrregulas) paymenits) of §- dee -d
Cta .~ comsecutive (moatly) L) paymeam, sach in the ameuat of $ plua taterest ou the cubsiand-
ing ladebtedness at the rate of % per annum, the Hret payment o be due and (he remcialag payments 1o be due
on the same day of each consecutive —___ maonthis) thereaiter with the final paysseas being the uapaid balance. sxcept for: BALLOON) Grregular)
paymeatis) of $_ due o» oad
QO Otber:

The finance charge cpplies from date of note

and all costs of collection, including 15°: attorney's fees if collected by law or through an attorney a( law. 1f this Note is not paid at
maturity, whether said maturity shall be according to its terms or by the accaleration thereo! under the powers hersinafter set forth, the
unpaid balance of the indebtedness (here:nafter shown In the said "'Statement ol Transaction” as ‘‘Amount Financed) shail bear interest
from date of such maturity at the rate of 89, per annum until paid. Whenever any payment is not paid when due, the Borrower will
pay (at the option of the Bank in lieu of additional interest on such delinguent payment) a late charge ol 5¢ for each doilar of the
payment in delault (not to exceed $5.00) and the Bank may, at its option, declare the Note to be immediately due and payable. Bor-
rower waives demand, presentment, nolice of dishonor and protest. Should this Note be paid in full before maturity a partial refund of
the FINANCE CHARGE (hereinafter shown in the said "Statement of Transaction”) will be made, computed by the proportion which the
total of remaining unpaid balances bears to the original total of all unpaid balances, known as the “Sum of the Digits” refund method,
or It checked here P2 based on the actuarial method of compulation, as such term is used by the Bank in its normat banking procedures,
after first deducting a maximum of §$15 acquisition cost from the FINANCE CHARGE. A Balicon Payment, which shall be a payment
that is more than lwice the amount of any otherwise regularly scheduled equal paymeni, may be refinanced only upon such terms and
conditions as the then parties to this Nole may agree as ol its due date.

Tomoﬁnmmnlol&omdobmcv‘ldouudbyMNm.nyMurmedmnddﬂdmw-mwbwn
Ungeat, now existing or hereaiter criaing. camum«ommmwowudmwmbm«umamw-‘ the csalercement snd
orotection of the security intsrest created hereby ‘all bersalter culled “Obligations”) the Borrower bereby pledges. caaigua, conveys, transiers and depesits the Hh-h'
property as colateral, with the intent ol granttag to the Bankx a secusity inleres! therein aod security tile theretod

/ - 7 7
/ / /
/ / /

including !l lotarest therson. dividends and ¢isTitutons ca or other rights which inay arise la ccznaction wih any property beretncbove refssred 10, cil of which ia
hereatier cclind “Colluteral”. Barrower hesedy warranis tkct scle and lawiul camerskip in fee simple of Collateral h in the Borrower vuh l‘. powes and hﬁy »
tranafer, coovey aad eacumber.
As additicaal Colla:eral. Borrower jurther g-rc'.:s‘.s to 'he Bank a secwity interesi in all propersy of the Borrower left with the lalk or -um Is ll. or -1 b
after comas inte, poasession of the Benk. and In z=y cad all balaaces. credits. deposits and acccuzs of the Borrawer with the Bank. whether u-d them be gonsrul, spe-
clal. ladividual. jolat, or teld as a tenaat iz ccm=cz. and in cay and all dratts, checks or other i:es deponited with the Bank by the Borrower for collection, with l.l-
thority to charge at ony time without notize cr deczznd any aad all credits due Borrower rcpnun od by or resulting rom any ol the cbove wyuiasi aay obligutien oo~
cured bereby, whether matured or not.
If mo=s than one pr:scn shal grezu’
and severcily obliga'ed hers T

I petszzs signuing this Note ané oa.c.h of hem. who shall be )ohuy
8. 2niirses or sxnsletes ! (his Note, ar any other holder in due

Nie 'ne lerm ' Borrower” as usad i
% cs used herain shall iaclu

ccuarse wro s in possess.on oot ! ,4:.s Nz'e is @ the time Fay=
INSURANCE . — STATEMENT OF TRANSACTION )
© PROPLRTY INSURANCE, It written in connection with ‘t.bs loan, may be 1. Amount of Loan . g 10l 000.00
obtained by Borrower through any person of his chgx:e subject onty to )
the B:clk s right to refusa any insurer otlered by 3re Borrowar, tor rea- 2. Other Chargies includad In the
sc1able’gause. Such insuranca cannot be o3iained tram or through the Amourt ¢l Crecdit Extanced: -
Bank. \ Credit Lite Insurance e
CREDIT LIFE.AND DISABIL!TY INSURANCE is not required to obtain Disabi.ity nsurance $ .
this loan. No charge Is made for credd insurance and no credit insur- -
ance is provided yniess he Borrower s ‘gns the appropriate statement Progerty Insyrance -
balow: Ve s ~-
(@) Tho cost for Eyedit Life and Dicabilty Insurance will be s -- e . --
N . ——em ——
$ o e i e o fOT 6 BT O A3 Credit. 3. AMOUNT FINANCED (1 and 2} s_10,000. 00
(b) The cost, to/ Credit bila insurance alons wil be 4. FINANCE CHARGE . ) s 375.00
N . - :
L /_ — \!or tne term ci tha cradit. Consistng of 375.00
. interast $ -
as 4 7 i S -
0 1t daslie Crecol Lite Insuranca only ~ Loan Senice Fee L ==
O | deslre Crodit Lite and Diszadbialy insuratcen N O
9 NO git Lite <r Disadiiity inivarce. - T : ég
[ DQ MNOT decire Cra L s3%iiity in r‘\: S. ANNUAL PERCENTAGE SATE 7. -
. i 6. TOTAL OF PAYMENTS '
S pmaters) (3 2nd ) 10, 375.00

TLITIONAL PROVIZIONS CET FORTHE IN FAINT 2N THE FEVERST 31DZ =TRIOF. THE SAME BING INCOR-
IN WITSZSS WHERSOF, the Larrdv er mus gr=2uted *his A2rodamant and hereoy ackasw!acges recaipt of & completed copy hersol.

c/o Sherman and Hemscx‘eet . 722-8334 Signatures (Sign name In Ini. Do Net Print)

mm*?'m" 0s3 tiome Phony Doug Barnard far Congress
Broad Street

(G'vs Location it P. O Box or Acdte No; o } By. ey

(Angusta, Georgia . e " D. Hugh Connolly

ENPE R 4ty Bhere




ADDITIONAL PROVISIONS ‘

The surrender of this Ncte upen poyen ‘ezl or tor any other reasan shall net atlect the right of the Bemk o reiin the Col i =2 pacusity i
tlons. If any of tha Collatsral is relecaed !5 '=e Scrrower, Borrower agrees to executs whatever Zocumen's are required ‘o contiros =a "'“; ty lor :!Laéwr o:l:;
Collateral reieased. : 3ank’s securt toreet
The Bank sholl have no du'y ©3 ‘o the =lecticn or prowcion ol the Collgtersl. or of any Inccme thereon. nor os o the preservatcn =of coy rights th
beyend the scle custedy therech y tights pericining therels,
In oddition to all cther righ's possessed by it the Bank. bom 4me to ttme. whether before or after any of the Obligations shell dos: e L
transfer all or any part cf the Ccliz'ers! (n'o 20 nc=e of e Bank or s nomines. with or without cdiscloaing :ct such Cellctorcl is mitec o the Hmmm; :u‘:’gwd
securiry Interast hereurder: b) nc':fy 'he pces cbi:gated 3n any of the Collaterzl o mcke poy=en! to the Bk of any chounts due =r o become due thersunder: (c)
enforce collecticn of any of tte Jellzterzl b st =otion et 'ow or otherwise ard surrender, relecse or exchange c!! o1 cny pct therecd, = —=rvomise, extend the =aturi-

==

ty ol or rerow trom u=e to t=e =rd lir ==y 7emad (wherer cr not longer then the original term cl the locn) oy tndeD'mdress evice—ced oreby: -
;'Ynd relain any procesds of the C<liztercl: cm2 o) exercise such addidonal righs and powers. Il cny. with respect {o any secunty for ox gacramty of g':'k:hiﬁ'&ﬂ’:
tions. os may be provided In cny writen lnsTo=ent in cdditon to this Note.

It at any hme the Collctercl. ‘cr any recsza whalsoe =t shall be or become uosatsiaciory to Ge Bank, Borrower will immedicady ‘rmish oth !
make such payment on geecourt =3 wn!l be sc=sicttery to *he Bank and in the event of failure 80 o do, cr f e Beorrower thou'd bec—=e Mﬁi hl“dacﬂon-dmm t::
Unltorm Commetcial Code in e“ect al that “me 1n Georgic), v a petition In bankruptey be tiled by or against Borrower, or a recatver be appalawd for any part of
propetty or asseis of Borrower. ¢t nere shcll be = asalgnment by the Borrower !or the benetit cf —editcrs, cor il any hdgment be stwred ogetest the Borrower,
Borrower shall lail 1o meet cf —ciunty any t=cebledness or Uabil#y to the Bank, or i any warr=!y or represeniction cf Borrower pertixing o this extension
{whether os svidenced by this Nc's or otherwise), prove uzue or migleading, o1 if Porrower shall igil to pay when due eny premium ca oy ltéis insuranes
as Collateral herefor. or i Borrcwer shall die be!~re payrent ol this Note, or {f the Bank shall sel insecure kor any recscn whatsoever, (1} any end all
tons may, at the option of the Be—k. and withcut demand or notice of any kind, be declared, ond = ervupon tzedigiely shall become, cos cnd payable,
may exercise of such time, and Fem tme to t=e. cy righ's and remedles avatlable to the Bank under the Unliorm Commaercial Code o effect at that
or otherwise available 12 the Bk, including '2ese gvallatis under ony written izsrument Ua cdc:“on o this Note) reictng to any of %e
therelor. If any notification of !nended disposiZen of any of the Colicteral s required by law. such notiflcartien shall be desmed
od at least live days before such disposiion, pes'cge prepcid. addresssed to the Borrower, sither at te addrews shown below, or ot axy o=ev address
pearing on the records of the Bk Any procseds crising from any dispositien of Collsteral may be cpplied by the Bank v the payment of expemses in

i
;ij
Egﬁ&gégga
gagggggigi?

Collateral, Including reasonchble cicrmey’s !ses ond legal expenses. and any balance of such procseds nay be cpplied by the Bank towed S payment of such Obligs-
tons, and in such order of appliccticn, o3 the 2=k muy from time 10 Hme slect No delay or {citre on the part of the Bank in the exzercse of any or remady ahall®
opmemb axa vuivo:dlhuool. od ro single or przcl exercise by the Bank of any right or remedy shall prechude other or further exarcise arecl, or the emseciss of any
other right! or remedy. ’ 3

The Bank shall be under no cduty to exer=ise any of the rights or remedies given by this Note cr by law and no party © this Now sheil be discharged from obli-
gations or underiakings bereunder =) should e 2onk relecme or cgree Not to sus any person age—st whom a party bos, 1o the knowledoe of the Baak g rlc‘.:hd e
gu:uort:i:uhould the Bank cgree 1o suspend e right to enlorce the collsction of this Note or Be=k's Interest in the Colloeral ogot=st such persen. o otherw'ss dis-

arge  su person.

“The Borrower hereby for hi=sell and fe=!lv waives Ho=estecd emd all other exemptions under the laws of Georgia and of all cther vies and of the United Siales
in the Collateral as o7ainst the poy=ent of =3 Nc'e or any renawals thereof ond assigns and cc=vwys to the Sank said Hemestsad ere=ption and all property that may
be set apart thereunder. In cxse cf bankrupicy, Borrower cuthorizes and directs the Trustes to celiver fo the Bemk a sufficient amoces of Propetly or money clofssed
g;mmpi to apply to the poy=enl of such Chlgations end the Bank ls appolnted attomney in i=ct for Borrower to cloim any cnd & Pommsetend ezampiions allowed

‘GUARANTY OF PAYMENT

FOR VALUE RECEIVED. the undersigaed (jointdy aand severally if more than one) bereby unconditionally gaaraated(s) the payment of the
indebtedness evidenced by the withis note whea due, whether by acceleratioa or otherwise, and all expenses (including arromey's fees)
incurred in the collection thereof, an? in the eaforcement of rights under any securiry therefor, and hezeby waive(s) pcesenmment, demand, sotice
of dishonor, protest mnd al! other nounces whatever, and waive(s) notice of may sale of any collateral, end consec{s) chat aoy ead all propecty
which is now ot may be hetealter held as collateral security for said indebtedness may be exchasged or releases or surtendered at say time,
and from time to time, ot the rime of ayment of said note or any of the indebtedness evidenced thereby may be extezded in whole of in part and
without limit as to the auzmber of such erxtensicas or the periods thereof and wittout notice to or futher assent froxn the mdersigned who will
temuin liable under this gzazaaty no:wi:astanding any such chatges, releases, surrenders or extenticns=. :

. Nothing except payment to the holler of the said aote of the full amount of the indebtedness evidenced theredy in cash shall celease the
undersigned or any of thea imvlinbiliry uader this guaranty.

- Given under the hma an? seal of each of the vndersigned, this. day of 19_ .
. . " ¢
. (L.5.)
Address L
(L.5.)
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VEW & RENEWED LO*

- MAY, 1976

JAY

NEW

XENEW

-« OF LOANS AT
1/2% & UNDER
‘ZAL__SEC _UNSEC

+ 5%

7.25%

%

6.75%

H1GH

HIGH

LOW

HIGH

HIGH

LOW

12

~

2,800

80,000
200, 000
100,000
65,000

66,000
42,000
7, 500

100, 000
12,000

2,800

80,000
15,000
10,000

1,500

66,000

100,000
1,700

200,000

200,000

50,000

24,000
6,870

82,717
211,250
7,000
9,398

3,800
14,000

130,000,

3,500

20,600
243,343
1,000
10,504
A,071

1,000,000

100,000

500 , [SIAMN]

508,088

508,088

550,000




C-7QU CSE [

/. @ :

RECFIVED
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o FIELD Yo | FENERAL ELECTION

S o e NixoN, Yow, WALLER & CAPERS DONIIS S iodern . cumming
JOHN D. CAPERS 1500 GEORGIA RAILROAD BANK BUILDING LR

O. PALMOUR HOLLIS (ALSO S8.C.) HENRY P, EVE
REGNALD MAXWELL, JR. AUGUSTA,GEORGIA 20802 o

WM. BYRD WARLICK .78 MAY 2 2 m ‘l - .eg
PAUL H. DUNBAR, II ° YELEPHONE

ROBERT F. WRIGHT, JR, (ALSO MISS.)
JOHN 8.LONG

ROY D. TRITY

RICHARD E. MILEY (ALSO S.C.)
JOSEPH H. FOWLER

CHARLES C.STEBBINS, IIT (ALSO ALA)

(404) 722-7541 .

- 802904

May 16, 1978

Paul Lovejoy, Esq.
Office of General Counsel
Federal Election Commission

& 1325 K Street N.W.

- Washington, DC 20463 .

o Re: MUR 218 (76)

1~ Dear Mr. Lovejoy:

o I refer you to my letters to Mr. Oldaker of April 3,

1978 and of April 20, 1978 in connection with the above matter,
and enclose herewith a letter from the Deputy Commissioner of
Banking & Finance of the State of Georgia. He sets forth there-
in the opinion cof the Department of Banking & Finance that the
o loan in question, which is the subject matter of your investi-
gation, was made in conformity with the Financial Institutions
Code of Georgia and further that it was made in the ordinary
course of business.

|

f

7 90N

The sole issue to be resolved in this matter, accord-
ing to our understanding, which is confirmed in Mr. Oldaker's
letter to me of March 28, 1978, is whether or not the said loan
was made in "the ordinary course of business" as set forth in
2 U.S.C. §431(e) (5)(G). This subsection and one set forth there-
after [§431(f) (4) (K)] exclude from the definitions of "contribu-
tion" and "expenditure" "a loan of money by a national or state
bank made in accordance with applicable banking laws and regula-
tions and in the ordinary course of business..."

In §441(b) the Act provides that it is unlawful for
certain entities, including "any corporation whatever" to make
a contribution or expenditure in connection with any election
at which a Representative in Congress is to be voted for, etc.
Although the terms "contribution" and "expenditure" had been




Paul Lovejoy, Esq.
May 16, 1978
Page Two

previously defined in the Act as excluding a loan made by a bank
in the ordinary course of business, this section emphasizes that
fact by restating the exclusion.

In resolving the issue in contention, it is first neces-
sary to construe the language defining the type loan which is not
prohibited under the Act. The loan must meet two tests: (1) that
it is made in accordance with applicable banking laws and regula-
tions, and (2) that it is made in the ordinary course of business.

Since the test is in the conjunctive, a question arises
as to what is meant by a loan not made in "the ordinary course of
business" if such loan is in compliance with applicable banking
laws and regulations. -

Apparently, the Commission is not contending that the
loan in question was made in violation of applicable banking laws
and reqgulations. In any event, the opinion of the Georgia Depart-
ment of Banking & Finance in this regard would constitute substan-
tial evidence that the loan was not violative of the Georgia banking
laws and regulations. In order, therefore, for the loan in question
to constitute a violation of the Federal Election Campaign Act, it
must, in our opinion, meet a narrower test. That is, it must be
a loan which, although in compliance with applicable (state) laws,
was one not made in the ordinary course of business.

The Federal Election Campaign Act does not define "ordin-
ary course of business" or set guidelines for that purpose, although
proposed regulations would attempt to do so. The Georgia Financial
Institutions Code does not use or define this terminology. Nor is
there any readily available treatise which provides a pertinent
definition thereof. However, there are reported cases which deal
with this language, but only rarely in banking contexts. The
question is one of fact and ultimately depends for resolution on
many factors.

It can be said generally that a transaction not made in
the ordinary course of business results in some kind of penalty.
Here, however, there would be no penalty under the Georgia banking
laws. In most cases where transactions are analyzed as to whether
they were made in the ordinary course of business, the purpose of
the statute involved and the evil to be remedied are considered.
In the matter under investigation, the purpose of the Act is to
prevent contributions by corporations to certain political candi-
dates, and not to prevent unwise or unusual loans from being made.
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Paul Lovejoy, Esq.
May 16, 1978
Page Three

It is submitted that any alleged irregularity in the making of
the loan in question should, in determining culpability, bear
directly on the donative intent of the corporation.

What guidelines should a bank follow in making loans?
Different guidelines exist for different type loans. ©Loans should
be commercially reasonable. They should generally be made in the
geographical area of the bank's operation. They should be made
to credit-worthy borrowers. The character of the borrower should
be considered, as should the borrower's capacity to repay the loan.

All of these factors were presumably taken into account
by the Georgia Department of Banking & Financing, when, in retro-
spect, it deemed the loan in gquestion to have been made in the
ordinary course of business.

Whether the interest rate on the loan should have been
the same as that applicable to loans made to Mr. Connolly generally
is a matter of permitted Bank diccretion which, it is submitted,
should not be subject to criticism by the Federal Election Com-
mission. Mr. Connolly's character and credit worthiness were no
different when he signed the note in behalf of the Barnard Committee
than they were when he made a personal loan. The Bank's expecta-
tion of repayment, whether Mr. Connolly was personally liable or
not (which has never been determined as a matter of law) was un-
doubtedly the same.

In summary, Georgia Railroad Bank & Trust Company main-
tains that it has not violated the Federal Election Campaign law.
Further, it contends that any attempt on the part of a non-bank
regulatory Commission, distantly removed from the site of the
transaction, to determine whether the transaction, conceded to
be legal, was made in the ordinary course of business or not, is
beyond the Commission's area of expertise and its capacity to
make a proper judgment thereof.

After considering the above, if you still intend to
recommend to the Commission that it find probable cause to believe
that Georgia Railroad Bank & Trust Company violated the Act, I
ask that the Commission afford me the opportunity of conferring
with you and the General Counsel in Washington with a view towards
working out some satisfactory phraseology of a conciliation agree-
ment. I realize that the General Counsel has provided me with a
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Paul Lovejoy, Esq.
May 16, 1978
Page Four

form for such an agreement but, as I have pointed out in the
past, the terms thereof-are inaccurate to some extent and, in
my opinion, too harsh for the alleged violation which has taken
place in this matter. .

I look forward to hearing from you in the near future.

- Very sincerely yours,

) —
s Samuel C. Waller
SCW:jc
CC: Mr. Charles B. Presley
President

Georgia Railroad Bank &
Trust Company

Mr. Jay Sawilowsky
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June 12, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. William C. Oldaker
General Counsel -
Federal LElection Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)

803635

On Friday, June 9, 1978, your Mr. Jay Myerson informed
me that you, Mr. Lovejoy and Mr. Myerson could meet with the
lawyers for the Bank and the Committee at 11:00 A. M. on June
19, 1978 at the offices of the Federal Election Commission in
Washington, D. C. Mr, Myerson on that date, and on Monday, June
12, 1978, informed me that the sole purpose of that meeting
would be to discuss the terms of the conciliation agreement.
He further informed me that if we wanted to discuss anything
else, such as the innocence of the Bank and the Committee, it
would not be worth our while to meet with you and your staff.

Dear Mr. Oldaker:

The position of the Federal Election Commission is that
it will confer with us about this matter only if we first
concede that our clients committed a violation of the law.

I will not go to a conference on such terms. Mr. Waller, who
is now out of town, can speak for his own client.

I believe the position, stated above, of the Federal Election
Commission is a violation of my client's rights under 2 USCA
437(g). The law specifically gives us ''a reasonable opportunity
to demonstrate that no action should be taken against such person
by the Commission under this Act" and requires that 'the Commission
shall make every endeavor ... to correct or prevent such violation
by informal methods of conference, conciliation, and persuasion ..."

That has not been done in this case. It cannot be done if
the Commission takes the position that prior to any conference my
client must be prepared to admit a violation of the law so that
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the only purpose of the conference is to discuss the terms of a
conciliation agreement. The least that fair play and due process
would require is that the Federal Election Commission discuss
this matter fully with us,-and if my client has committed a
violation, SHOW US HOW AND WHEREIN AND IN WHAT MANNER SUCH
VIOLATION WAS COMMITTED.

We have submitted copious evidence that this loan was made
in the ordinary course of business. The Federal Election
Commission insists that the loan was not made in the ordinary
course of business. :Yet they have not explained HOW.

What witnesses do you have who will testify that this loan
was made out of the ordinary course of business? What authorities
do you rely upon to refute or rebut the opinion of the Georgia
Department of Banking & Finance? I do not refer to argument of
counsel. Just what evidence do you have which would create jury
issues or which would prevent the court from rendering a summary
judgment or directed verdict in favor of the Bank and the
Committee?

My client and I are unaware that it has done anything wrong.
We are not prepared to admit that it has done anything wrong
unless it is shown that it has. 1In this connection, I must
point out that it was not until April 1978 that the Federal
Election Commission submitted regulations to Congress regarding
the making of loans. The regulations submitted this year were
not in existence on May 14, 1976.

We acknowledge that the Federal Election Commission has the
power to embarrass the Committee and the individual members by
the filing of a complaint in the District Court here. However,
to my knowledge, the Commission has neither the legal nor the
moral right to do so.

Unless the Commission is prepared to discuss this matter
fully with us, as required by law, and to demonstrate tc us how
and wherein and in what manner a violation was committed, we
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are not prepared to enter into a conference simply for the
purpose of preparing a conciliation agreement which admits
wrongdoing, -

- Very truly yours,

JAY M. SAWILOWSKY, P. C.

BY: \ (/W‘

- ay M. Sawilowsky

JMS:sf

cc: Mr. Samuel C. Waller
- Mr. Paul Lovejoy
Mr. Jay Myverson
- Mr. D. Hugih Connolly
Mr. J. Carlisle Overstreet
Mrs. Nancy J. McJunkin
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- July 6, 1978

Mr. Jay Myerson -
General Counsel ~
Federal Election Commission
1325 K Street N. W,
Washington, D. C. 20463

Re: MUR 218(76)
Dear Mr. Myerson: -

Today one of Mr. Waller's partners mentioned to me that
yesterday you remarked to Mr. Waller that the Federal Election
Commission felt that the proposed conciliation agreement,
prepared and submitted by the Barnard for Congress Committee,
was not submitted in good faith.

Mr. Waller is out of town today so I cannot check with him
personally. It may be that Mr, Waller's partner misunderstood
something Mr. Waller said.

Please advise me at once if the Federal Election Commission
does in fact feel that the Barnard for Congress Committee submitted
its proposed conciliation agreement in bad faith. That would be a
very serious matter which would require straightening out at once.

Mr. Connolly and I do not understand how such an attitude -
if it exists - could exist. At your request we submitted a
proposed conciliation agreement. The proposed conciliation
agreement accurately sets forth the facts and contentions of
the parties. Per our conference during the week of June 12,
1978, I mailed two signed copies of the proposed conciliation
agreement to you on June 16, 1978. The return receipt shows that
it was received by the Committee on June 20, 1978. So far, I have
had no response whatever from you or any other member of the
staff of the Federal Election Commission.

If the Federal Election Commission disapproves of the proposed
conciliation agreement, prepared and submitted by the Barnard for
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Congress Committee, I would think that it would notify me and
point out where and wherein and how and why the proposed
conciliation agreement was not acceptable.

It may be that Mr. Waller's partner misunderstood something
he said or that Mr. Waller misunderstood something you said. It
may be that the proposed conciliation agreement, prepared and
submitted by the Barnard for Congress Committee, is acceptable
to Federal Election Commission, but you just haven't gotten

around to letting me know.

Please advise me of the situation, whatever it is.

IJMS:sf

cc: Mr. Samuel C. Waller
Mrs. Nancy McJunkin
Mr. Paul Lovejoy
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet

Sincerely yours,

JAY M. SAWILOWSKY, P. C,

. oA W-

y §. Sawilowsky
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August 2, 1978

Mr. Jay Myerson

General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 218(76)
Dear Mr. Myerson:

Today I found out that yesterday (August 1, 1978) Mr.
John D. Hemenway filed suit in the United States District
Court for the District of Columbia against the Federal
Election Commission and Congressman D. Douglas Barnard
seeking relief which included $200,009.00 punitive damages.
For your ready reference, the plaintiff, who filed the
action pro se, is the husband of Mrs. Betty Hemenway,
Mr. Barnard's opponent in the Democratic primary to be
held on August 8, 1978. Enclosed is a photostat of Mrs.
Hemenway's press release.

The lawsuit, and the enclosed press release, show the
political purpose of the complaint originally made in this
matter - against Mr. Barnard. As you can see from the enclosed
press release, your copy of the lawsuit, and the original
affidavit filed, the target is Congressman Barnard - not my
client. I am sure that the Federal Election Commission is by
now very familiar with persons attempting to use it for the
wrong political purposes. In this instance, you, and the
Federal Election Commission, have my sympathy.

With reference to the allegations in the complaint, and
in the press release, please note that the alleged witnesses
(indicated on tab B) do not involve either Congressman Barnard
or any member of the Barnard for Congress Committee. Reference
to tab B shows it to be composed of compound hearsay. Mr. and
Mrs. Hemenway will, I'm afraid, be disappointed when Mr. J. W,
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Spence does not support the allegations. In that connection,
Mr. Spence is not on Congressman Barnard's payroll and never
has been.

If you want me to obtain information from my client about
the various allegations in the complaint, and in the press
release, please let me know and I will do so.

My client must insist that Federal Election Commission
maintain the confidentiality, required by law, during this
litigation. Of course, you are investigating the Barnard for
Congress Committee and not Mr. Barnard.

A copy of this letter is being sent to Mr. Barnard, the
members of the Barnard for Congress Committee, and the attorney
for the bank, for their information.

Finally, should Mr. Hemenway call you, or any other member
of the staff of Federal Election Commission, please be informed
that Mr. llemenway is suspected of tape recording conversations
without informing the person on the other end.

Sincerely yours,

JAY M. SAWILOWSKY, P

- ) W

i Sawilowsky

JMS:sf
Enclosure

cc: Honorable D. Douglas Barnard, Jr.
Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mrs. Nancy McJunkin
Mr. J. Carlisle Overstreet
Mr. Don Grantham
Mr. William C. Oldaker
Mr. Paul Lovejoy
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July 6, 1978

Mr. Jay Myerson

General Counsel

Federal Election Commission
1325 K Street N, W.
Washington, D. C. 20463

Re: MUR 218(76)
Dear Mr. Myerson:

Today one of Mr. Waller's partners mentioned to me that
yesterday vou remarked to Mr. Waller that the Federal Election
Commission felt that the proposed conciliation agreement,
prepared and submitted by the Barnard for Congress Committee,
was not submitted in good faith.

Mr. Waller is out of town today so I cannot check with him
personally. It may be that Mr. Waller's partner misunderstood
something Mr. Waller said.

Please advise me at once if the Federal Election Commission
does in fact feel that the Barnard for Congress Committee submitted
its proposed conciliation agreement in bad faith. That would be a
very serious matter which would require straightening out at once.

Mr. Connolly and I do not understand how such an attitude -
if it exists - could exist. At your request we submitted a
proposed conciliation agreement. The proposed conciliation
agreement accurately sets forth the facts and contentions of
the parties. Per our conference during the week of June 12,
1978, 1 mailed two signed copies of the proposed conciliation
agreement to you on June 16, 1978. The return receipt shows that
it was received by the Committee on June 20, 1978. So far, I have
had no response whatever from you or any other member of the
staff of the Federal Election Commission.

If the Federal Election Commission disapproves of the proposed
conciliation agreement, prepared and submitted by the Barnard for
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Congress Committee, I would think that it would notify me and
point out where and wherein and how and why the proposed
conciliation agreement was not acceptable.

It may be that Mr. Waller's partner misunderstood something
he said or that Mr. Waller misunderstood something you said. It
may be that the proposed conciliation agreement, prepared and
submitted by the Barnard for Congress Committee, is acceptable
to Federal Election Commission, but you just haven't gotten

around to letting me know.

Please advise me of the situation, whatever it is.

JMS:sf

cc: Mr. Samuel C. Waller
Mrs. Nancy McJunkin
Mr. Paul Lovejoy
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

. NpA W-

y N. Sawilowsky
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Mr. Jav llverson

feneral Counsel

Toderal Flection Cenmicssion
1325 7 Street N. W.
Washington, D. C. (463
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General Counsel
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Washington, D. C. 20463
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July 6, 1978

Mr. Jay Myerson

General Counsel

Federal Election Commission
T 1325 K Street N.W.
Washington, D.C. 20463

~
~ Re: MUR 218 (76)

e Dear Mr. Myerson:

~ Pursuant to Mr. Waller's request, we are enclosing

herewith a draft of the Conciliation Agreement between the
Federal Election Commission and Georgia Railroad Bank & Trust

e Company.

Very sincerely yours,

™ Wm. Byrd Warlick
jc
Enclosure

Copy with enclosure sent to
2412 Albot, Reston, Virginia 22091




DRAFT

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Georgia Railroad Bank
& Trust Company

MUR 218(76)

[

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn and
notarized complaint, an investigation having been conducted, and
reasonable cause to believe having been found that the respondent,
Georgia Railroad Bank & Trust Company (hereinafter "Respondent”),
may have violated 2 U.S.C. §441b(a):

Now, therefore, the respective parties herein, the Federal
Election Commission (hereinafter "the Commission") and Respondent,
having duly entered into conciliation pursuant to 2 U.S.C. §437g
(a) (5), do hereby agree as follows:

1. Commission has jurisdiction over the Respondent and
the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to demon-
strate that no action should be taken in this matter, pursuant to
2 U.S.C. §437g(a) (4).

3. The pertinent facts and law in this matter are as
follows:

(a) The Barnard for Congress Committee (hereinafter
"Borrower") was the principal campaign committee authorized by
D. Douglas Barnard, a candidate for Congress from the Tenth
Congressional District of Georgia in the 1976 primary and general
elections;

(b) On May 14, 1976, the Borrower borrowed from
Respondent the sum of $10,000 payable in 180 days, together with
interest thereon at the rate of 7.6% per annum. The sole colla-
teral securing said loan was a security interest in the property
of Borrower then in, or which may later have come into, possession

of Borrower. As of May 14, 1976 the property of Borrower in the

possession of Borrower was $7,396.78.
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(c) Mr. D. Douglas Barnard was employed by Respondent
as an Executive Vice President at the time the loan was made;

(d) The loan was negotiated on behalf of Borrower by
its Chairman, D. Hugh Connolly, who executed a promissory note
evidencing the said loan, as follows: "Doug Barnard for Congress,
by: D. Hugh Connolly;"

(e) The loan was authorized by Charles B. Presley,
Chairman of the Board of Respondent, after satisfying himself
that the risk of nonrepayment of the loan by Borrower was
"minimal" based on his knowledge of Messers. Connolly and
Barnard, and the other members of the committee whose reputations
were impecable and who assured him that the loan would be
repaid.

4. The Commission contends that the loan was made outside
the ordinary course of business as set forth in 2 U.S.C.
§431(e) (5) (g) and, as a result thereof, that Respondent made
a contribution to Borrower in violation of 2 U.S.C. §441b(a).

5. Respondent contends that the loan was made in the
ordinary course of business and therefore was not in violation
of 2 U.S.C. §441b(a).

6. The negotiation and execution of the loan by
Respondent was not made in a knowing and willfull attempt to
violate any provision of the Federal Election Campaign Act
of 1971, as amended, 2 U.S.C. §431 et seq.

7. For the purpose of settling this controversy,
Respondent represents that similar loans will not be made by it
to political committees without adequate security therefor, and
that to avoid litigation in the matter at hand hereby accepts
an admonition from the Commission that such conduct may have
constituted a violation of 2 U.S.C. §441b(a).

8. The Commission on request of anyone filing a complaint
under 2 U.S.C. §437g(a) (1) concerning the matters at issue here-
in or on its own motion may review compliance with this agreement.
If the Commission believes that this agreement or any requirement

thereof has been violated, it may institute a civil action for

relief in the United States District Court for the District of
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Columbia, 2 U.S.C. §437g(a) (7).
9. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission

has approved the entire agreement.

ATTEST: GEORGIA RAILROAD BANK &
TRUST COMPANY

By

Its

ATTEST: FEDERAL ELECTION COMMISSION

By

William C. Oldaker
General Counsel

Date
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June 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson

General Counsel

Federal Election Commission 8 o
1325 K Street N. W. 0377J
Washington, D. C. 20463

Re: MUR 218(76)
Dear Mr. Myerson:

Per our conference, and my previous correspondence,
enclosed, in duplicate, is a Conciliation Agreement which
I have prepared on behalf of the Barnard for Congress
Committee. It has already been signed by Mr. D. Hugh
Connolly, its Chairman.

This Conciliation Agreement is acceptable to my client.
In addition, it has the added advantage of being truthful.

If it meets with the approval of the Federal Election
Commission, please have Mr. Oldaker sign and date one copy,
having it attested, and return it to me. If anything else
needs to be done to bring this matter to a conclusion, then
please do so.

In drawing the Conciliation Agreement, I used as a form
the Conciliation Agreement enclosed in the original letter to
Mr. D. Hugh Connolly, dated March 21, 1978. 1In fact, a
substantial portion of the enclosed Conciliation Agreement
is copied from that proposed Conciliation Agreement.

The enclosed Conciliation Agreement is forwarded to you
bv the Rarnard for Congress Committee bv way of an offer in
compromise of a disputed and possibly litigated matter.

Sincerely yours,

JAY M. SAWILOUSKY, P. C.

PY:
Jay M. Sawilowsky
JMS:sf
Enclosure
cc:  Mr. Samuel C. Waller cc: Mr. D. Hugh Connolly
L’,Mrﬁf Nancv McJunkin Mr. J. Carlisle Overstreet
! Paul Lovejov




BEFORE THE FEDERAT, ELECTION COMMISSION

In the matter of

The Barnard for Congress MUR 218(76)

Committee

CONCILTATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been conducted,
and reason to believe having been found that the Barnard for
Congress Committee (hereinafter '"Respondent') violated 2 U.S.C.
§441b(a) .

Now, therefore, the respective parties have in the
Federal Election Commission and Respondent, having duly entered
into conciliation pursuant to 2 U.S.C. §437g(a)(5), do hereby
agree as follows:

1. The Federal Election Commission has jurisdiction
over the respondent and the subject matter of this proceeding.

2. Respondent has had a recasonable opportunity to
demonstrate that no action should be taken in this matter pur-
suant to 2 U.S.C. § 437g(a) (4).

3. The pertinent facts and law in this matter are as
follows:

(a) Respondent was the principal camnaign committee
authorized bv D. Douglas Barnard, a candidate for Congress from
the Tenth Congressional District of Georgia in the 1976 primary
and general elections.

(b) On May 14, 1976 respondent borrowed from the
Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable
in 180 davs, together with interest thereon at the rate of 7.6%
per annum.  This loan was secured, bv the express terms of the

promissorv note of the respondent to said bank, by the respondent's

checking account in said bank. On Mav 14, 1976, the respondent had




on deposit with that bank, exclusive of the aforesaid loan,

$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(c) The promissory note expressly provided that
the bank was to have a security interest, securing the aforesaid
loan, on the respondent's checking account. The promissory
note further provided that at any time the bank should feel
insecure for any reason whatsoever, the bank could, without
demand or notice, declare the debt due and exercise its rights
and remedies under its contract and the Uniform Commercial Code
in effect in Georgia. Under Georgia Code §§ 109A-9-201, 203, 204
and 302, the bank had a perfected security interest in the
respondent 's checking account in favor of the bank. Under Georgia
Code § 1N09A-1-208, the provision for acceleration of the debt,
in the cevent that the bank should feel inscceure for any reason
whatsoever, is lawful and enforceable provided the bank acts in
good faith, and the burden of establishing lack of good faith
is on the party against whom the power has been exercised.
Reference to the respondent's records of its checking account
shows that, from May 14, 1976 until December 31, 1976, the bank
was secured at all times and at times the bank was 1007 secured
and at other times the bank was secured in excess of 1007.

(d) Mr. D. Douglas Barnard was employed at the
Georgia Railroad Bank & Trust Compnany as an Executive Vice
President at the time the loan was made.

(¢) The loan was nepotiated and executed on hehalf
of respondent by its Chaivman, Mo b Huph Connolly.

(f) The loan was authorized by Mr. Charles B.
Presley, Chairman of the Board of the Georgia Railroad Bank &
Trust Companyv.

() Prior to Mav 14, 1976 D. Hugh Connolly had

made a number of loans for himself personally from the said bank,

which loans carried interest at rates of 7%, 7%% and 7%% per annum.
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(h) On May 14, 1976 there were no regulations
of the Federal Election Commission defining '"ordinary course
of business."

(i) On April 3, 1978 the Federal Election
Commission submitted its request, set forth in the Federal
Register of April 7, 1978, for comments for the purpose of
proposing certain new regulations, including a specific pro-
posal defining "ordinary course of business' under 2 U.S.C.
431(e)(5)(G) and 2 U.S.C. 431(f)(4)(K). The proposed definition

1

of "ordinary course of business' contains seven standards.

(j) The respondent has submitted evidence that
on May 14, 1976 the bank took into consideration, in making the
loan, the impeccable character and reputation of D. Hugh
Connolly and the other members of the Committee and that it
is standard bank practice to consider the character of the borrower
as among the most important things taken into consideration. The
respondent further furnished evidence that since the loan was
made, there have been two bank examinations by state and federal
regulatory authorities and that the bank's loan portfolio is
examined annually by the bank's independent auditors; neither
the state and federal bank examiners nor the bank's independent
auditors have ever criticized or taken exception to this loan.
The respondent further submitted evidence that the Georgia
Department of Banking & Finance, by letter dated May 5, 1978,
pave its opinion that this loan was made in conformity with the
Financial Institutions Code of Georpia (codified as Title 41A of
the Code of Georgia) and appears to have been made in the ordinary
course of business.

4. The Federal Election Commission takes the position

that this loan was made outside the ordinary course of business

as set forth in 2 U.S.C. §431(e) (5)(G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. §441(b)(a).

-3-




The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. §431(e)
(5) (G) and therefore did not constitute a contribution to
respondent in violation of 2 U.S.C. §441b(a). The Federal
Election Commission and the respondent have a sharp disagreement
regarding the definition of the term "in the ordinary course of
business' as used in the aforesaid Code Sections as applied to

the facts in this case.

5. It appears that at worst the respondent may have
committed an inadvertent, accidental, unknowing technical error
in making this loan in an obscure and ambiguous situation,
created in part by the absence of any regulations of the Federal
Election Commission defining the term '"in the wrdinary course of
business."

6. The negotiation and execution of the aforesaid
loan by respondent was not made in a knowing and willful attempt
to violate any provision of the Federal Election Campaign Act
of 1971, as amended, 2 U.S.C. §431 et seq. By the execution
of this Conciliation Agreement, the respondent does not admit
any violation of 2 U.S.C. §431 et seq., and expressly denies
any violation, and states that it had no knowledge of or intent
to commit any violation or offense under 2 U.S.C. §431 et seq.,
and enters into this Conciliation Agreement for the sole purpose
of resolving this dispute pursuant to the provisions of 2 U.S.C.
§437¢ .

7. Hereafter the respondent will not make any loan
except in compliance with the regulations of the Federal Election
Commission set forth in its proposed regulation dated April 3,
1978, set forth in the Federal Register of April 7, 1978, or as
thereafter adopted.

8. The Federal Election Commission on request of
anyone filing a complaint under 2 U.S.C. §431g(a)(l) concerning

the matter at issue herein or on its own motion may review

4=




compliance with this agreement. If the Federal Election

Commission believes that this apreement or any requirement
thereof has been violated, it may institute a civil action
for relief in the United States District Court for the Southern
District of Georgia in accordance with 2 U.S.C. §437g(a) (7).

9. This agreement shall become effective as of the
date that all parties hereto have executed same and the Federal

Election Commission has approved the entire agreement.

ATTEST : BARNARD FOR CONGRESS COMMITTEE

gﬁ?x@kg MW | Bg%fgﬂugh /‘

Its Chairman
Date é-/ﬁ/.'?B

onno

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker
General Counsel

Date




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON, D.C.. 20463

July 7, 1978

MEMDRANDUM TO: CHARLES STEELE U}/
FROM: MARJORIE W. EMMONS ’“\
SUBJECT: MUR 218 - Interim Report dated 7-5-78

Received in Office of Commission
Secretary 7-5-78, 2:28
The above-mentioned document was circulated on a 24
) hour no-objection basis at 9:00 a.m., July 6, 1978,
T As of 9:00 a.m., this date, no objections have been

o received in the Office of Commission Secretary to the Interim

Report.






BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Doug Barnard for Congress

Committee MUR 218

Georgia Railroad Bank & Trust
Company

e N Nwal N wt wt “wkV st “wt

INTERIM REPORT

On October 19, 1977, the Commission found reasonable
cause to believe that the Georgia Railroad Bank and Trust
Company ("the Bank") violated 2 U.S.C. §441b in making a
$10,000 loan to the Doug Barnard for Congress Committee
("the Committee"). On March 15, 1978, the Commission found
reasonable cause to believe that the Committee violated
2 U.S.C. §441b in accepting the loan from the Bank.

The Office of General Counsel has been in communication
with counsel for respcndents regarding conciliation of this

matter. Counsel for respondents have submitted supplemental

materials, which have been reviewed by members of this

Office and which have not altered this Office's perception
of the case.

Finally, the Office of General Counsel has requested
that counsel for respondents propose conciliation agreements
which would be acceptable to their clients. To date, a proposed
agreement has been received only from counsel for the Committee,
a copy of which is attached. As part of our report recommend-
ing that the Commission find probable cause to believe that

the transaction violated 2 U.S.C.§441b, we will advise the
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s o

Commission to reject this proposed agreement. We anticipate
having the report to the Commission for the July 19, 1978

meeting.

Z)
Dat W . 0 aKer gf-uCO

General Counsel
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June 16, 1978

CERTIFIED MAIL .
RETURN RECEIPT REQUESTED

Mr. Jay Myerson

General Counsel 80 : -
Federal Flection Commission >
1325 K Street N. W. 377.}
Washington, D. C. 20463

— Re: MUR 218(76)

i Dear Mr. Myerson:
™ Per our conference, and my previous correspondence,‘
1o enclosed, in duplicate, is a Conciliation Agreement which
I have prepared on behalf of the Barnard for Congress
c Committee. It has already been signed by Mr. D. Hugh
Connolly, its Chairman.
— This Conciliation Agreement is acceptable to my client.
b In addition, it has the added advantage of being truthful.
' If it meets with the approval of the Federal Election
(oo Commission, please have Mr. Oldaker sign and date one copy,
- having it attested, and return it to me. If anything else
- needs to be done to bring this matter to a conclusion, then
~ please do so.

In drawing the Conciliation Agreement, I used as a form
the Conciliation Agreement enclosed in the original letter to
Mr. D. Hugh Connolly, dated March 21, 1978. 1In fact, a
substantial portion of the enclosed Conciliation Agreement
is copied from that proposed Conciliation Agreement.

The enclosed Conciliation Agreement is forwarded to you
by the Barnard for Congress Committee hy way of an offer in
compromise of a disputed and possibly litigated matter.

Sincerely yours,

JAY M. SAWILOUSKY, P. C.

BY:
Jay M. Sawilowsky
JMS :sf
Enclosure
cc: Mr. Samuel C. Waller cc: Mr. D. Hugh Connolly
Nancy McJunkin Mr. J. Carlisle Overstreet

M Paul Lovejoy




BEFORE THE FEDERAL ELECTION COMMISSION

In the matcer of

The Barnard for Congress MUR 218(76)

Committee

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been conducted,
and reason to believe having been found that the Barnard for
Congress Committee (hereinafter ''Respondent') violated 2 U.S.C.
§441b(a) .

Now, therefore, the respective parties have in the
Federal Election Commission and Respondent, having duly entered
into conciliation pursuant to 2 U.S.C. §437g(5)(5), do hereby .
agree as follows:

1. The Federal Election Commission has jurisdiction
over the respondent and the subject matter of this proceeding.

‘ 2. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter pur-
suant to 2 U.S.C. § 437g(a) (4).

3. The pertinent facts and law in this matter are as
follows:

(a) Respondent was the principal campaign committee
authorized by D. Douglas Barnard, a candidate for Congress from
the Tenth Congressional District of Georgia in the 1976 primary
" and general elections.

(b) On May 14, 1976 respondent borrowed from the
Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable
in 180 days, together with interest thereon at the rate of 7.6%
per annum. This loan was secured, bv the express terms of the

promissorv note of the respondent to said bank, by the respondent's

checking account in said bank. On Mav 14, 1976, the respondent had




on deposit with that bank, exclusive of the aforesaid loan,

$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(c) The promissory note expressly provided that
the bank was to have a security interest, securing the aforesaid
loan, on the respondent's checking account. The promissory
note further provided that at any time the bank should feel
insecure for any reason whatsoever, the bank could, without
demand or notice, déélare the debt due and exercise its rights
and remedies under its contract and the Uniform Commercial Code
in effect in Georgia. Under Georgia Code §§ 109A-9-201, 203, 204
and 302, the bank had a perfected security interest in the
respondent's checking account in favor of the bank. Under Georgia
Code § 109A-1-208, the provision for acceleration of the debt,
in the cvent that the bank should feel insccure for any reason
whatsoever, is lawful and enforceable provided the bank acts in
good faith, and the burden of establishing lack of good faith
is on the party against whom the power has been exercised.
Reference to the respondent's records of its checking account
shows that, from May 14, 1976 until December 31, 1976, the bank
was secured at all timos and at times the bank was 1007 secured
and at other times the bank was secured in excess of 1007.

(d) Mr. D. Douglas Barnard was employed at the
Georgia Railroad Bank & Trust Company as an Executive Vice
President at the time the loan was made. J

(e) The loan was negotiated and executed on behalf
of respondent hy its Chairman, Mr. D, Hugh Connolly.

(f) The loan was authorized by Mr. Charles B.
Presley, Chairman of the Board of the Georgia Railroad Bank &
Trust Company.

(g) Prior to May 14, 1976 D. Hugh Connolly had
made a number of loans for himself personally from the said bank,

which loans carried interest at rates of 7%, 7%% and 7%, per annum.




(h) On May 14, 1976 there were no regulations

of the Federal Election Commission defining '"ordinary course
of business."
(i) On April 3, 1978 the Federal Election
Commission submitted its request, set forth in the Federal
Register of April 7, 1978, for comments for the purpose of
proposing certain new regulations, including a specific pro-
posal defining '"ordinary course of business' under 2 U.S.C.
431(e)(5)(G) and 2 U.S.C. 431(f)(4)(K). The proposed definition
of "ordinary course of business' contains seven standards.
(j) The respondent has subnitted evidence that

on May 14, 1976 the bank took into consideration, in making the
loan, the impeccable character and reputation of D. Hugh
Connolly and the other members of the Committee and that it
is standard bank practice to consider the character of the borrower
as among the most important things taken into consideration. The
respondent further furnished evidence that since the loan was
made, there have been two bank examinations by state and federal
regulatory authorities and that the bank's loan portfolio is
examined annually by the bank's independent auditors; neither
the state and federal bank examiners nor the bank's independent
auditors have ever criticized or taken exception to this loan.
The respondent further submitted evidence that the Georgia
Department of Banking & Finance, by letter dated May 5, 1978,
pave its opinion that this loan was made in conformity with the
Financial Institutions Code of Georgia (codified as Title 41A of
the Code of Georgia) and appears to have been made in the ordinary
course of business.

4. The Federal Election Commission takes the position
that this loan was made outside the ordinary course of business
as set forth in 2 U.S.C. §431(e) (5)(G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. §441(b)(a).

-3-
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The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. §431(e)
(5) (G) and therefore did not constitute a contribution to
respondent in violation of 2 U.S.C. §441b(a). The Federal
Election Commission and the respondent have a sharp disagreement
regarding the definition of the term "in the ordinary course of
business' as used in the aforesaid Code Sections as applied to
the facts in this case. |

5. It appears that at worst the respondent may have
committed an inadvertent, accidental, unknowing technical error
in making this loan in an obscure and ambiguous situation,
created in part by the absence of any regulations of the Federal
Election Commission defining the term "in the ordinary course of
business."

6. The negotiation and execution of the aforesaid
loan by respondent was not made in a knowing and willful attempt
to violate any provision of the Federal Election Campaign Act
of 1971, as amended, 2 U.S.C. §431 et seq. By the execution
of this Conciliation Agreement, the respondent does not admit
any violation of 2 U.S.C. §431 et seq., and expressly denies
any violation, and states that it had no knowledge of or intent
to commit any violation or offense under 2 U.S.C. §431 et seq.,
and enters into this Conciliation Agreement for the sole purpose
of resolving this dispute pursuant to the provisions of.2 U.s.C.
§437¢.

7. Hereafter the respondent will not make any loan
except in compliance with the regulations of the Faderal Election
Comnission set forth in its proposed regulation dated April 3,
1276, set forth in the Federal Register of April 7, 1978, or as
thereafter adopted.

8. The Federal Election Commission on request of
anyone filing a complaint under 2 U.S.C. §431g(a)(l) concerning

the matter at issue herein or on its own motion may review

—4-




compliance with this agreement. If the Federal Election

Commission believes that this apreement or any requirement
thereof has been violated, it may institute a civil action
for relief in the United States District Court for the Southern
District of Georgia in accordance with 2 U.S.C. §437g(a) (7).

9. This agreement shall become effective as of the
date that all parties hereto have executed same and the Federal

Election Commission has approved the entire agreement.

ATTEST: BARNARD FOR CONGRESS COMMITTEE

By . Hugh CTonnolly

otary. Puisic T N . .
§y<&mm»o ER S Its Chairman

Date K,—Ll,é'?ﬁ

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker
General Counsel

Date
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JAY M. SAWILOWSKY, P.C. : .
ATTORNEY AT LAW 18 JUN 20 PHo12: 3'
902 GEORGIA RAILROAD BANK BUILDING ;
AUGUSTA. GEORGIA 30802

June 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Jay Myerson

General Counsel

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)
Dear Mr. Myerson:

Per our conference, and my previous correspondence,
enclosed, in duplicate, is a Conciliation Agreement which
I have prepared on behalf of the Barnard for Congress
Committee. It has already been signed by Mr. D. Hugh
Connolly, its Chairman.

This Conciliation Agreement is acceptable to my client.
In addition, it has the added advantage of being truthful.

If it meets with the approval of the Federal Election
Commission, please have Mr. Oldaker sign and date one copy,
having it attested, and return it to me. If anything else
needs to be done to bring this matter to a conclusion, then
please do so.

In drawing the Conciliation Agreement, I used as a form
the Conciliation Agreement enclosed in the original letter to
Mr. D. Hugh Connolly, dated March 21, 1978. 1In fact, a
substantial portion of the enclosed Conciliation Agreement
is copied from that proposed Conciliation Agreement.

The enclosed Conciliation Agreement is forwarded to you
by the Barnard for Congress Committee by way of an offer in
compromise of a disputed and possibly litigated matter.

Sincerely yours,

JAY M. SAWILOVSKY,

BY: W

M. Sawilowsky

JMS:sf
Enclosure
cc: Mr. Samuel C. Waller cc: Mr. D. Hugh Connolly
Mrs. Nancy McJunkin Mr. J. Carlisle Overstreet

Mr. Paul Lovejoy




BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of

The Barnard for Congress MUR 218(76)

Committee

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been conducted,
and reason to believe having been found that the Barnard for
Congress Committee (hereinafter '"'Respondent') violated 2 U.S.C.
§441b(a).

Now, therefore, the respective parties have in the
Federal Election Commission and Respondent, having duly entered
into conciliation pursuant to 2 U.S.C. §437g(a)(5), do hereby
agree as follows:

1. The Federal Election Commission has jurisdiction
over the respondent and the subject matter of this proceeding.

2. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter pur-
suant to 2 U.S.C. § 437g(a) (4).

3. The pertinent facts and law in this matter are as
follows:

(a) Respondent was the principal campaign committee
authorized by D. Douglas Barnard, a candidate for Congress from
the Tenth Congressional District of Georgia in the 1976 primary
and general elections.

(b) On May 14, 1976 respondent borrowed from the
Georgia Railroad Bank & Trust Company the sum of $10,000.00 payable
in 180 days, together with interest thereon at the rate of 7.6%
per annum. This loan was secured, by the express terms of the

promissory note of the respondent to said bank, by the respondent's

checking account in said bank. On May 14, 1976, the respondent had




on deposit with that bank, exclusive of the aforesaid loan,

$7,396.78, securing the loan, leaving $2,603.22 unsecured.

(¢) The promissory note expressly provided that
the bank was to have a security interest, securing the aforesaid
loan, on the respondent's checking account. The promissory
note further provided that at any time the bank should feel
insecure for any reason whatsoever, the bank could, without
d.mand or notice, declare the debt due and exercise its rights
and remedies under its contract and the Uniform Commercial Code
in effect in Georgia. Under Georgia Code §§ 109A-9-201, 203, 204
and 302, the bank had a perfected security interest in the
respondent's checking account in favor of the bank. Under Georgia
Code § 109A-1-208, the provision for acceleration of the debt,
in the event that the bank should feel insecure for any reason
whatsoever, is lawful and enforceable provided the bank acts in
good faith, and the burden of establishing lack of good faith
is on the party against whom the power has been exercised.
Reference to the respondent's records of its checking account
shows that, from May 14, 1976 until December 31, 1976, the bank
was secured at all times and at times the bank was 1007 secured
and at other times the bank was secured in excess of 100%.

(d) Mr. D. Douglas Barnard was employed at the
Georgia Railroad Bank & Trust Company as an Executive Vice
President at the time the loan was made.

(e) The loan was negotiated and executed on behalf
of respondent by its Chairman, Mr. D. Hugh Connolly.

(f) The loan was authorized by Mr. Charles B.
Presley, Chairman of the Board of the Georgia Railroad Bank &
Trust Company.

(g) Prior to May 14, 1976 D. Hugh Connolly had
made a number of loans for himself personally from the said bank,

which loans carried interest at rates of 7%, 7%7 and 757, per annum.
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(h) On May 14, 1976 there were no regulations

of the Federal Election Commission defining ''ordinary course
of business."
(i) On April 3, 1978 the Federal Election
Commission submitted its request, set forth in the Federal
Register of April 7, 1978, for comments for the purpose of
proposing certain new regulations, including a specific pro-
posal defining "ordinary course of business' under 2 U.S.C.
431(e)(5)(G) and 2 U.S.C. 431(f)(4)(K). The proposed definition
of "ordinary course of business' contains seven standards.
(j) The respondent has submitted evidence that

on May 14, 1976 the bank took into consideration, in making the
loan, the impeccable character and reputation of D. Hugh
Connolly and the other members of the Committee and that it
is standard bank practice to consider the character of the borrower
as among the most important things taken into consideration. The
respondent further furnished evidence that since the loan was
made, there have been two bank examinations by state and federal
regulatory authorities and that the bank's loan portfelio is
examined annually by the bank's independent auditors; ﬁeither
the state and federal bank examiners nor the bank's independent
auditors have ever criticized or taken exception to this loan.
The respondent further submitted evidence that the Georgia
Department of Banking & Finance, by letter dated May 5, 1978,
gave its opinion that this loan was made in conformity with the
Financial Institutions Code of Georgia (codified as Title 41lA of
the Code of Georgia) and appears to have been made in the ordinary
course of business,

4. The Federal Election Commission takes the position
that this loan was made outside the ordinary course of business
as set forth in 2 U.S.C. §431(e) (5)(G) and therefore it constituted

a contribution to respondent in violation of 2 U.S.C. §441(b)(a).

-3-




The respondent takes the position that the loan was made in

the ordinary course of business as set forth in 2 U.S.C. §431(e)
(5) (G) and therefore did not constitute a contribution to
respondent in violation of 2 U.S.C. §441b(a). The Federal
Election Commission and the respondent have a sharp disagreement
regarding the definition of the term '"in the ordinary course of
business' as used in the aforesaid Code Sections as applied to
the facts in this case.

5. It appears that at worst the respondent may have
committed an inadvertent, accidental, unknowing technical error
in making this loan in an obscure and ambiguous situation,
created in part by the absence of any regulations of the Federal
Election Commission defining the term '"in the ordinary course of
business."

6. The negotiation and execution of the aforesaid
loan by respondent was not made in a knowing and wiilful attempt
to violate any provision of the Federal Election Campaign Act
of 1971, as amended, 2 U.S.C. §431 et seq. By the execution
of this Conciliation Agreement, the respondent does not admit
any violation of 2 U.S.C. §431 et seq., and expressly denies
any violation, and states that it had no knowledge of or intent
to commit any violation or offense under 2 U.S.C. §431 et seq.,
and enters into this Conciliation Agreement for the sole purpose
of resolving this dispute pursuant to the provisions of 2 U.S.C.
§437g.

7. Hereafter the respondent will not make any loan
except in compliance with the regulations of the Federal Election
Commission set forth in its proposed regulation dated April 3,
1978, set forth in the Federal Register of April 7, 1978, or as
thereafter adopted.

8. The Federal Election Commission on request of
anyone filing a complaint under 2 U.S.C. §431g(a)(l) concerning

the matter at issue herein or on its own motion may review

-




compliance with this agreement. If the Federal Election
Commission believes that this agreement or any requirement
thereof has been violated, it may institute a civil action
for relief in the United States District Court for the Southern
District of Georgia in accordance with 2 U.S.C. §437g(a) (7).

9. This agreement shall become effective as of the
date that all parties hereto have executed same and the Federal

Election Commission has approved the entire agreement.

ATTEST: BARNARD FOR CONGRESS COMMITTEE

bogia d s AM(W(V?/

By D. Hugh Connolly ™

Its Chairman

Date G- y. 78

ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker

General Counsel

Date
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Office of General Counsel

Federal Election Commission
1325 K Street N. W.

Washington, D. C. 20463
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Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street N. W,
Washington, D. C. 20463

Re: MUR 218 (76)

803635

On Friday, June 9, 1978, your Mr. Jay Myerson informed

me that you, Mr. Lovejoy and Mr. Myerson could meet with the
lawyers for the Bank and the Committee at 11:00 A. M. on June
19, 1978 at the offices of the Federal Election Commission in
Washington, D. C. Mr, Myerson on that date, and on Monday, June
12, 1978, informed me that the sole purpose of that meeting
would be to discuss the terms of the conciliation agreement.

He further informed me that if we wanted to discuss anything
else, such as the innocence of the Bank and the Committee, it
would not be worth our while to meet with you and your staff.

Dear Mr. Oldaker:

The position of the Federal Election Commission is that
it will confer with us about this matter only if we first
concede that our clients committed a violation of the law.

I will not go to a conference on such terms. Mr. Waller, who
is now out of town, can speak for his own client.

I believe the position, stated above, of the Federal Election
Commission is a violation of my client's rights under 2 USCA
437(g). The law specifically gives us ''a reasonable opportunity
to demonstrate that no action should be taken against such person
by the Commission under this Act' and requires that ''the Commission
shall make every endeavor ... to correct or prevent such violation
by informal methods of conference, conciliation, and persuasion ..

A\l

That has not been done in this case. It cannot be done if
the Commission takes the position that prior to any conference my
client must be prepared to admit a violation of the law so that
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Mr. William C. Oldaker
June 12, 1978
Page 2

the only purpose of the conference is to discuss the terms of a
conciliation agreement. The least that fair play and due process
would require is that the Federal Election Commission discuss
this matter fully with us, and if my client has committed a
violation, SHOW US HOW AND WHEREIN AND IN WHAT MANNER SUCH
VIOLATION WAS COMMITTED.

We have submitted copious evidence that this loan was made
in the ordinary course of business. The Federal Election
Commission insists that the loan was not made irn the ordinary
course of business. Yet they have not explained HOW.

What witnesses do you have who will testify that this loan
was made out of the ordinary course of business? What authorities
do you rely upon to refute or rebut the opinion of the Georgia
Department of Banking & Finance? I do not refer to argument of
counsel. Just what evidence do you have which would create jury
issues or which would prevent the court from rendering a summary
judgment or directed verdict in favor of the Bank and the
Committee?

My client and I are unaware that it has done anything wrong.
We are not prepared to admit that it has done anything wrong
unless it is shown that it has. 1In this connection, I must
point out that it was not until April 1978 that the Federal
Election Commission submitted regulations to Congress regarding
the making of loans. The regulations submitted this year were
not in existence on May 14, 1976.

We acknowledge that the Federal Election Commission has the
power to embarrass the Committee and the individual members by
the filing of a complaint in the District Court here. However,
to my knowledge, the Commission has neither the legal nor the
moral right to do so.

Unless the Commission is prepared to discuss this matter
fully with us, as required by law, and to demonstrate to us how
and wherein and in what manner a violation was committed, we




Mr. William C. Oldaker
June 12, 1978

Page 3

are not prepared to enter into a conference simply for the
purpose of preparing a conciliation agreement which admits

wrongdoing.
JMS:sf
cc: Mr. Samuel C. Waller
Mr. Paul Lovejoy
Mr. Jay Myerson
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet

Mrs. Nancy J. McJunkin

Very truly yours,

JAY M. SAWILOWSKY, P. C.

i 9
BY:

ay M. Sawilowsky
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June 12, 1978

803598

Mr. Jay Myerson

General Counsel

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)
Dear Mr. Myerson:

I appreciate your patience, and your suggestions, during
our lengthy long distance telephone conference today. Enclosed
is your copy of my letter today to Mr. Oldaker.

Per our discussion, I am now preparing a conciliation
agreement which would be acceptable to my client. When com-
pleted, I will send it to you this week. The submission of
this proposed conciliation agreement will be made by my
client as an offer in compromise of a disputed and possibly
litigated matter. Mr. Waller will inform you as to what he
intends, on behalf of the bank, to do.

Again, thank you for your patience and cooperation.
Sincerely yours,

JAY M. SAWILOWSKY, P. C.

BY:
y M. Sawilowsky

JMS:sf
Enclosure

cc: Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
Mrs. Nancy J. McJunkin
Mr. Paul Lovejoy
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JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA. GEORGIA 30902

June 12, 1978
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RETURN RECEIPT REQUESTED

Mr. William C. Cldaker
General Counsel

Federal Llection Commission
1325 K Street N. W.
Washington, D. C. 20463

—
~ Re: MUR 218 (76)
A Dear Mr. Oldaker:
1~ On Friday, June 9, 1978, your Mr. Jay Myerson informed
me that you, Mr. Lovejoy and Mr. Myerson could meet with the
c lawyers for the Bank and the Committee at 11:00 A. M. on June
19, 1978 at the offices of the Federal Election Commisgion in
- Washington, D. C. Mr. Myerson on that date, and on Monday, June
- 12, 1978, informed me that the sole purpose of that meeting
: would be to discuss the terms of the conciliation agreement.
- He further informed me that if we wanted to discuss anvthing
else, such as the innocence of the Bank and the Committee, it
= would not be worth our while to meet with you and your staff.
c The position of the Federal Electica Commission is that
~ it will confer with us about this matter only if we first

concede that our clients committed a violation of the law.
I will not go to a conference on such terms. Mr. Waller, who
is now out of town, can speak for his own client.

I believe the nosition, stated above, of the Federal Election
Commission is a violation of my client's rights under 2 USCA
437(g). The law specifically gives us "a reasonable opportunity
to demonstrate that no action should be taken against such person
by the Commission under this Act" and requires that '"the Commission
shall make cvery endeavor ... to correct or prevent such violation
by informal methods of conference, conciliation, and persuasion "

That has not been done in this case. It cannot be done if
the Commission takes the position that prior to any conference myv
client must be prepared to admit a violation of the law so that




Mr. William C. Oldaker
June 12, 1978
Page 2

the only purpose of the conference is to discuss the terms of a
conciliation agreement. The least that fair play and due process
would require is that the Federal Election Commission discuss
this matter fully with us, and if my client has committed a
violation, SHOW US HOW AND WHEREIN AND IN WHAT MANNER SUCH
VIOLATION WAS COMMITTED.

We have submitted copious evidence that this loan was made
in the ordinary course of business. The Federal Election
Commission insists that the loan was not made in the ordinary
course of business. Yet they have not explained HOW.

What witnesses do you have who will testify that this loan
was made out of the ordinary course of business? What authorities
do you rely upon to refute or rebut the opinion of the Georgia
Department of Banking & Finance? 1 do not refer to argument of
counsel. Just what evidence do you have which would create jury
issues or which would prevent the court from rendering a summary
judgment or directed verdict in favor of the Bank and the
Committee?

My client and I are unaware that it has done anything wrong.
We are not prepared to admit that it has done anything wrong
unless it is shown that it has. In this connection, I must
point out that it was not until April 1978 that the Federal
Election Commission submitted regulations to Congress regarding
the making of loans. The regulations submitted this year were
not in existence on May 14, 1976.

We acknowledge that the Federal Election Commission has the
power to embarrass the Committee and the individual members by
the filing of a complaint in the District Court here. However,
to my knowledge, the Commission has neither the legal nor the
moral right to do so.

Urless the Commission is prepared to discuss this matter
fully with us, as required by law, and to demonstrate to us how
and wherein and in what manner a violation was committed, we
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Mr. William C. Oldaker
June 12, 1978
Page 3

are not prepared to enter into a conference simply for the
purpose of preparing a conciliation agreement which admits

wrongdoing.
Very truly yours,

JAY M. SAWILOVSKY, P. C.

TS

IMS:sf

cc: Mr,_Samuel C. Waller
. Paul Lovejoy
r. Jay iyerson
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
Mrs. Nancy J. McJunkin
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Mr. Paul Lovejoy
Office of General Counsel
Federal Election Commission

1325 K Street N. W. 803186

Washington, D. C. 20463
Re: MUR 218(76)
Dear Mr. Lovejoy:

Enclosed is the affidavit of Mr. Charles B. Presley,
complete with attachments.

After reviewing all of the material sent the Federal
Election Commission by Mr. Waller and me, please call me in
order that arrangements can be made for a conference between
Mr. Oldaker and you and Mr. Waller and me and our clients.

I aporeciate your patience and cooneration in this
matter and thank you for it.

Sincerely yours,

JAY M. SAUILOWSKY, P. C.

BY: M

ay M. Sawilowsky

]

IMS:sf
Enclosure

cc: Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mrs. Nancy J. McJunkin
Mr. J. Carlisle Overstreet




FEDERAL ELECTION COMMISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned
officer authorized by law to administer oaths, CHARLES B.
PRESLEY, who being first duly sworn deposes and says on oath
as follows:

1. That he is Chairman of the Board of the Georgia
Railroad Bank & Trust Comnany.

2. That in authorizing the loan to the above
Committee on Mayv 14, 1976, the deponent took into consideration
the impeccable character and reputation of D. Hugh Connolly,
Chairman of the Doug Barnard for Congress Committee, and the
other members of the Committee; and further that D. Douglas
Barnard, Jr. was well known and enjoved an impeccable reputation
and was worthy of the support of Mr. Connolly and the other
members of that Committee.

3. In making loans, many things are taken into
consideration. The character of the borrower is among the
most important. Please refer to the attached reference
material.

4. That the interest on the loan was set at 7%%
per annum because Mr. D. Hugh Connolly, Chairman of the Committee,
who was making arrangements about the loan, had been making
personal loans with the bank with interest at 7%% ner annum
or less.

5. Since this loan was made, there have been two
bank examinations by State and Federal regulatory authorities.
In addition, the bank's loan portfolio is examined annually by
the bank's independent auditors, Touche Ross & Company. Neither

the State and Federal bank examiners nor the bank's independent

auditors have ever classified (criticized or taken exception to)




this loan. In this connection, both the State and Federal
bank examiners and the independent auditors search for loans
in violation of State or Federal banking laws or which
represent more than the average credit risk, and report

such loans in a special section of their reports reserved

for that purnose. Again, this loan has never been classified
(criticized or exception taken thereto) by the bank examiners
or the independent auditors. Attached is the letter of the
Georgia Department of Banking & Finance, dated May 5, 1978,
which shows that this loan was made in conformity with the
Financial Institutions Code of Georgia (codified as Title 41lA
of the Code of Georgia) and anpears to have been made in the

ordinary course of business.

Sworn to and subscribed before me

this Qb day of May, 1978.

N

[V -

Nota u , chmond County, Ga.
Notary Duhlle Glinmane

Canrgia
My Comrussion Expires wuiy 6, 1981 7
/
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Banker's Guide to Financial Statements, by Thomas J. O'Malia

The Role of Statements

Before the actual discussion of financial statements can begin, a number of prelimi-
naries must be reviewed. ltems listed here are genceraily known, but are briefly re-
peated as a refresher.

The financial strength of & company is but on. ~f v +ny aspects to be considered
when making a loan decision. Consideration must be given to the time tested *°C’s”
of credit. The analysis of the character of the applicant can overshadow his financial
strength or make up for its weakness. The capiral of the prospect is the first point of
financial review. Banks seek to share in opportunitics. By definition, that means
some reasonable relationship between what the banks and the creditors will invest
and what the ownership will risk. The third of the historical **C’s™ of credit s capac-
ity of the company to perform. To consider a loan which triples the company’s vol-
ume raises serious non-financial questions regarding the company’s capability to
produce at that level.

In today’s world, the historical three have been expanded to five. The newcomers
are self-explanatory. They are conditions and collateral. If you listen to our market-
ing professionals, the sixth “*C”" is checking account - can we get it?

Organizations

A rose is a rose is a rose, but a statement is not a statement is not a statement. Not
only is cach statement unigue unto itself, but cach rype of organization is by its
nature different from others. A partnership, a proprietorship, and a corporation are
ditterent forms of organization in many ways. A review of their structure is not
needed here, but it is appropriate to remember that their reasons for being in busi-
ness are different. Proprietors are in business for personal salary. They can not be
compared with a public corporation which bears the responsibility to pay dividends.
Nor can such a corporation be confused with a privately-held corporation which
seeks the same goal as a proprietorship while using a different tax vehicle. A partner-
ship can be a simple combination of two proprictors or it can be more formal than
a large corporation.

3




CHAPTER 11

—em s e

Credit Investigation

The extension of credit is based on the creditor’s confidence in the debst-
or's willingness and abuhty to dnscharge hns obhg:mon in accordance wnth thc

terms of hlS agrcemcnt %
»a.mmg to duduam l.a (ﬂiﬂiﬁﬁ& ?

Assuming that the prospective debtor desites to pay his dcbts the next qucs
tion, which should be answered affirmatively if the loan is to be granted, is
whether he is able to pay. Willingness to pay may be placed under the head-
ing of character, while ability to pay may be listed under capacity and capi-
tal.

To state it another way, in alliterative but expressive terminology. The
primary bases of credit granting are the three C's of credit—ghangeser, capac-
ity, and capital. Another important factor, a fourth C, has to do with condi-
tions--geoeral business conditions and conditions in the particular industry
in which the company is engaged: Sometimes a filth C, colluteral, is added.

CHARACTER

Caracter is 2 basic clement .in- the ‘oxtensio j
wmount inwolved is siall or large and iwhoiher’ the -ﬁ%*m;
with or without m& Character refers to determination to pay.

Character applics to groups of men collectively as well as to individuals.
Thus, in extending credit, not only must the credit analyst consider the char-
acter of the individual risk, but in some cases he must also consider the in-

tegrity of the group to which the individual belongs.

While character does not of itself deteomine. the amount of vedib-
Mﬁua»w factor in both laige and small fonn situlitions. The
credit analyst, in his cxamination of this factor, should investigate the past
record of the applicant. He should find out all he can K‘,ll’(l!lll‘ lhc npph
cant’s background, his habits, his associates, his style of living, -

e
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142 CREDE ADMINISTRATION . CREDIT INVESTICATION

honest dealings, his tamidy s socd ambations o G evenvthing ther has a b musr hat. oow e fands at s

bearmyg cn the applicant’s willimpgness e Jischarge his oldipatens wooerd ug 4 -‘ tion toowah ne s subjedted.

to agreement. ‘ with modern mehinery, or his
It should always be borne e nind theic anyene e e honest whei thoagps 4 him out of busiacoss He muse b

are. movig along ina satedactory ounner When poonts e solling i, R tive and appeding fires

whan bosmess s ceadsand whon ample money s avaldile o decharge store nott e stake woth the o
oncs obhigauons, there v no need for sacnfices Character is tested by hard ) meet any reasenible credin o

times, by poor business, by shortages of cash and a lack of adequate credit; E able G discount his Bdls. These
then, many sacrifices often must be made The walist should investigate - important forthe oo dir analvat
Cvery .lnglu of the anvinacter tactor and sieeald convieee hmnsel ! that, «'(-\‘]\ltc 2 pcﬂn.lntm t.l;‘l!.l] to cnable han t
adverse conditions, the appbant will sudl be anxious o pay and will make g Years age. when competitio
avery ctort todischarge hiv debt i accordance with the terms of s agree- o smaller, when transportation fac
ment. In other words, the credit analyst should be convinced that the appli- - was less highly orgarized than a
cant wil} still adhere strictly to the rules of the game cven though the score » for business enterprises to opera

may be hopelessly against him. - But conditions ure different toda
| adequate - .1“1[.1‘ 2r¢ often Joom

CAPACITY i death. From the sundpoint of
A mav Lo honest o cvery serse or the word b s ability or ¢ i 2 business provides the margin of s

pacty s helow standard, B desire topav niae not be sufiiaent v e )

CONDITIONS

The wise wredit analyst neve

toute repavment ot fean The credit anadyst should rase w0 number of
questions concernig the l"h.ll)? s business ability How ol is he? What

. S |
has heen s Busmess exparence? What has heen by general education? s the conditmnsn the particular

- . - husiness -
he mchined toward specalanon or teward conseanvatinm . What tramng has The position i the business cyc

. . . . redit the le
he had tor his i‘.lf“&ll!.lr line ot busimess? Has he been successtul i this ng credit. the lender can affor

. - : ) O COVCry l
busmess2 Has he demonstrated capaaity i some other line which should as. tered a period Frecovery than

. ., The extens 3
sist. hiny o thys undertaking - What about his cencnal shrewdness and com. has begun. The extension of cre

: S vhich compention s ke
mon sense ? I he above or bddow the average i general alslite? Has he ness in which compeution s ke

. (%} O b reNPany an o new
been tested by advaise condmions 7 s he adiprable to dhangimz busimess con- board, e to A

. ate ik thon the extension
dittons that are mtluened I\\ pgovoernment contrals or luhunlnm(.ﬂ ad. 8"‘-‘“" n } ! e

- industry vhich competition s «
vinees? Docs he have the abiliy o I».u).:.nn with Libor successtully 2 Can he 1 (lllb(l} m { f i Of

make advantageous use ot the cradit be as requesting 2 All these questions

COLLATERAL

should be answered satistactonly . . Nateral i
. roin time to e collatera] o

Some years apo, the abilite of the applicant was not as amportant as it g .
) 2 Il ! tis parcnt in the rnk. such as unp

tonhay AL the present time our coonomie system s extremely complicat .-
ety c ‘ ¢ R y phuated, and perbuaps somewhat dithicalt

comnetition s heen, and chanees occur rapedly. o e successtul, R :
i ' . ¢ $ o ety o e -+t man collateral be arcepted o balunce

must have above average abiity; otherwse he will be crowded cuat. i :
’ ‘ honesty i~ lacking. the credit ca

for a bank to assumec.

CAPITAL

Assuming that aman s honest and that he has sathicient ability to manage = GENERAL CONSIDERATIO
s s another basic consideration as the capatal factor s the applicant A There are, of course, many o
enough capital to cnable him to operate effectively ? Today, a businessman : be given. Among them are the e




Credit Administration, by Kreps & Wacht, American Institute of Banking

8 CREDIT ADMINISTRATION

Management should also develop specific policies for each type of loan,
after carefu! consideration of the many factors which will directly and indi-
rectly influence its lending operations and also of the characteristics of var-
ious types of loans. The charactenistics of specific loan types will be dis-
cussed in detail subsequently (in part two of this text), so policies covering
specific types of loans need not be covered at this point; however, certain
important, general considerations should be included in the development of
any bank’s lending policies. These considerations can be summarized under
four headings: (1) creditworthiness, (2) loan liquidation, (3) commensur-
ate balances, (4) interest rates. .

CREDITWORTHINESS

In order to be “worthy” of credit, a business borrower must be able to
produce evidence of his firm’s ability to repay its loans and its willingness to
maintiin good faith in discharging its obligations to banks and other credi-
tors. Creditworthiness s therefore a function of a business borrower's busi-
ness reputation and a satisfactory financial condition. As for the individual
borrower, he must evidence these same characteristics, #iat in sddition should
possess good character to insure the intent to dischazge his debas along with

~the nccessary whility to carry out this intent. In other words, the individual
~ borrower should be judged according to his gbaracter, capacity, and capital
-—the classic three C's of credit.

From a policy point of view, it is essential that the lending officers be
provided with the appropriate means of appraising ceedits effectively. This
means, of course, that the bank should insist that all potential borrowers and
borrowing customers provide, as part of their loan applications, financial
statements, carnings records, and other such information as the current loan
situation may call for. Further, the bank should provide sufficient administra-
tive and denaal support to the lending otheer to expedite the analysis of this
information on a timely basis.

It is also important that the lending policy provide for a continuing finan-
cial check on the borrower through periodic review for outstanding loans.
Farly detection of unfavorable circumstances will permit the bank to take
positive action that may prevent serious losses to both the bank and the bor-
rower. The larger the loan and the greater the risk, the more intense the

bhank’s review should be.

LOAN LIQUIDATION POLICY

A sound policy that should be established in the handling of loans is to
arcange, at the meeption of the Joan, a4 systematic plan of repayment. The
best time o discuss repayment plans is before the loan is made. From the
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May 25, 1978

Mr. Paul Lovejoy

Office of General Counsel
Federal Election Commission
1325 K Street N. W,
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Lovejoy:

I enjoyed talking with you last Tuesday morning. Mr.
Presley's affidavit was redrawn, but he's out of town until

this coming Friday, May 26, 1978.

His affidavit will be signed on May 26, 1978 and on
that date mailed to you. As I told you, his affidavit will
deal with the importance, in making loans, of the character
of the borrower, the interest set for this loan, the opinion
of the Georgia Department of Banking & Finance, expressed in
its letter of May 5, 1978, and the fact that no bank examiner

has ever criticized the loan.

Sincerely yours,

JAY M. SAWILOWSKY,

BY:
y M., Sawilowsky

JMS:sf

cc: Mr. Samuel C. Waller
Mr. D. Hugh Connolly
Mrs. Nancy J. McJunkin
Mr. J. Carlisle Overstreet
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Mr. Paul Lovejov

Office of General Counsel

Federal Flection Commission
1325 K Street N. W.

Jashington, D. C. 20463
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JAY M. SAWILOWSKY, P.C.

ATTORNEY AT LAW 18 MAY &) M lz: “’3

902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA, GEORGIA 30002

May 22, 1978
CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Paul Lovejoy

Office of General Counsel
Federal Election Commission
1325 K Street N, W.

. Washington, D. C. 20463 803932

~ Re: MUR 218(76)

o Dear Mr. Lovejoy:

Enclosed are the following:

= 1. Affidavit of Sarah B. DeLoache.
2. Affidavit of Nancy J. McJunkin.

3. My brief showing that the loan was secured under
Georgia law.

= In view of the importance of this material, it is being
o sent by certified mail. I appreciate your extension of time
N granted last Friday and thank you for it.

As Mr. Waller and I, and our respective clients, desire
to confer with you and Mr. Oldaker about this matter, I will
call you to arrange a mutually convenient time.

Sincerely yours,

JAY M. SAWILOWSKY, P

W) <
BY: ‘

y M. Sawilowsky
JMS:sf

Enclosures

cc: Mr. Samuel C. Waller
Mrs. Nancy J. McJunkin
Mr. D. Hugh Connolly
Mr. J. Carlisle Overstreet
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FEDERAL ELECTION COMMISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned

officer authorized by law to administer oaths, SARAH B. DeLOACHE,

who being first duly sworn deposes and says on oath as follows:

1. She is a Vice-President of the Georgia Railroad
Bank & Trust Company and is Manager of the Credit Department of
said bank.

2. That attached hereto as Exhibit A, and incorporated
herein by reference thereto, is a copy of a report prepared from
said bank's records showing new and renewed loans for May 1976.

The total number of new loans during that period was 307 and the
total number of loans renewed was 502, The total number of all
such loans which were made with interest at the rate of 7%% or
under was 73, of which 36 were made on a secured basis and 37

on an unsecured basis.

3. That the records of the bank show that D. Hugh
Connolly had the following personal loans with the Georgia Railroad
Bank & Trust Company, open on the following dates, for the following

amounts, with the following interest, and due on the dates

indicated:

DATE OF LOAN AMOUNT OF LOAN INTEREST RATE DUE DATE
3/21/74 $17,000.00 8% 3/21/75
As of May 1976 Renewed for At 7%% 12/16/76

$12,000.00
12/23/74 $ 4,950.00 8% 3/24/75
As of May 1976 Renewed for At 7%% 3/22/76
$ 4,950.00
3/25/76 $ 4,950.00 7% 6/21/76
6/23/76 $ 4,950.00 %% 9/20/76
3/10/75 $ 3,750.00 %% 3/8/76
3/8/76 $ 3,650.00 7% 6/7/76
6/7/76 $ 3,650.00 7% 9/7/76
3/5/76 $ 4,000.00 7% 9/1/76




00 00 ) 5

6/3/76 $ 4,000.00 7% 9/1/76
Loan of Hugh Connolly and 0. P. Hollis:

5/3/74 $ 993.75 8% Monthly at
$65.65 per mo.

,,-‘/7 e, | C\f /.

{

Sworn to and subscribed before me

this lL'Z'day of May, 1978
\

ry Publit, Richmond County, Ga
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DAY | NEW RENEW ", OF LOANS AT _
1/2%. & UNDER [T.%%, 7.25% 7% 6.75%
: AL SEC_ UNSEC | H1GH LOW HIGH LOW HIGH LOW HIGH LOW
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FEDERAL ELECTION COMMISSION

In re: Doug Barnard for Congress

Election Committee, MUR 218(76)

Personally appeared before me, the undersigned officer
authorized by law to administer oaths, NANCY J. McJUNKIN, who
being first duly sworn deposes and says on oath as follows:

1. That she was and is Treasurer of the Doug
Barnard for Congress Election Committee.

2. That attached hereto are true and correct copies
of the bank statements of the checking accounts of said Committee
at the Georgia Railroad Bank and Trust Company for 1976.

3. That on May 14, 1976, the date of the note in
question, the said Committee had a balance in its checking
account of $7,396.78. That the loan proceeds of $10,900.00
were not denosited into said checking account until May 17,

1976, three days after the date of the note.

Sworn to and subscribed before me

this l 2 day of May, 1978.

ar ublic, Richmond County;/gfﬁ
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FEDERAL ELECTION COMMISSION

In Re: Doug Barnard for Congress

Election Committee, MUR 218(76)

THE LOAN WAS SECURED

By the express terms of the Promissory Note of May
14, 1976, the borrower, the Committee, granted to the bank "a
security interest in all property of the borrower left with the
bank or which is now in, or may hereafter come into, possession
of the bank, and in any and all balances, credits, deposits and
accounts of the borrower with the bank whether any of them be
general, special, individual, joint, or held as a tenant in common,
and in any and all drafts, checks, or other items deposited with
the bank by the borrower for collection, with full authority to
charge at any time without notice or demand any and all credits
due borrower represented by or resulting from any of the above
against any obligations secured hereby, whether matured or not."
Under Georgia Law, this created a perfected security interest
in that property in favor of the bank. Georgia Code §§ 109A -
9-201, 203, 204, 302.

The Promissory Note, under that part entitled
ADDITIONAL PROVISIONS expressly provides: "If at any time
if the bank shall feel insecure for any reason whatsoever,
(1) any and all of the obligations made, at the option of the
bank, and without demand or notice of any kind, be declared, and
thereupon immediately shall become, due and payable and (2) the
bank may exercise at such time, and from time to time, any
rights and remedies available to the bank under the Uniform
Commercial Code in effect at that time in Georgia, or otherwise
available to the bank, including those available under any

written instrument (in addition to this note) relating to any

of the obligations of any security therefor."




Under the Uniform Commercial Code in effect in
Georgia in 1976, and since, such a provision is lawful and
enforceable if the bank acts in good faith. Georgia Code
§ 109A-1-208. The burden of establishing lack of good
faith is on the party against whom the power has been exercised.
Georgia Code § 109A-1-208.

A photostat of the Promissory Note of May 14, 1976
is attached hereto as Exhibit A. On that date, EXCLUSIVE OF
LOAN PROCEEDS, the Committee had on deposit with the bank,
securing the loan, $7,396.78. The affidavit of Mrs. Nancy J.
McJunkin has attached to it photostats of the bank statements
of the Committee for the entire year 1976. Reference to that
affidavit will show that, from May 14, 1976 until December 31,
1976, at no time was the bank unsecured. 1In fact, at times

the bank was 100% secured and at other times the bank was

secured in excess of 1007%.
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10,000. 00 . Ao e, May 14, 15, 76

] .
fCR VALUE PECCIVED. THE UNCERSIGNED. hereinciier ~iled EBorrower) FROMIZIS TO PAY TO THE ORDER OF GEORGIA RATLAOAD BANX & TRUST COMPANY
(thereinciter cal'ed “:he Bank') the prin:.pal su= ot

Ten thousand and no/100 =-—-—-co oo moom o mmam ———————— DOLLARS.

set for'h immedictely preceding the a'tescacn c'cuse o3 Amcunt Financed ) at any bamking house of the Bamk,
=ay dea:3ncie and notty Borrc we: tretect ‘ogeher with the FINANCE CTHARGE 'heretnaiter shown in ‘he said
e with the methzd checked below

inarsingilar shown in ‘he "Statement ¢
Augusta, Gez:5:6. 77 3¢ such oner 3.
" Statemen: of Transaction’). gcyadle :n cccr

K 180 days wiror dare, (11/10/76)

04 . .____ coussculive { Rly) ¢ ) pay ts. oach in the amouat of & lhhd‘nvwhbdu
e . ond the remcining paymeais 10 be dus on e same day of sach dve this) thesreues with the Snal
payment l;olng the unpald balance. except ‘or: (DALLCON) (Irregulas) payments) of & deo o aad

Dt . coasecutive monttly) ) paymeaw, sach in the tol § plus ¢ ot on the owinstand
ing iadedledness at the rate of "« per cnpum. the Hret payment lo be dus and e remdiaing poyments t9 be due
on the same day of each consecutive _______ monthis) thereatier with the finel paymea: beiag tbe uspaid balaace. except for: BALLOOW) Grregular)
paymeatis) of §_ due on ond

O Other:

The finance charge applies from date of note

and all costs of collection. including 135°. attorney's tees if collected by iaw or through an attorney al taw. If this Note s not paid at
maturily, whether said matunity shail be zccording to its terms or by the accaleration thereof under the powars hereinafter sst forth, the
unpaid balance of the indebtedness there:nafter shown in the said '"Statement of Transaction™ as ‘‘Amount Financed™) shail bear interest
from date of such maturity at the rate of 8°5 per annum until paid. Whenever any payment is not paid when due, the Borrower will
pay (at the option of the Bank in lieu of additional interest on such delinquent payment) a late charge of 5¢ for sach dollar of the
payment in default (not to exceed $5.00) and the Bank may, at its option, declare the Note {o be Immediately due and payable. Bor-
rower waives cemand, presentment, nolice of dishonor and prolest. Should this Note be paid in full betore maturity a partial refund of
the FINANCE CHARGE (hereinafter shown in the said “Statement of Transaction') will be made, computed by the proportion which the
total of remaining unpaid balances bears to the original total of all unpaid baiances, known as the “Sum of the Digits” refund method,
or it checked here X based on the actuarlal method of computation, as such term is used by the Bank in its normal banking procedures,
after first daducting a maximum of §15 acquisition cost from the FINANCE CHARGE. A Bailoon Paymenl, which shall be a payment
that is more than iwice the amount o! any otherwise regularly scheduled equal payment, may be refinanced only upon such terms and
conditions as the lhen parties to this Note may agree ss of its due date.

To secure the payment of the indebtedness evidenced by thisa Note, any exieasions or remewuss horesl, cnd any and all lleblilies, divest o indisest, absaluts or oon-
Ungeat now existing or hereaiter crislng. of the Borrowsr 10 he Bank aid all expenses aad cosw tocident © thy collection of eqid indedindaces and the safercoment end

crotection of the security Interest created bersby 'all hereaiter calied “Obligations”) the Borrowee bersby pledges. azaigua, coaveys. transiess and depesits the lellowing
propesty as colateral, with the Inten! ol gramtiaj to the Bank a ascurity inlerest thereln and security Hie theveter

/ 7 /
/ / /[
/ / /

including a!l iatazest therson, dividends a=zd disizunoua ca or cther rights which icay arise Ia ccanection with any propesty berelncbeve refasred 40, ail of which by
herealter cclted “Colluteral”. Borrowe: Le:eby wxwants tkct acle aad lawlul ownerskip in fee si=ple of Coligteral is In the Borrower with il pewes and authasity to
transfer, convey aad encumber. .
As additicnal Collateral. Borrower turther grcats to ‘he Bank a security interest in all property ot the Borrower left with the Bank or whisk sew Is In, or may hese-
after come Into, poasession of the Bank. and in azy cad al! balaaces, credits. deposite and acccus's of the Borrower with the Bank, whethse of hom be grnevel, spe-
zlal. ladividual, Jolnt. or keld as a tenaat i= ccmm=<>. and in coy and all dralts. checks or other i:ems deposited with the Bank by the Borrower far collection. with full en-
tharity to cha:ge at any time withou! notze cr dez=d any and all credits due Borrower repressn:ed by or resulting rom any of the cbove sgeinsl auy ebligeiiem se-
cured beruby. whether matured or not.
It mors than one prosun sh 2
cnd severgliy cbligetel -
CCIrse WiC N poiSess.in I,

I resszos 5.30ung this Note anc each of hem, who shall be jolatty
& 2mzittes or wansletes ! this Note. ar any other holder in due

Birrower” as ussd
4 nerein she!l

INSURANCE - STATEMENT OF TRANSACTION
PROPLATY INSURANCE, it written in connection with this"loan, m.yybe 1. Amount of Loan 10, 000.00
obta.ned by Borrower through any person of his chgica, subject anly to )
the daqk'g,rl;h! to re'usa ary insurer ofered by she Borrower, for rea- 2 g&:ev C“‘,"i",_:'.‘“g‘d"'d'gd‘“'
C1a. . Such insuranca cannot D2 o3ianed fram or theough the n3.ot of Crecit Extanced: -
scadle CQ“ ach insurancs ca /"‘” s Crecit Lite Insurance  $—_ .
CREDIT LIFE.AND DISABILITY INSURANCE is not required to obtain Disaoi ity insurance ! S
this loan. No charga |s made for creq insurance and no cradit insur- -
ance s provided uniess t~o Borro~@r 3:3ns the appropriata statement Procerty insuraace .
below: . - e e  J——
() Tha cost tor Gredit Lite and Disabuity Insurance will be 7 o s - §_ . ==
$.. . - ’ ~ C'or tme taren ol ias Lredit. 3. AMZUNT FINANCED (1 and 2 s 1!! 000. !)O
(b} The COS:/,'T;.' Credat -t\(e insurarce alons wiii be 6. FINANCE CHARGE s i‘z 2’ !lo
S _._"~for the term ¢t tha cradit. Consist.ng of 375.00
R < Interast $ - -
a5 it Life Ins sranca oal : -
{1 ! dasive Crecit Life Inzsranta caly - Loan Senice Fee s = _
desls Life a: 5421 'y Nsutitiae
1 | destie Crodit Life and Disadi 'y Dsu - o < .
- ' i ~ . SRERALLE ST incvarce.
) b 0O NOT decire Crac Lite o Theasuity in cg S. ANNUAL PERCENTAGE RATE 7.@ "
‘ - S o | & TOTAL OF PAYMENTS
Tona 3 1nature! B (3 and d) 10,375.00
BEIRY Voot TUOTR=IosT TUONAL PROVITIONS Rt FOETE N7 2N THE FEVIRSE SIDI SIRIOF. THE SAME BZING INCOR.
FORATOO iRl B RofbEin o E
IN WITS T3S ‘;‘»1EFZTOF_ thg L e cas ez pedd IS Aredmant and hecsoy acxnow'acges rezaipt of a completed copy hareol.

. Si S °
‘¢/o Sherman and Hemstreet — 722-8334 anatures (Sign name In Ink. Do Not Pring

7 Homa A3 ess tiome Phona ) Doug Barnard far Congress
739 Broad Street By é - e

(Give Locaon £ 2 D Bux 2r Acuie Noj ? BY - 5 ety AT ’ ? s
Aviensta . Cesre o ! D. Hugh Connolly K

' T Tty eyve s




ADDITIONAL PROVISIONS

The surrender of this Nete upza pay=e
Hons. If any of the Collaeta! is reiecsed :
Collateral reieased.

The Bank skall have no duty as ‘o the =2lscticn ot protecion of the Collgtersl. or of any incerme thereon. nor a3 o the preservotcn of eny righte periaining therelo,
beyond the scle cusicdy therect.
In addition to all cther rgh's possessed by 1 the Bank. kom 4me to time. whether belore or atter any cf he Obligaticna shafl bec—=e due

tranafer all or any part of the Celc'e:z! ino *=e 2zxe of e Bank or 11s nomines. with or without disclosing ot such Celctorc! 18 st bmm &:’Q‘ﬁ
security interes! heraunder: &) ac':ty i:gated >n any ot the Collatercl to make payrent to the Bank of any cmouats due ¢ © become due thereundes: (&)
enforce collerticn of cny ¢! e T By 3. 2ction et 'ow or otherwise and surrender. relecse o exchange c!! or cny pyt herect. x ~—=rromise. extend the matri-
ty ol or rerow from '1me !> t e ny 7e=>d (whe'ner cr not longer than the original term o (e locn) any indeowdress evicesced hereby: () mke centrol of
and retaln any proceeds ol ‘he Co : ani el exercise such additonal righs and powers. If cny with respect 1o any security for ox Facramty of any of the
tions. as may be provided in cny wr irns_=ent in cdd!ton to thls Note.

It at any time the Collaterci. ‘c: any recs:3 whaisoe7er shall be or becorme unsatisiactory to ¢e Bank. Borrower will immediciely “zrmish such other Collcieral or
make such payment on ceeourt =3 will be scusizTtery to *he Bank and in the event of {uilure s0 © do. cr if te Borrowwr should beccme tnsolvent (as defined the
Uniform Commercial Code in e'ect at that ~me 1n Georgic), cr a petition {n barkruptcy be tiled by or against Borrower. or G receiver be appointed for any part of the
property or assets of Borrower. cr ‘=are shcll te = assignoent by the Borrower for the benett cf —eciters, or if any fudgment be enwred ogainst the Borrower, or if
Borrower shall fail 10 meet ¢t =ciunty any ‘=cattedness o Uabllity to the Bank. or i any warr=n'y or represenwation ¢ Borrower perciuing to this exteusion of credit,
(whether as evidenced by this Nc'e of ctherwise), prove uzue or mlgleading. os if Porrower shall il to pay when due any premium ca cay ltfe insurcnse policy held
as Collateral herefor. or if Borrewer shall die ba‘~re payment of this Note, or if the Bank shall {ee] insecure for any recsen . (1) any and all of the Obligo-
tions may. at the option of the Bczk. and withcut demand cr notice of any kind, be declared, and = ereupon ‘oediatsly shall become, cae and poyable, and
may exercise at such time. and e time to t=e. cny righ's and remedies avatlable to the Bank u=der the Uniform Commercial Code tn efiect at hat time
or otherwise available 13 the Benk, incliding icse gvailabis under any written instument (n gdd:iton io this Note) reictng o any of “e Obligulions or any
therefor. If any notification of inended disposiicn of any of the Collateral 1s required by law, such notiflcation shall be

¢ ect or tor cny o'her reason shall noY atlect the right of the Bamk to rekxin the Colicter= =s security lor any other chligo-
Scrrower. Borrower agrees to erecute whatever dacuments are required ‘o continue e 3gak's security inlereet In the

i

1 87

|
i
?
il

od at least {ive days belore such d.sposition. zcs'cge prepcid. addressed to the Borrower, sither ot e address shown below. er ot axy >=er address of the Barrower ap-
pearing on the records of the B—k Any procesecs zrising from any dispositica of Collateral may be cpplied by the Bk 1o the peyment of expamses in conmaction with Be
Collateral, including reasoncble c-'crmey’s 'ees ond legal expenses. and any bakmee of such proceeds may be cpplied by the Bank towed %e payment of such Obligo-
one. and in such order of arpliccsicn, cs the 3k may from time to time elect No delay or {ctlire on the part of the Bank humdmnzuwﬂ‘;
operate as a waiver thereof, cnd ro single or pcrzcl exercise by the Bank of any right or remedy shall preclude other or fusther exsecise Sareef, o emssciss of any
other right or remedy. :

The Bank shall be under rno duty 1o exe:=ise any of the rights or remedies given by this Nowe cr by law and no party ® this Now shail be discharged from his obll-
gations or undertakings hersuncer '2) should =e 2k release or agree Not to sue cny person ogcs=st whom a party has, © the knowiedge of the Bank, a right of re
gun- or ‘bt,‘ should the Bank c3Tee to suspead '2e right to enforce the collaction of this Note or Bc=k’s interest in the Collawral agatnst such persen. or otherw:ss din-

arge such person.

The Borrower hereby for hi=self and i==lv waives Hz—estecd and all other exemptions uncer he laws of Gecrgia and of cll cther sirtes end of the United Dates

In the Collateral as ogainst the pcy=ent ¢! :=is Nc'e or any renewa!s thereof ad cssigns and coc=Teys to the Sank said Howesteod exec=pticn end all
be set apart thereunder. [n case cf bankrupxy. Borrower cuthorizes and directs the Trustwe to celver to the Bank a sulficient caount cf propesty
g;:;mpc to apply to the pay=ent of such Cbhligations and the Bank is appointed cttomey In ‘=ct for Borrower o cloim any and a3 Hemestersd essmptions

i
i

GUARANTY OF PAYMENT

FOR VALUE RECEIVED. the undersigaed (jointy and severally if mocre than one) hereby uaconditionally guasasted(s) the payment of the
indebtedness evidenced by the withia note whea due, whether by accelerstioa or otherwise, aod all expeases (including srromey’s fees)
incurred in the collection thereof, an2 in the enforcement of rights under any security thetefor, and heceby waive(s) ;resentment, demand, sorice
of dishonor, protest and al! other noices whatever, and waive(s) ootice of say sale of any collateral, and consen(s) chat any aad all propenty
which is fnow or may be beceafter he!d as collateral security for said indebtedness may be exchanged or released or suntendered ot asy time,
and from time to time, or the time of ;ayment of said note or any of the indebtedness evidenced thereby may be exre=ded ia whole oz in pase and
without limit as to the aumber of such extensioas or the periods thereof and wittout notice to or futher assent fron the mdersigned who will
remain liable under this gzaranry norwi:astanding any such chatges, releases, surtesders or exientions.

Nothing except payment to the holier of the said note of the full amouat of the indebtedness evidenced theredy ia cash shall release the
undersigned or ady of then from liabiliry uader this guaranty.

- Given under the hand 222 seal of each of the uadersigned, this day of 9. R
. ) .
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e o en NIXON, Yow, WALLER & CAPERS COMBISC Pdern 0. cumming
JOMN D. CaPERS IBOO GEORGIA RAILROAD BANK BUILDING crcounes
O. PALMOUR HOLLIS (ALSO 8.C.) HENRY P. £V
REGNALD MAXWELL, JR. AUGUSTA,GEORGIA 30002 - EVE
WH. BYRD WARLICK '78 MAY zz AM I"M“
PAUL H. DUNBAR, IIT TtLt.

PHONE

ROBERT F. WRIGHT, JR, (ALSO MISS.)
JOHN B.LONG

ROY D. TRITT

RICHARD E. MILEY (ALSO S.C.)
JOSEPH H. FOWLER

CHARLES C. STEBRINS, Il (ALSO ALA)

(404) 722-754

802904

May 16, 1978

Paul Lovejoy, Esq.

Office of General Counsel
e Federal Election Commission
~ 1325 K Street N.W.
c Washington, DC 20463

oy
T Re: MUR 218 (76)

Dear Mr. Lovejoy:

I refer you to my letters to Mr. Oldaker of April 3,

1978 and of April 20, 1978 in connection with the above matter,
and enclose herewith a letter from the Deputy Commissioner of
Banking & Finance of the State of Georgia. He sets forth there-
in the opinion of the Department of Banking & Finance that the
, loan in question, which is the subject matter of your investi-

o gation, was made in conformity with the Financial Institutions
Code of Georgia and further that it was made in the ordinary
course of business.

The sole issue to be resolved in this matter, accord-
ing to our understanding, which is confirmed in Mr. Oldaker's
letter to me of March 28, 1978, is whether or not the said loan
was made in "the ordinary course of business" as set forth in
2 U.S.C. §431(e) (5)(G). This subsection and one set forth there-
after [§431(f) (4) (K)] exclude from the definitions of "contribu-
tion" and "expenditure" "a loan of money by a national or state
bank made in accordance with applicable banking laws and regula-
tions and in the ordinary course of business..."

In §441 (b) the Act provides that it is unlawful for
certain entities, including "any corporation whatever" to make
a contribution or expenditure in connection with any election
at which a Representative in Congress is to be voted for, etc.
Although the terms "contribution” and "expenditure" had been
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Paul Lovejoy, Esqg.
May 16, 1978
Page Two

previously defined in the Act as excluding a loan made by a bank
in the ordinary course of business, this section emphasizes that

fact by restating the exclusion.

In resolving the issue in contention, it is first neces-
sary to construe the language defining the type loan which is not
prohibited under the Act. The loan must meet two tests: (1) that
it is made in accordance with applicable banking laws and regula-
tions, and (2) that it is made in the ordinary course of business.

Since the test is in the conjunctive, a gquestion arises
as to what is meant by a loan not made in "the ordinary course of
business" if such loan is in compliance with applicable banking
laws and regulations.

Apparently, the Commission is not contending that the
loan in question was made in violation of applicable banking laws
and regulations. In any event, the opinion of the Georgia Depart-
ment of Banking & Finance in this regard would constitute substan-
tial evidence that the loan was not violative of the Georgia banking
laws and regulations. In order, therefore, for the loan in question
to constitute a violation of the Federal Election Campaign Act, it
must, in our opinion, meet a narrower test. That is, it must be
a loan which, although in compliance with applicable (state) laws,
was one not made in the ordinary course of business.

The Federal Election Campaign Act does not define "ordin-
ary course of business" or set guidelines for that purpose, although
proposed regulations would attempt to do so. The Georgia Financial
Institutions Code does not use or define this terminology. Nor is
there any readily available treatise which provides a pertinent
definition thereof. However, there are reported cases which deal
with this language, but only rarely in banking contexts. The
question is one of fact and ultimately depends far resolution on
many factors.

It can be said generally that a transaction not made in
the ordinary course of business results in some kind of penalty.
Here, however, there would be no penalty under the Georgia banking
laws. In most cases where transactions are analyzed as to whether
they were made in the ordinary course of business, the purpose of
the statute involved and the evil to be remedied are considered.
In the matter under investigation, the purpose of the Act is to
prevent contributions by corporations to certain political candi-
dates, and not to prevent unwise or unusual loans from being made.




Paul Lovejoy, Esq.
May 16, 1978
Page Three

It is submitted that any alleged irregularity in the making of
the loan in question should, in determining culpability, bear
directly on the donative intent of the corporation.

What guidelines should a bank follow in making loans?
Different guidelines exist for different type loans. Loans should
be commercially reasonable. They should generally be made in the
geographical area of the bank's operation. They should be made
to credit-worthy borrowers. The character of the borrower should
be considered, as should the borrower's capacity to repay the loan.

All of these factors were presumably taken into account
by the Georgia Department of Banking & Financing, when, in retro-
spect, it deemed the loan in question to have been made in the
ordinary course of business.

Whether the interest rate on the loan should have been
the same as that applicable to loans made to Mr. Connolly generally
is a matter of permitted Bank discretion which, it is submitted,
should not be subject to criticism by the Federal Election Com-
mission. Mr. Connolly's character and credit worthiness were no
different when he signed the note in behalf of the Barnard Committee
than they were when he made a personal loan. The Bank's expecta-
tion of repayment, whether Mr. Connolly was personally liable or
not (which has never been determined as a matter of law) was un-
doubtedly the same.

In summary, Georgia Railroad Bank & Trust Company main-
tains that it has not violated the Federal Election Campaign law.
Further, it contends that any attempt on the part of a non-bank
regulatory Commission, distantly removed from the site of the
transaction, to determine whether the transaction, conceded to
be legal, was made in the ordinary course of business or not, is
beyond the Commission's area of expertise and its capacity to
make a proper judgment thereof.

After considering the above, if you still intend to
recommend to the Commission that it find probable cause to believe
that Georgia Railroad Bank & Trust Company violated the Act, I
ask that the Commission afford me the opportunity of conferring
with you and the General Counsel in Washington with a view towards
working out some satisfactory phraseology of a conciliation agree-
ment. I realize that the General Counsel has provided me with a
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Paul Lovejoy, Esq.
May 16, 1978
Page Four

form for such an agreement but, as I have pointed out in the
past, the terms thereof are inaccurate to some extent and, in
my opinion, too harsh for the alleged violation which has taken
place in this matter.

I look forward to hearing from you in the near future.

Very sincerely yours,

Samuel C. Waller

SCW:jc

CC: Mr. Charles B. Presley
President
Georgia Railroad Bank &
Trust Company

Mr. Jay Sawilowsky
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148 Juternations! Wied., N.X.

Suite 540
- odACK:* DUNN Atlantn, Georgin 30303 cerary < coumimsicmn
May 5, 1978

Mr. Samuel C. Waller

Attorney

Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
certain loan originating May 14, 1976 in the original amount of $10,000 to

the Doug Barnard for Congress Committee., The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner
that the loan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.
Further, all terms in conditions of the loan were met by the borrower as con-

tracted.
Yours very r truM

Robert M. Moler, CFE
Deputy Commissioner

RMM:kcd
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Paul Lovejoy, Esqg.

Office of General Counsel
Federal Election Commission
1325 K. Street N.W.
Washington, DC 20463
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ATTORNEY AT LAW 16 MAY 29 MM 9: 3
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA. GEORGIA 30902

May 17, 1978

802328

# William C. Oldaker
eneral Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Mr. Paul Lovejoy

Office of General Counsel
Federal Flection Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)
Gentlemen:

Enclosed in the letter to each of vou is a copy of that

letter of the Georgia Department of Banking and Finance to

Mr. Samuel C. Waller dated May 5, 1978 stating the opinion

of that devartment '"that the loan was made in conformity with
the Financial Institutions Code of Georgia and appears to have
been made in the ordinary course of business." I believe that
Mr. Waller also enclosed a copy to Mr. Lovejoy in Mr. Waller's
letter of May 16, 1978.

I have almost completed assembling the rest of my material.
When it is assembled, in the next few days, I would like to call
you and make an appointment for Mr. Waller and me, and our
clients, to meet with you, in Washington, D. C., to discuss
this matter.
Sincerely yours,

JAY

BY:

JMS :sf

Enclosure

cc: Mr. D. Hugh Connolly
Mrs. Nancy McJunkin

Mr. J. Carlisle Overstreet




Depurtment of Fanking and Hisunce
148 JInternational Wied., N.E.

Suite 640
*TJACK T DUNN

Alanta, Georgia 30303 ckrury comiise onen

May 5, 1978

Mr. Samuel C. Valler

Attorney

Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
certain loan originating May 14, 1976 in the original amount of $10,000 to

the Doug Barnard for Conoress Committee. The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner
that the loan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.

Further, all terms in conditions of the loan were met by the borrower as con-
tracted.

Yours very, truly,

Robert M. Moler, CFE
Deputy Commissioner
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Mr. William C. Oldaker
General Counsel

Federal Tlection Commission
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May 17, 1978

Mr. William C. Oldaker 802881

General Counsel

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

, aul Lovejoy

ffice of General Counsel
Federal Flection Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MIJR 218 (76)
Gentlemen:

Enclosed in the letter to each of vou is a copy of that

letter of the Georgia Department of Banking and Finance to

Mr. Samuel C. Waller dated May 5, 1978 stating the opinion

of that denartment '"that the loan was made in conformity with
the Financial Institutions Code of Georgia and appears to have
been made in the ordinary course of business.'" I believe that
Mr. Waller also enclosed a copy to Mr. Lovejoy in Mr. Valler's
letter of May 16, 1978.

I have almost completed assembling the rest of my material.
When it is assembled, in the next few days, I would like to call
ycu and make an appointment for Mr. Waller and me, and our
clients, to meet with you, in Washington, D. C., to discuss
this matter.

Sincerely yours,

JAY M. SAWILOWSKY, P._C.

BY:
J .| Sawilowsky
JMS:sf
Fnclosure

cc: Mr. N, ilugh Connolly
Mrs. Mancy McJunkin

Mr. J. Carlisle Overstreet
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May 5, 1978

Mr. Samuel C. Valler
Attorney
Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Ceorqgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
certain loan originating May 14, 1976 in the original amount of $10,000 to

the Doug Barnard for Congress Committee. The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner
that the Toan was made in conformity with the Financial Institutions Code of
Georagia and appears to have been made in the ordinary course of business.

Further, all terms in conditions of the loan were met by the borrower as con-
tracted.

Yours very tru

ly,
[y M
/ /

Robert M. Moler, CFE
Deputy Commissioner

RMM:kcd
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

Y May 15, 1978
CHARLES STEELE \Y
MARJORIE W. EMMONS,4$\

FROM:
SUBJECT: MUR 218 (76) - Interim Report dated 5-10-78
Received in 0CS: 5-12-78, 11:46

MEMORANDUM TO:

The above-mentiored document was circulated on a 24 hour

no-objection basis at 4:30 n.m., May 12, 1978.

As of 5:39 p.m., this date, no objecticns have been
received in the Cffice of Commission Secretary to the Interim Report
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Doug Barnard for Congress MUR 218
Committee and,

Georgia Railroad Bank and
Trust Company

INTERIM REPORT

On October 19, 1977, the Commission found reasonable cause

to believe that the Georgia Railroad Bank and Trust Company

("the Bank") violated 2 U.S.C. 441b in making a $10,000
unsecured loan to the Doug Barnard for Congress Committee

("the Committee"). On March 15, 1978, the Commission found
reasonable cause to believe that the Committee violated 2 U.S.C.
441b in accepting the loan from the Bank.

The General Counsel's Office has been in communication with
Samuel C. Waller, counsel for the Bank and Jay m. Sawilowsky,
counsel for the Committee, regarding the conciliation of this
matter. Both attorneys have requested that they be permitted
to submit a report prepared by the Department of Banking and
Finance of the State of Georgia regarding the loan in guestion.
In a May 3, 1978, telephone conversation with a member of the
staff Mr. Waller stated that this report should be received by
May 5, 1978.

In a letter dated April 13, 1978, Mr. Sawilowsky gave the
Commission notice of the fact that he is now representing the
Committee and requested that the Commission allow him 60 days to
present additional factual and legal material relating to the

"ordinary course of business" gquestion at issue (Attachment I).




On May 1, 1978, the General Counsel's Office replied to
Mr. Sawilowsky's letter requesting that he present any additional
material pertaining to this matter within 20 days, as the
Committee was first notified of its opportunity to do so in
October of 1977 (Attachment II).

The General Counsel's Office is continuing its conciliation
efforts with the Bank and the Committee. Upon expiration of the
20 day period we will submit to the Commission an analysis of
any additional material which may have been received from respon-

dents and recommendations as to the disposition of this matter.

5o 18 e e il

Date William C. Oldaker
. General Counsel
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AUGUSTA., GEORGIA 30902
April 13, 1978
Mr. William C. Oldaker
eneral Counsel

Federal Election Commission

1325 K Street N. V.

Washington, D. C. 20463
- Mr. Randall Johnson

Attorney at Law
= Federal Election Commission
- 1325 K Street N. W.
vl Washington, D. C. 20463
&!\

Re: MUR 218
i O

Gentlemen:
—_ I represent the Doug EBarnard for Congress Election )
. Committee in this matter. While I have not yet had the
—_ opportunity to confer with Mr. Samuel C. Waller, attorney

for the Georgia Railroad Bank & Trust Company, nor to
oy study all nertinent material, the information at hand
- indicates that the sole issue is:
~ Was this loan in accordance with the

applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the
nproposed conciliation agreement, indicates that the deter-
mination of the Federal Llection Commission that there is
reasonable cause to btelieve that the committee violated
2 U.S.C. 441b, as set forth in the letter to Mr. Connolly
of March 21, 1978 and the proposed conciliation agreement,
is based upon insufficient information and is not an
informed judgment. Accordingly, I propose, in cooperation
with Mr. Valler, to present to you the following:

A. Additional material showing this loan to have
been made in accordance with the applicable banklpg laws
and regulations and in the ordinary course of business.




(@

Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978

Page 2

B. Brief of applicable law.
Please inform me:

A. May the Committee have until 5:00 P. M. on June 15,
1978 to present the above? -

B. Which of you am I to communicate with?

C. Are my letters to you required to be by certified
mail?

D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
appreciated. In the meantime, I will confer with Mr. Waller
about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAVILOWSYY,

Sawilowsky
JMS:sf

cc: Mr. D. Hugh Connolly
Mr, Samuel C. Waller

\ i b sachion s S 2 L5 ot e e




Attachment II

FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

May 1, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jay M. Sawilowsky, P.C.
902 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

Re: MUR 218(76)

Dear Mr. Sawilowsky:

This letter is in response to your letter of April 13,
1978. As we have communicated to Mr. Waller and
Mr. Connolly, we welcome any additional factual or legal
material you should care to submit regarding the appro-
priateness of the loan made to the Doug Barnard for
Congress Committee ("the Committee") by the Georgia Rail-
road Bank and Trust Company ("the Bank"). However, we
are under statutory mandate to deal with all compliance
matters as expeditiously as possible, and as the Commit-
tee, through Mr. Waller, was first notified of its
opportunity to present information to the Commission in
October of 1977, we request that you submit such informa-
tion as soon as possible.

Regarding the specific questions posed in your
letter: -

A. Please submit any legal or factual material
pertaining to the loan made to the Committee by the Bank
within twenty (20) days of your receipt of this letter.

B. Any questions or suggestions regarding the
conciliation of this matter should be directed to
Mr. Paul Lovejoy, the staff member assigned to this
matter, at 202-523-4175, as Mr. Johnson is no longer with
the Commission.




C. Written communications are not required to be
sent by certified mail.

D. If you should desire to meet here with the staff
member handling this matter for the purpose of further
explaining the Committee's position and attempting to
conciliate, please call Mr. Lovejoy and arrange a mutually
convenient date and time.

I trust that this letter answers your questions. We
await to hear from you about specific changes or additions
you propose to conciliate this matter.

Sincerely,

William C. Oldaker
General Counsel




e 35/5

51 a L"fL

4]
FEERAL CLECTIO
G MSSION N

TELEPHONE 722-8883

JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW 1
902 GEORGIA RAILROAD BANK BUILDING 8 my 8 P” ' : Zq
AUGUSTA. GEORGIA 30802

May 5, 1978 802507

Mr. Paul Lovejoy

Office of General Counsel
Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218(76)

Dear Mr. Lovejoy:

Per our telephone conference this morning, enclosed is
a photostat of my letter of April 17, 1978 to Mr. Oldaker and
Mr. Johnson. As the Federal Election Commission feels that
this loan was out of the ordinary course of business of the
interest rate and because it is apparently unsecured, Mr.
Waller and I will present to you materials to show that the
interest rate was proper and that the note was in fact
secured. Further, we expect to present to you materials
showing that, as far as the Georgia state bank examiners
were concerned, this loan was made within the ordinary
course of business.

Sincerely yours,

JAY M. SAWILOWSKY,

BY:
. Saw1lowsky

JMS:sf

Enclosure

cc: Mr. Samuel Waller
Mr. D. Hugh Connolly

Mrs. Nancy McJunkin
Mr. Carlisle Overstreet




TELEPHONE 732-8083

JAY M. SAWILOWSKY, P.C.
ATTORNRY AT LAW
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA. GEORGIA 30908

April 17, 1978

Mr. William C. Oldaker
General Counsel

Federal Llection Commission
1325 X Street, N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law

Federal Election Commission
1325 K Street N. W.
Washington, D. C, 20463

Re: MUR 218 (76)

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. Inadvertently, my letter to you of
April 13, 1978 contained the wrong reference number. For your
reagy rgference, a photostat of my letter of April 13, 1978 is
enclosed.

I now know more about this matter thﬁn I did on April
13, 1978. While I don't have all the pertinent material, the
information now at hand 1ndicates that the sole'issues are:

(a) WVas this loan in accordance with the applicable
banking laws and regulations and in the ordinary course of
business?

(b) 1If this loan was not in accordance with the
applicable banking laws and regulations and not ‘in the ordinary
course of business, did the Committee know that?

Mr. Waller informs me that you feel this loan to
have been out of the ordinary course of business of the bank

for two reasons:
(a) The interest rate, and

(b) It is apparently unsecured.
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April 17, 1978
Page Two

“Mr. Waller and I are developing material to show vou that the

interest rate was proper and that the note was in fact secured.

Since we do not know any other reasons why you might
think this note was not in the ordinary course of business,
we do not know what other charges to meet. 1f there are any
others reasons, please inform me:

(a) Exactly what those reasons are.

(b) 1If the reasons involve applicable banking laws
and regulations, please let me know which particular laws and

regulations you have in mind.
(c) What other matters you think bring this note

~out. of the ordinary course of banking business.

The Barnard for Congress Committee cannot enter into
the conciliation agreement enclosed in your letter of March
21, 1978 to Mr. Connolly because:

(a) The Committee has not had a reasonable opportunity
to demonstrate that no action should be taken 1in this matter.

(b) "All of the pertinent facts and laws arc not set
forth in paragraph three of conciliation agreement and some of
the statements made therein are not correct. For example, this
loan was made with security which, on the date of the note,

amounted to $7,396.78.

(c) This loan was made with{ﬁ-the ordinary course of
business. .o i

(d) Even if the loan was madi-outside the ordinary
course of buginess, the Committee did net know that and any
violation would have been inadvertent, without knowledge and

unintentional.

In connection with the ahove, it is clear that the
determination, on March 15, 1978, of the Federal Election
Commission, that there is reasonable cause to believe that my
client violated 2 U. S. C. 441b, was an uninformed judgment.
Reference to your file will indicate that my client has not had
the opportunity to present its case to the Federal Llection

Cormission.




April 17, 1978
Page Three

I would appreciate your response, to the questions
to you in my letter of April 13, 1978, and this letter as soon
as possible. Mr. Waller and I, in representing.our respective
clients, want to submit additional information gnd then confer
vith the Federal Election Commission, or its répresentatives.

Sincerely yours, .
JAY M. SAWILOWSKY, P. C.

Jay M. Sawiibwsky

JMS:cw J

Enclosure
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Mr. Paul Loveioy

Office of neneral Counsel
Federal Tlection
1325 V7 Street 7. V1.

Commission

Lo
Vashington, I'. C. 20463
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Bepurtment of Banhing od Hiremee
148 Interiational Wigd., N.E.

Suite 640
o DURN Atlanta, Georgia 30303

ROBERT M. MCLER
DEPUTY COMMISSIONER

May 5, 1978

Mr. Samuel C. Waller
Attorney
Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Building
Augusta, Georgia 30902

Dear Mr. Waller:

As per your request the Department has caused to be performed a review of a
certain loan originating May 14, 1976 in the original amount of $10,000 to

the Doug Barnard for Congress Committee. The loan was made to the committee
by the Georgia Railroad Bank & Trust Company, Augusta, Georgia. After review-
ing the loan and all supporting documents it is the opinion of the examiner

that the loan was made in conformity with the Financial Institutions Code of
Georgia and appears to have been made in the ordinary course of business.

Further, all terms in conditions of the loan were met by the borrower as con-
tracted. .

Yours very, truly,

Robert M. Moler, CFE
Deputy Commissioner

RMM:kcd




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON, D.C. 20463

i May 1, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED . -
Jay M. Sawilowsky, P.C.

e 902 Georgia Railroad Bank Bldg.

if}, Augusta, Georgia 30902

Py

¢ Re: MUR 218(76)

Dear Mr. Sawilowsky:

» This letter is in response to your letter of April 13,
o 1978. As we have communicated to Mr. Waller and
Mr. Connolly, we welcome any additional factual or legal
material you should care to submit regarding the appro-

e priateness of the loan made to the Doug Barnard for

. Congress Committee ("the Committee") by the Georgia Rail-
= road Bank and Trust Company ("the Bank"). However, we
— are under statutory mandate to deal with all compliance
- matters as expeditiously as possible, and as the Commit-

tee, through Mr. Waller, was first notified of its
opportunity to present information to the Commission in
October of 1977, we request that you submit such informa-
tion as soon as possible.

Regarding the specific questions posed in your
letter: -

A. Please submit any legal or factual material
pertaining to the loan made to the Committee by the Bank
within twenty (20) days of your receipt of this letter.

B. Any questions or suggestions regarding the
conciliation of this matter should be directed to
Mr. Paul Lovejoy, the staff member assigned to this
matter, at 202-~523-4175, as Mr. Johnson is no longer with
the Commission.

O‘U"D‘V
< 9,
o
-
2
S
(3 =
260910

"
LT

P




0

7 9.

C. Written communications are not required to be
sent by certified mail.

D. If you should desire to meet here with the staff
member handling this matter for the purpose of further
explaining the Committee's position and attempting to
conciliate, please call Mr. Lovejoy and arrange a mutually
convenient date and time.

I trust that this letter answers your questions. We
await to hear from you about specific changes or additions
you propose to conciliate this matter.

Sincerely,
William C. Oldaker
General Counsel
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JOHN B.LCNG (404) 722-754

ROY D. TRITT

RICHARD E. MILEY (ALSO 8.C.)
JOSEPH H. FOWLER

CHARLES C. STEBBINS, III (ALSO ALA.)

April 20, 1978

Hon. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463

Re: MUR 218 (76)
Dear Mr. Oldaker:

In my letter to you of April 3, 1978 in connection
with the above matter, I stated that the evidence which was
discussed in that letter would be submitted to the Commission
within approximately two weeks from that date. Representatives
of the Georgia Department of Banking and Finance are currently
conducting an examination of Georgia Railroad Bank & Trust
Company's condition and I have been advised that the report
with reference to the Barnard for Congress Committee trans-
action will be submitted to the Commissioner of Banking and
Finance within approximately five days. He will then advise
us what the Department's view is with respect to that trans-
action.

Very sincerely yours,

J
/
{

k- € d£a~/

SamPel C. Waller
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Hon. William C. Oldaker

General Counsel
Federal Election Commission

1325 K Street N.W.
Washington, D.C.

20463
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April 17, 1978

Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 ¥ Street, N. W.
Washington, D. C. 204063

Mr. Randall Johnson
Attornev at Law

Federal TNlection Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)
Gentlemen:

I represent the Doug Barnard for Congress Llection
Committee in this matter. Inadvertently, my letter to vyou of
April 13, 1978 contained the wrong reference number. For vour
ready reference, a photostat of my letter of April 13, 1978 is
enclosed.

I now know more about this matter than I did on April
13, 1978. While I don't have all the pertinent material, the
information now at hand indicates that the sole issues are:

(a) Was this loan in accordance with the anplicable
banking laws and regulations and in the ordinary course of
business?

(b) 1If this loan was not in accordance with the
applicable banking laws and reculations and not in the ordinary
course of business, did the Committee know that?

Mr. Waller informs me that you feel this loan to
have heen out of the ordinary course of business of the bank
for two reasons:

(a) The interest rate, and

(b) It is apparentlyv unsecured.




TELEPHONE 722-8083

JAY M. SAWILOWSKY, P.C. 801948
ATTORNEY AT LAW PR 9
902 GEORGIA RAILROAD BANK -U|£D.N°‘ _s ry iz ! {
AUGUSTA., GEORGIA 309002

April 17, 1978

Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)
Gentlemen:

I represent the Doug Barnard for Congress Llection
Committee in this matter. Inadvertently, my letter to you of
April 13, 1978 contained the wrong reference number. For vour
ready reference, a photostat of my letter of April 13, 1978 is
enclosed.

I now know more about this matter than I did on April
13, 1978. While I don't have all the pertinent material, the
information now at hand indicates that the sole issues are:

(a) Was this loan in accordance with the anplicable
banking laws and regulations and in the ordinary course of
business?

(b) 1If this loan was not in accordance with the
applicable banking laws and regulations and not in the ordinary
course of business, did the Committee know that?

Mr. Waller informs me that you feel this loan to
have been out of the ordinary course of business of the bank
for two reasons:

(a) The interest rate, and

(b) It is apparently unsecured.




April 17, 1978
Page Two

Mr. Waller and I are developing material to show vou that the
interest rate was proper and that the note was in fact secured.

Since we do not know any other reasons why vou might
think this note was not in the ordinarvy course of business,
we do not know what other charges to meet. If there are any
others reasons, please inform me:

(a) Exactly what those reasons are.

(b) If the reasons involve applicable banking laws
and regulations, please let me know which particular laws and
regulations you have in mind.

(c) What other matters you think bring this note
out of the ordinary course of banking business.

The Barnard for Congress Committee cannot enter into
the conciliation agreement enclosed in your letter of March
21, 1978 to Mr. Connolly because:

(a) The Committee has not had a reasonable onportunity
to demonstrate that no action should be taken in this matter.

(b) All of the pertinent facts and laws are not set
forth in paragraph three of conciliation agreement and some of
the statements made therein are not correct. For example, this
loan was made with security which, on the date of the note,
amounted to $7,396.78.

(c) This loan was made within the ordinary course of
business.

(d) Even if the loan was made outside the ordinary
course of business, the Committee did not know that and any
violation would have been inadvertent, without knowledge and
unintentional.

In connection with the above, it is clear that the
determination, on March 15, 1978, of the Federal Llection
Commission, that there is reasonable cause to believe that my
client violated 2 U. S. C. 441b, was an uninformed judgment.
Reference to your file will indicate that my client has not had
the opoortunity to present its case to the Federal Llection
Cormission.




April 17, 1978
Page Three
I would appreciate your response, to the questions
to you in my letter of April 13, 1978, and this letter as soon
as possible. Mr. Waller and I, in representing our respective
clients, want to submit additional information and then confer
with the Federal Election Commission, or its representatives.
Sincerely yours,
JAY M, SAWILOWSKY, P. C.
< Jay Saw1lowsky
= JMS : cw
~ Enclosure U
!F—
c
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TELEPHONE 722-88083 ! .

JAY M. SAWILOWSKY, P.C,
ATTORNEY AT LAW
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA, GECRGIA 30902

April 13, 1978

Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street N. W,
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law

Federal Election Commission
1325 K Street N, W.
Washington, D. C. 20463

Re: MUR 213

Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter, While I have not yet had the
opportunity to confer with Mr. Samuel C. Waller, attorncy
for the Georgia Railroad Bank & Trust Company, nor to
study all nertinent material, the information at hand
indicates that the sole issue is:

Was this loan in accordance with the
applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the
proposed conciliation agreement, indicates that the deter-
mination of the Federal Llection Commission that there is
reasonabhle cause to believe that the committee violated
2 U.S.C. 441b, as set forth in the letter to Mr. Connolly
of March 21, 1978 and the prooosed conciliation agreerent,
is based upon insufficient information and is not an
informed judgment. Accordingly, I propose, in cooperation
with Mr. Ualler, to present to you the following:

A. Additional material showing this loan to have
been made in accordance with the applicable banking laws
and regulations and in the ordinary course of business.




Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978

Page 2

B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M, on June 15,
1978 to present the above?

%. Which of you am I to communicate with?

C. Are my letters to you required to be by certified
mail?

: D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
appreciated. In the meantime, I will confer with Mr. Waller
about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAVILOWSKY,

W

y M] Sawilowskyv
- JMS:sf

cc: Mr. D. Hugh Connolly
Mr. Samuel C. Waller




JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA. GEORGIA 30902

Yr. Randall Johnson
Attornev at Law

Federal Tlection Commission
1325 K Street

Washington, D. C. 20463

PROCLAIM LIBERT)
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

April 19, 1978

©

MEMNRANDUM TO: CHARLES STEELE

W

FROM: MARJORIE W. EMMONS "h
SUBJECT: MUR 218 (76) - Interim Report dtd 4-14-78
. Received in Nffice of Commission

Secretary: 4-14-78, 2:13

™~ The above-mentioned document was circulated to the

Commissioners at 10:00 a.m., April 18, 1978, on a 24 hour no-

o .
o objection basis.
As of 10:00 a.m., this date, no objections have been
- received in the Office of Commission Secretary to the Interim
= Report.
o

7







v

re

n

20

?

BEFORE THE FEDERAL ELECTION COMM1:;SION

In the Matter of

Doug Barnard for Congress MUR 218 (76)

Committee

and

N N? N N NP st e N N?

Georgia Railroad Bank
and Trust Company

Interim Report

This matter concerns a $10,000 unsecured loan made to

the Doug Barnard for Congress Committee ("the Committee"),
at an interest rate of 7.6% per annum, by the Georgia
Railroad Bank and Trust Company ("the Bank").

On October 19, 1977, the Commission found reasonable
cause to believe that the Bank violated 2 U.S.C. 441b as the
loan made to the Committee was not within the ordinary
course of business standard set forth in 2 U.S.C. 431(e) (5) (G).
On March 15, 1978, the Commission found reasonable cause to
believe that the Committee violated 2 U.S.C. 441b in accepting
the loan from the Bank.

The General Counsel's Office has been in communication with
Samual C. Waller, counsel for the Bank and D. Hugh Connolly,
Chairman of the Committee in attempting to conciliate this
matter. Mr. Waller has requested that the Bank be permitted
to submit a statement by the Department of Banking and
Finance of the State of Georgia regarding the appropriateness
of the loan made to the Committee by the Bank. In a letter
dated April 3, 1978, (Attachment I) Mr. Waller stated that

such information should be received at the Commission by




April 19, 1978.

In a letter dated April 4, 1978, (Attachment II)
Mr. Connolly stated that the Committee was in the process
of retaining counsel and such counsel would be in contact
with the Commission regarding the proposed conciliation
agreement sent to the Committee by the Commission on
March 21, 1978. Mr. Connolly also requested that the
information being submitted by Mr. Waller be considered with
regard to the Committee's position as well as the Bank's.

The General Counsel's Office is continuing its concilia-
tion efforts with the Bank and the Committee and will submit to
the Commission an analysis of the materials to be submitted

by respondents upon receipt of such information.

EUR WAL Y
Date Will aker

General Counsel




GWINN M, NIXON

D. FIELD YOW

SAMUEL C. WALLER

JOHN D. CAPERS

O. PALMOUR HOLLIS (ALSO 8&.C.)
REGNALD MAXWELL, YR,

Wu. BYRD WARLICK

PAUL M. DUNBAR, IIT

ROBERT F. WRIGHT, JR. (ALSO MISS.)

S 00 S/ ¢

FERRRT

LRGN
AR Ty

[}

LAW OFFICES OF
NIXON, Yow, WALLER & CAPERS

iI800 GEORGIA RAILROAD BANK l‘uai.om
AUGUSTA,GEORGIA 30902

JOSEPH B. CUMMING
OF counseL

5 N‘l 8:29 HENRY P. EVE

(19v-1980)

TELEPHONE
(404) 722-784)

JOHN B.LONG

ROY D. TRITY

RICHARD E. MILEY (ALSO 8.C.)
JOSEPH H. FOWLER

CHARLES C. STEBBINS, [T (ALSO ALA)

801563

April 3, 1978

Hon. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 218(76)
Dear Mr. Oldaker:

In my letter to you of March 7, 1978 in connection
with the above matter, I stated that it was our plan to submit
additional evidence to you that the Georgia Railroad Bank and
Trust Company loan in question would be deemed to have been
made in the ordinary course of business, in view of the cir-
cumstances involved.

The Department of Banking and Finance of the State of
Georgia will make an examination of Georgia Railroad Bank and
Trust Company's records in this connection and will submit an
opinion as to whether or not the transaction in question was
one which, under the banking laws and regulations of Georgia,
was, in the judgment of the Department, made in the ordinary
course of business and would not be deemed to have been irregularly
made.

I have just finished a telephone conversation with Mr.
Johnson and he has informed me that the Commission would be
willing to take intec consideration such an opinion, although
it would not necessarily be influenced thereby.

We intend to have this evidence submitted to the Com-
mission within approximately two weeks.

Very sincerely yours,

ANl @'ﬂ/dﬂk -

Samuel C. Waller
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April 4, 1978

Honorable Randall Johnson
rederal Blection Commission
1325 K Street, N.W.
Washington, D. C. 20463

RE: Your reference MUR 218

Dear Mr. Johnson:

b4

This will acknowledge receipt of the letter of Mr. William C.
Oldaker, General Counsel, to me as Chairman of the Doug Barnard
for Congress election committee, dated March 21, 1978, as well
as our telephone conversation of this past Monday, April 3.

This is to reiterate that the Committee does wish to employ legal
counsel to represent it. That attorney in all likelihood will be
Mr. Jay M. Sawilowsky, who practices in Augusta and who is a

member of the State Bar of Georgia. The Committee also requests
reasonable time in which to permit Mr. Sawilowsky to familiarize
himself with the matter at hand, as well as to permit development

of the information, being procured by attorney Samuel C. Waller

on behalf of Georgia Railroad Bank & Trust Company, relating to

the issue of whether the bank loan in question was made outside

the ordinary course of business. As I mentioned to you, even if

the Committee were agreeable to entering intc a conciliation agree-
ment of the substance proposed in Mr. Oldaker's letter and enclosure,
which the Committee is not, it is our opinion that the Committee's
doing so could well operate to prejudice the position taken on be-
half of the bank by Mr. Waller. While probably sixty days would

be sufficient time for pertinent information to be developed, it may
be that Mr. Sawilowsky may request some modification of the time
period, either more or less, after he has had an opportunity to
become familiar with the Committee's situation.

- Let me repeat my appreciation for your having taken the trouble
to telephone me on Monday.

Sincerely ydlrs,

E. Hugh Connolly

President




TELEPHONE 722-8083

JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA., GEORGIA 30002

April 17, 1978

Mr. William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Mr. Randall Johnson
Attorney at Law

Federal Election Commission
1325 K Street N. W.
Washington, D. C. 20463

Re: MUR 218 (76)
Gentlemen:

I represent the Doug Barnard for Congress Election
Committee in this matter. Inadvertently, my letter to you of
April 13, 1978 contained the wrong reference number. For your
ready reference, a photostat of my letter of April 13, 1978 is
enclosed.

I now know more about this matter than I did on April
13, 1978. While I don't have all the pertinent material, the
information now at hand indicates that the sole issues are:

(a) Vas this loan in accordance with the applicable
banking laws and regulations and in the ordinary course of
business?

(b) 1If this loan was not in accordance with the
applicable banking laws and regulations and not in the ordinary
course of business, did the Committee know that?

Mr. Waller informs me that you feel this loan to
have been out of the ordinary course of business of the bank
for two reasons:

(a) The interest rate, and

(b) It is apparently unsecured.




April 17, 1978
Page Two

Mr. Waller and I are developing material to show vou that the
interest rate was proper and that the note was in fact secured.

Since we do not know any other reasons why you might
think this note was not in the ordinary course of business,
we do not know what other charges to meet. If there are any
others reasons, please inform me:

(a) Exactly what those reasons are.

(b) If the reasons involve applicable banking laws
and regulations, please let me know which particular laws and
regulations you have in mind.

(c) What other matters you think bring this note
out of the ordinary course of banking business.

The Barnard for Congress Committee cannot enter into
'~ the conciliation agreement enclosed in your letter of March
21, 1978 to Mr. Connolly because:

(a) The Committee has not had a reasonable opportunity
to demonstrate that no action should be taken in this matter.

—

" (b) All of the pertinent facts and laws are not set
o forth in paragraph three of conciliation agreement and some of
the statements made therein are not correct. For example, this

- loan was made with security which, on the date of the note,
c amounted to $7,396.78.
~ (¢) This loan was made within the ordinary course of

business.

(d) Even if the loan was made outside the ordinary
course of business, the Cormittee did not know that and any
violation would have been inadvertent, without knowledge and
unintentional.

In connection with the ahove, it is clear that the
determination, on March 15, 1978, of the Federal Election
Commission, that there is reasonable cause to believe that my
client violated 2 U. S. C. 441b, was an uninformed judgment.
Reference to your file will indicate that my client has not had
the opportunity to present its case to the Federal Election
Cormission.




April 17, 1978
Page Three

I would appreciate your response, to the questions
to you in my letter of April 13, 1978, and this letter as soon
as possible. Mr. Waller and I, in representing our respective
clients, want to submit additional information and then confer
with the Federal Election Commission, or its representatives.

Sincerely yours,

JAY M. SAWILOWSKY, P. C.

1. Sawilowsky

JMS:cw
Enclosure

BY: %erWQ
N
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JAY M. SAWILOWSKY. P.C. IS
ATTORNEY AT LAW
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA. GEORGIA 30002 8 AR
i

April 13, 1978

Mr. William C. Oldaker
General Counsel

Federal EZlection Commission
1325 K Street N. V.
Washington, D. C. 20463

Mr. Randall Johnson

Attorney at Law

Federal Election Commission
w2 1325 K Street N. W,
Washington, D. C. 20463

tn

~ Re: MUR 213
t~ Gentlemen:
e I represent the Doug Barnavd for Congress Election

Committee in this matter. While I have not yet had the
opportunity to confer with Mr. Samuel C. Waller, attorncy

- for the Georsia Railroad Bank & Trust Company, nor to
study all nertinent material, the information at hand

i indicates that the sole issue 1s:

< Was this loan in accordance with the

applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the
nroposed conciliation agreement, indicates that the deter-
mination of the Federal LElection Commission that there is
reasonable cause to believe that the committee violated
2 U.S.C. 441b, as set forth in the letter to Mr. Connolly
of March 21, 1978 and the provosed conciliation agreerment,
is based upon insufficient information and is not an
inforrmed judgment. Accordingly, I propose, in cooperation
with Mr. laller, to present to you the following:

A. Additional material showing this loan to have
been made in accordance with the applicable banking laws
and regulations and in the ordinary course of business.




Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978

Page 2

B. Brief of applicable law.

Please inform me:

A. May the Committee have untjil 5:00 P. M, on June 15,
1978 to present the above?

3. Which of you am I to communicate with?

. C. Are my letters to you required to be by certified
mail?

D. With whom does the Committee confer ahout this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
appreciated. In the meantime, I will confer with Mr. Waller
about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAVILOWSKY,
y M1 Sawilowsky

JHMS:sf

cc: Mr. D. Hugh Connolly
Mr. Samuel C. Waller




JAY M. SAWILOWSKY. P.C.
ATTORNEY AT LAW
902 GEORGIA RAILROAD BANK BUILDING
AUGUSTA. GEORGIA 30902

My William C. Oldaker
General Counsel

Federal Zlection Commission
1325 X Street, . i
“Jashington, D. C. 20463

rlu)(lAlMlllllly,‘,
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) -~ TELEPHONE 722.8883

JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW

902 GEORGIA RAILROAD manK sULBINAPR VI 36

AUGUSTA. GEORGIA 30002

April 13, 1978

Mr. William C. Oldaker
eneral Counsel
Federal Election Commission

1325 K Street N. W.
Washington, D. C. 20463

701863

- Mr. Randall Johnson

' Attorney at Law

) Federal Election Commission
1325 K Street N. W.

™ Washington, D. C. 20463

' Re: MUR 213

-

o Gentlemen:

I represent the Doug Barnard for Congress Election
= Committee in this matter. While I have not yet had the
- opportunity to confer with Mr. Samuel C. Waller, attorney
' for the Georgia Railroad Bank & Trust Company, nor to
~ study all nertinent material, the information at hand

indicates that the sole issue is:

Was this loan in accordance with the
applicable banking laws and regulations
and in the ordinary course of business?

The material presently available to me, including the
proposed conciliation agreement, indicates that the deter-
mination of the Federal LElection Commission that there is
reasonable cause to believe that the committee vioiated
2 U.S.C. 441b, as set forth in the letter to Mr. Connolly
of March 21, 1978 and the proposed conciliation agreement,
is based upon insufficient information and is not an
informed judgment. Accordingly, I propose, in cooperation
with Mr. Waller, to present to you the following:

A. Additional material showing this loan to have
been made in accordance with the applicable banking laws
and regulations and in the ordinary course of business.




Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978
Page 2
B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M. on June 15,
1978 to present the above?

B. Which of you am I to communicate with?

C. Are my letters to you required to be by certified
mail?

D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
aprreciated. In the meantime, I will confer with Mr. Waller
about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M. SAVILOWSKY,

W

y M] Sawilowsky

D. Hugh Connolly
Samuel C. Waller
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ATTORNEY AT LAW
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William C. Oldaker

Seneral Counsel
Federal Tlection Commission

My

1325 ¥ Street N. .
204673

Tasitington, D. C. Z
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JAY M. SAWILOWSKY, P.C.
ATTORNEY AT LAW
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April 13, 1973

Mr. William . Oldaker
Ceneral Counsel

Federal Ylection Commission
1325 K Street M, U,
Vashington, B, C. 20463

Mr .~ Randall Johnson
/&ftorney at Law
Federal Election Commission
\_”" 1325 K Street W. W.
Washington, D. C. 20463

»

Re: MUR 213 /'L
Centlemen:

I represent the Doug Larnard for Congress Election
Committee in this matter. While I have not vet had the
onnortunity to confer with Mr. Samuel C. Waller, attornecy
for the Georgia Railroad Bank & Trust Companv, nor to
study all nertinent material, the information at *and
irndicates that the sole issue is:

Yas this loan in accordance with the
applicable banking laws and regulations
and in the ordinary course of businress?

The material presently available to me, including the
nronosed conciliation agreement, indicates that the deter-
mination of the Federal llection Commission that there is
reasonahle cause to believe that the committee violated
2 i".S.C. 441b, as set forth in the letter to Mr. Connollv
of ''arch 21, 1278 and the pronosed conciliatior agreenenc,
i= bascd uron insufficient information and is not an
inforred judgment. Accordingly, I »nropose, in cooperation
with Mr. Waller, to present to you the following:

A, Additional material showing this loan to have

teen made in accordance with the applicable banking laus
ard

rc¢ revulations and in the ordinary course of business.
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Mr. William C. Oldaker
Mr. Randall Johnson
April 13, 1978
Page 2
B. Brief of applicable law.

Please inform me:

A. May the Committee have until 5:00 P. M, on June 15,
1978 to present the above?

B. UWhich of you am I to communicate with?

C. Are my letters to you required to be by certified
mail?

D. With whom does the Committee confer about this matter
and how are such conferences arranged?

Your prompt response to the above will be greatly
apnreciated. In the meantime, I will confer with Mr. Waller
about the additional material to be furnished you, as set
forth above.

Sincerely yours,

JAY M., SAVILOWSKY,

.\ W

y M] Sawilowsky

JHUS: st

cc: Mr. D. Hugh Connolly
Mr. Samuel C. Waller
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Mr. Randall Johnson

Attorney at Law

Federal Election Commission
1325 K Street N. 17,

Washington, D. C. 20463
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April 4, 1978

Honorable Randall Johnson
Tederal Cleciion Commission
1325 K Street, N.W.
Washington, D. C. 20463

o RE: Your reference MUR 218

Dear Mr. Johnson:
3

o

o This will acknowledge receipt of the letter of Mr. William C.

" Oldaker, General Counsel, to me as Chairman of the Doug Barnard
for Congress election committee, dated March 21, 1978, as well

s as our telephone conversation of this past Monday, April 3.

o This is to reiterate that the Committee does wish to employ 1legal

—~ counsel to represent it. That attorney in all likelihood will be
Mr. Jay M. Sawilowsky, who practices in Augusta and who is a

A member of the State Bar of Georgia. The Committee also requests

) reasonable time in which to permit Mr. Sawilowsky to familiarize
« himself with the matter at hand, as well as to permit development
o of the information, being procured by attorney Samuel C. Waller

on behalf of Georgia Railroad Bank & Trust Company, relating to

P the issue of whether the bank loan in question was made outside

the ordinary course of business. As I mentioned to you, even if

the Committee were agreeable tou entering intc a conciliation agree-
ment of the substance proposed in Mr. Oldaker's letter and enclosure,
which the Committee is not, it is our opinion that the Committee's
doing so could well operate to prejudice the position taken on be-
half of the bank by Mr. Waller. While probably sixty days would

be sufficient time for pertinent information to be developed, it may
be that Mr. Sawilowsky may request some modification of the time
period, either more or less, after he has had an opportunity to
become familiar with the Committee's situation.

Let me repeat my appreciation for your having taken the trouble
to telephone me on Monday.

Sincerely yoAlrs,

E. Hugh Connolly

President




Honorable Randall Johnson
Federal Election Commission
1325 K Street, N. W.

Washington, D. C. 20463
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April 3, 1978

Hon. William C. Oldaker
General Counsel
o Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

T Re: MUR 218(76)

Dear Mr. Oldaker:

In my letter to you of March 7, 1978 in connection
o with the above matter, I stated that it was our plan to submit
~ additional evidence to you that the Georgia Railroad Bank and
h Trust Company loan in question would be deemed to have been
o made in the ordinary course of business, in view of the cir-
cumstances involved.

The Department of Banking and Finance of the State of
Georgia will make an examination of Georgia Railroad Bank and
™. Trust Company's records in this connection and will submit an
opinion as to whether or not the transaction in question was
one which, under the banking laws and regulations of Georgia,
was, in the judgment of the Department, made in the ordinary
course of business and would not be deemed to have been irregularly

made.

I have just finished a telephone conversation with Mr.
Johnson and he has informed me that the Commission would be
willing to take into consideration such an opinion, although
it would not necessarily be influenced thereby.

We intend to have this evidence submitted to the Com-
mission within approximately two weeks.

Very sincerely yours,

A

gl (-..”?‘»/d,é’f\t«

{4+
Sﬁmuel C. Waller

SCW: jc
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Hon. William C. Oldaker
General Counsel
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON.D.C. 20463

CERTIFIED MAIL March 29, 1978

RETURN RECEIPT REQUESTED

John D. Hemenway
4816 Rodman Street, N.W.
wWashington, D.C. 20016

Re: MUR 218 (76)

Dear Mr. Hemenway:

This letter is in response to your letter of March 13,
1978, following your telephone conversation with Randy
Johnson of this office. As Mr. Johnson explained to you,
investigations undertaken by this office must remain con-
fidential in accordance with 2 U.S.C. §437g(a)(3) (B).
However, you will be notified at such time as the Commis-
sion either dismisses MUR 218 or, upon a finding of probable
cause to believe that a violation has occurred, files suit
in the United States District Court.

We appreciate your interest in this matter and assure
you that the Commission is attempting to resolve the issues
in MUR 218 as expeditiously as possible.

Sin rely’you;s,
/&7/7(/ Lo

William C. Oldaker
General Counsel
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGION D.C. 20463

March 28, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esquire

Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank Bldg.
Augusta, Georgia 30902

N
Re: MUR 218
Dear Mr. Waller:
™
‘~ We are in receipt of your letter of March 7, 1978.
Regarding the copies of the two conciliation agreements
o sent to you by this office on February 16, 1978, these
agreements were sent at your request in response to your
- questions about the Commission’'s jurisdiction and the
— precedent for including a civil penalty in a conciliation
b agreement entered into by the Commission and a national
— bank. The agreements were not intended to serve as a
) comparison to the facts surrounding the loan made by the
o Georgia Railroad Bank and Trust Company ("the Bank").
o We fail to see the applicability of the hypothetical
~ situation posed in your letter to the loan made to the
) Doug Barnard for Congress Committee ("the Committee") by

the Bank. The issue addressed in MUR 218 is whether the
Bank's $10,000 unsecured loan to the Committee at 7.6%
interest per annum was within the "ordinary course of
business" as set forth in 2 U.S.C. §431(e) (5) (G).

You state in your letter that it is your intent to
submit additional evidence to show that the loan in question
was made within the ordinary course of business. Again,
we welcome any additional information you should care to
submit and, again, invite you to meet with Mr. Johnson,
the attorney handling this matter. However, the Bank was
first notified of its opportunity to present such evidence
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issi is under a
on October 19, 1977, and the Commission is : _ )
statutory req&irement to conduct its 1nves§19at10ns ex- 1
peditiously. Therefore, if we do not receive the addlthnﬁ
information you refer to or you do not arrange to meet wit

ithi i ' ipt of this
. Johnson within five days from your receip o
?:tter, this office intends to recommend that the Commission

find probable cause to believe the Bank Yiolgted the Act
and file a civil suit in United States District Court

seeking a civil penalty.

Mr. Johnson can be reached at 202-523-4061.

William C. Oldaker
General Counsel
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John D. Hemenway
4816 Rodman St., NW
Washington, D.C. 20016

13 March 1978

Mr. Randy Johnson,Asst. Genr. Coun.
Federal Election Commissicn

1325 K St. NW

Washington, D.C. 20463

Dear Mr. Johnson, —

wn
This letter is written to confirm my interest, expressed during<Bur
telephone conversation today, in FEC case MUR 218(76), concerning alleged
improprieties of Mr. Doug Barnard during the 1976 Congressional Campaign.

You will have on file my request and complaint made during the suamer
of 1976 during the campaign.

You will have on file my follow-up letter, one year later, requesting
information on the status of the complaint.

The purpose of this letter, as I told you on the phone, is to request
the status of the case at the present time, so as to judge what action
would be appropriate on my behalf.

Sincerely yours,

] .
.4;"'1-.. »" M\_‘ oo L 5

John D. Hemenway




)

. y

4816 Rodman St., NW
ashington, D.C. 20016

n~

Mr. Randy Johnson,

Asst. Gen. Counsel

Federal Election Commission
1325 K St., NW

washington, D.C. 20463
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Hon.William C. Oldaker
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

RE: MUR 218(76)

Dear Mr. Oldaker:

Thank you for your letter of February 16, 1978. I did
receive copies of the two recent conciliation agreements which
you sent me. They arrived shortly after I had mailed my letter
dated January 24, 1978 to Mr. Johnson. With regard to the num-
bered paragraphs in your letter, I have been giving considerable
thought to them and will respond to them shortly.

However with respect to the two conciliation agreements
it is my opinion, based on the limited knowledge I have of the
facts as revealed in the agreements, that the transaction in each
case which presumably was in violation of the Federal Election
Campaign Act was a clear violation of the Act. In the Kearny
case, the checks were issued by the bank directly to a political
party. There were extenuating circumstances concerning this
transaction apparently, but the violation appeared to be some-
what incontestable. 1In the Valparaiso case, the check was made
payable to a political committee. There was no indication what
the extenuating circumstances were in that case. The violation
appears to be incontestable.

In the case involving Georgia Railroad Bank & Trust
Company (the "Georgia Bank") it is a question of fact whether or
not the loan was made in the "ordinary course cf business". If
the characterization of the occurrence cannot be agreed upon,
then there can be no determination that a violation of the Act
has taken place.

In each of the cases which you have brought to my atten-
tion the bank was required to agree and did agree that it used
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Hon. William C. Oldaker
March 7, 1978
Page Two

"bank funds for political purposes" - in violation of 2 U.S.C.
§441b(a). In the Georgia Bank case, you have suggested that the
Bank admit that it "made a contribution to the Barnard for Con-
gress Committee". The facts are that it did not make such a
contribution. It entered into an arrangement which it is con-
tended was a violation of the law, not that a contribution was
thereby made to the Committee as a result thereof.

It is our present plan to submit additional evidence
to you that the loan in question in fact would be deemed to have
been made in the ordinary course of business, in view of the cir-
cumstances involved.

I would appreciate a letter from either you or Mr. John-
son explaining to me the status of a person in a hypothetical case
who endorses a note which has been executed by a political com-
mittee for the purpose of raising funds for a political campaign,
where the endorsement is limited to $1,000.00, but where the loan
is not paid from funds of the endorser and where the endorser made
no monetary contribution to the committee. 1In such a case the
endorser pledges his credit for the benefit of the committee but
does not in fact make a contribution. I assume that the status
of such an endorser is not determined as of the time the note is
executed, since when the loan is paid off (without any of his
funds) he can then endorse another note in the same manner, with-
out being in violation of the Act. If that note is in turn paid
off without his using his funds he can then make a contribution
of $1,000.00 which would thereby exhaust his contribution rights
under the Act.

Applying your contention in the Georgia Bank matter as
to when the Act is violated, in the example cited above whether
the Act was violated or not should depend on what the consequences
were at the time he endorsed the first note and not what happened
thereafter. However this is not true in the case of the endorser
since he can, if my analysis is correct, go through the procedure
which I have outlined above and not be in violation of the Act
until he has made an actual contribution in money.

If the same reasoning is applied in the Georgia Bank
case, the Bank did not in fact make a "contribution" when the
note was made, any more than the endorser made a "contribution"




Hon. William C., Oldaker
March 7, 1978
Page Three

in the example given above when he endorsed a note which was
later paid.

Your comments on this would be appreciated.
Very sincerely yours,

c Wit

Samhel C. Waller

SCW/hbr
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

February 16, 1978

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Samuel C. Waller, Esquire

Nixon, Yow, Waller & Capers

1500 Georgia Railroad Bank
Building

Augusta, GA 30902

Re: MUR 218(76)

Dear Mr. Waller:

We received your letter of January 24, 1978,
on January 31, 1978, and will attempt to address
your concerns in the same order you raised them.

Our records indicate that copies of two
recent conciliation agreements involving national
banks were sent to you on January 20, 1978. 1In the
event that these have not reached you, I am enclos-
ing additional copies of the same agreements.

Based on his telephone conversations with you,
it was the impression of attorney David Stein of
this office that you were representing the
Barnard for Congress Committee in this matter. We
will forward all previous and future communications
pertaining to the Committee to Mr. D. Hugh Connolly
in accordance with the information in your letter.

With reference to the specific questions you
raised in your letter:

%

@




1. We believe that express recognition of the
Federal Election Commission's jurisdiction is
necessary for enforcement of the conciliation agree-
ment. Though you believe that the issue may be moot
because the loan has been repaid, we believe that
such a statement is central to the validity of this
type of agreement.

2. This office remains open to any specific
additional language you think should be inserted into
the agreement. Your suggestions will be submitted to
the Commissioners for consideration, though acceptance

e will not necessarily be recommended by the
General Counsel.

3. Again, any specific additional language you
submit will be considered.

4, The Commission found reasonable cause to

o believe that the loan in question was outside the
ordinary course of business as set forth in 2 U.S.C.

o §441b(b) (2) and §431(e) (5) (G) on the basis of the

-~ facts before it and it is precisely for this reason
~ that the conciliation agreement contains that
T >~ admission.

)

5. There is a distinction between a "knowing
and willful" violation and a "knowing" violation under
the Federal Election Campaign Act of 1971, as amended.
A "knowing and willful" violation gives rise to
criminal sanctions under 2 U.S.C. §437g(a) (5)(D); a
violation which is only "knowing" does not require
such referral. On the basis of information before
the Commission, it concluded that the Committee
knowingly accepted the loan and violated the Act.

7 "

As to the appropriateness of including a civil
penalty in a conciliation agreement, in the Commission's
view the Act sets forth a three stage procedure the
Commission shall follow in enforcement matters. First,
if the Commission determines that there is "reason to
believe" that a violation has occurred, an investigation
is conducted. Second, if the Commission determines
that there is "reasonable cause to believe" a violation
has occurred, it enters into a period of conciliation
(usually thirty days) as set forth in 2 U.S.C. §437g(a)
(5)(A); 2 U.S.C. §437g(a) (6) (B) authorizes the




Commission to include a penalty of up to $5,000 (or

the amount in violation) as part of that conciliation
agreement. Third, the Commission may find "probhable
cause to believe" a violation has occurred and file a
lawsuit in the appropriate United States District Court.
The Commission thus disgrees with your statement that
it must make a separate "finding" of "belief" before a
civil penalty can be included in a conciliation agree-
ment.

Regarding the Commission's pursuit of informal
"conference, conciliation and pursuasion" in this
matter, we again invite any specific revisions of the
proposed conciliation agreement you care to submit.
We view the thirty day period of 2 U.S.C. §437g(a) (5)
(A) as the minimum time in which the Commission must
make an effort to conciliate a matter. Generally, we
try to continue conciliation efforts with respondents
so long as it appears to us that such efforts will be
successful within a reasonable time. However, we are
also mindful of Congress' concern that complaints filed
under the Act be handled expeditiously.

The Act and the Commission's regulations (11 CFR
§1.1 et seq.)do not provide for appearances by
respondents before the Commission, though we will
submit to the Commission your request. However, if
you would desire to meet here with the attorney in
this office handling this matter for the purpose of
further explaining the Ba:k's position and attempting
to conciliate, please call Mr. Johnson (202~523-4061)
and arrange a mutually convenient date and time.

I trust that this letter answers your questions
and further clarifies the Commission's position in
this matter. We await to hear from you about specific
changes or additions you propose to conciliate this

matter.
Sincezely,
//G;EﬁZ¢£;5)

William C. Oldaker
General Counsel

Enclosures
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Randall Johnson, Esq.
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
- RE: MUR 218 (76)
™ Dear Mr. Johnson:
M Following the receipt of Mr. Oldaker's letter to me of
" January 5, 1978 in connection with the above matter I discussed
o its contents with you by telephone and advised you that I would

’ give you my reply thereto shortly. Meanwhile it was my under-

standing that you were going to mail me a copy of a Conciliation
Agreement which had been entered into recently, involving a bank,
which Agreement was now available to the public. Perhaps I mis-
- understood you in that regard and therefore I make this request
of you, that you do furnish me with such a copy.

In Mr. Oldaker's letter to me dated October 26, 1977,

—
' in which he gave me notice of the Commission's finding with

o reference to Georgia Railroad Bank & Trust Company, he also gave
. me notice that the Commission had found "Reason to Believe" that
o the Doug Barnard for Congress Committee had violated 2 USC §41b.

He referred to both the Bank and the Committee as my clients. I
had no occasion to represent the Committee up until that time,

and had no knowledge that it was under investigation. I have
discussed this matter with Mr. D. Hugh Connolly, the General Chair-
man of the Committee, and have advised him that the Committee
should obtain counsel to represent it in this matter. As of this

date I have not been employed by the Committee to represent it.
I suggest you address further communications concerning the Com-
mittee's involvement with the Commission to Mr. Connolly, whose
address is c/o Sherman & Hemstreet, Inc., Marion, Building,
Augusta, Georgia 30902, to whom a copy of this letter and copies
of Mr. Oldaker's correspondence referred to akbove are being for-

warded.




Randall Johnson, Esqg.
January 24, 1978
Page Two

As I advised you over the televhone, I was taken aback
when I read certain provisions of the proposed Conciliation Agree-
ment. It was my understanding in previous telephone conferences
with counsel for the Commission that in the proposed Conciliation
Agreement, there would not have to be any admission of wrongdoing
on the part of the Bank and that the "correctiocn" of the alleged
violation would be valatable to the Bank.

With reference to the proposed provisions of the Con-
-~ ciliation Agreement, I have the following comments and questions,
to which I would appreciate your resvonse before proceeding fur-
o ther.

bae 1. Although it is my understanding that the Federal
Election Commission has jurisdiction over the Bank and the sub-
ject matter of this proceeding, I am hesitant to agree to the
- same without knowing what implications are involved therein.

Frankly I do not see that it is necessary to admit jurisdiction
- if a settlement agreement is to be the result.

- 2. With respect to Paragraph 3(b) there is no reference
- therein to the Bank's contention that the members of the Commis-
sion were well known responsible citizens of Augusta and that the
loan was made to the Committee on the representation by the mem-

o
bers of the Committee that they would see that the loan was paid

28 through funds raised by the Committee for Mr. Barnard. This fact

~ is important to the Bank and serves to counterbalance the rather

terse statement (to which the Bank is being called upon to agree)
that the loan was made "without security, endorsers, or guarantors"”.

3. There is no recital in the list of "pertinent facts”
in Paragraph 3 that the loan has in fact been paid in full. I
realize that it is the Commission's position that this is irrele-
vant to the question of whether a violation of the Act took place
or not, but in our opinion it is pertinent in a settlement pro-
ceeding to explain why no further "corrective" action can or need
be taken.

4. With reference to Paragraph 5, I have maintained all
along and have so advised counsel for the Commission that the Bank
was not willing to admit that the loan was made outside the ordi-
nary course of business and it "therefore make a contribution to
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Randall Johnson, Esqg.
January 24, 1978
Page Three

the Barnard for Congress Committee in violation of the law". It
is the Bank's contention that the loan was one which could be
justified under the law as not being made outside the ordinary
course of business for loans of this type.

5. With reference to Paragraph 6, it is inconceivable
to me that a civil penalty could be applied against the Bank in
this case. No mention was ever made of such a possibility in my
prior discussions with counsel for the Commission. 1In fact I was
told that the action of the Commission would not be unpleasant to
the Bank and I was led to believe that I need not be concerned
further about the eventual resolution of the matter. The fact
that the Commission is willing to admit that the loan "was not
made in a knowing and willful attempt to violate any provision
of the" Act, illuminates very clearly our position in the matter,
namely that the infraction, if any, was unintentional and there-
fore the penalty should be at worst a reprimand by the Commission.
In my opinion an agreement on the part of the Bank to pay a penal-
ty, which cannot be explained to the public as anything but a fine,
would be tantamount to admitting guilt. The public will not be
discerning enough to know the difference between a civil penalty
and a criminal penalty, if in fact such a difference exists.

The Act provides [§437g(5)] that "The Commission shall
make every endeavor for a period of not less than thirty days to
correct or prevent such violation by informal methods of confer-
ence, conciliation and persuasion, and to enter into a concilia-
tion agreement with the person involved,...". Let us see whether
the Commission has complied with its obligation in this regard
to date. Although I readily admit that imy relationship with
counsel for the Commission has been a cordial one, I cannot say,
following the determination by the Commission that "there is
reasonable cause to believe" that the Bank violated the Act, that
the Commission has made "every endeavor" to correct such violation
(realizing that it is impossible to prevent an act which has al-
ready occurred) by informal methods of conference, conciliation
and persuasion. A telephone conference is the extent of the con-
ferring to date. In the past I have asked for permission to
appear before the Commission to explain the Bank's position in
this matter. This permission has been denied me. I would appre-
ciate your advising me what in your opinion the Commission




Randall Johnson, Esq.
January 24, 1978
Page Four

must do in order to meet the requirement of the Act that it
confer, conciliate and persuade the Bank to correct the viola-
tion in question.

I now move on to the question of the appropriateness
of §437g(a)6(B) (to which you referred me) to the Conciliation
Agreerent. This Section authorizes a Conciliation Agreement to
include a requirement that the person involved pay a civil pen-
alty, provided that the "Commission believes that a violation of
this Act...has been committed...". It not "belief" that a viola-
tion has occurred tantamount to a finding that a violation has
occurred? It is my understanding that the Commission has not so
found, but has found only that there is "reasonable cause to be-
lieve" that the Act has been violated. Belief is a further step
in the process of resolving the issue.

Although as I have stated I do not represent the Barnard
for Congress Committee, it would appear to me that it wculd be
difficult for the Commission to proceed further with its investi-
gation unless it first finds that there was "reasonable cause
to believe" that the Committee had violated the Act. As I read
§441 (b), for any political committee to be in violation of that
Section, it must knowingly accept or receive a contribution pro-
hibited by said Section. A provision of the proposed Conciliation
Agreement states, in effect, that the contrary is true. Clearly
it is a more difficult task to find a political committee guilty
of a violation of the Act than it is to find a corporation guilty
of a violation thereof, since scienter is a requirement for
finding a committee guilty.

Very,sincerely yours,

C Nl

uel C. Waller

SCW/hbr
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 218(76)

The Barnard for Congress
Committee

— N N

CONCILIATION AGREEMENT

This matter having been initiated by a signed, sworn,
and notarized complaint, an investigation having been con-
ducted, and reason to believe having been found that the

Barnard for Congress Committee (hereinafter "Respondent")

violated 2 U.S.C. §441b(a).

Now, therefore, the respective parties have in the
Federal Election Commission and Respondent, having duly
entered into conciliation pursuant to 2 U.S.C. §437g(a) (5),
do hereby agree as follows:

1. The Federal Election Commission has jurisdic-
tion over the respondent and the subject matter of this
proceeding.

2. Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter
pursuant to 2 U.S.C. §437g(a) (4).

3. The pertinent facts and law in this matter are
as follows:

{a) Respondent was the principal campaign
committee authorized by D. Douglas Barnard, a candidate for
Congress from the Tenth Congressional District of Georgia in

the 1976 primary and general elections.




a candidate for Congress from the Tenth Congressional District
of Georgia in the 1976 primary and general elections.

(b) On May 14, 1977, the Barnard for Congress
Committee borrowed from Respondent the sum of $10,000 payable
in 180 days, together with interest thereon at the rate of
7.6% per annum. This loan was made without security,
endorsers or guarantors,

(c) Mr. D. Douglas Barnard was employed by
Respondent as an Executive Vice President at the time the loan
was made.

(d) The loan was negotiated and executed on behalf
of the Barnard for Congress Committee by its Finance Chairman,
Mr. D. Hugh Connolly.

(e) The loan was authorized by Mr. Charles B.
Presley, Chairman of the Board of Respondent.

4, The loan was made outside the ordinary course
of business as set forth in 2 U.S.C. <431(e) (5) (G), and
respondent therefore made a contribution to the Barnard for
Congress Committee in violation of 2 U.S.C. §441lb(a).

5. Respondent will pay a civil penalty in the amount
of One Thousand Dollars ($1,000) pursuant to 2 U.S.C. §437g(a)
(5) (B) .

6. The negotiation and execution of the loan by

Respondent was not made in a knowing and willful attempt to

violate any provision of the Federal Election Campaign Act of

1971, as amended, 2 U.S.C. §431 et seq.




O O

concerning the matters at issue herein or on its own motion
may review compliance with this agreement. If the Federal
Election Commission believes that this agreement or any re-
quirement thereof has been violated, it may institute a
civil action for relief in the United States District Court
for the District of Columbia in accordance with 2 U.S.C.
§437g(a) (7).

8. This agreement shall become effective as of
the date that all parties hereto have executed same and the
Federal Election Commission has approved the entire agree-
ment.

9. Respondent shall pay the civil penalty pro-

— vided for herein within ten (10) days from the date this

- agreement becomes effective.

ATTEST: BARNARD FOR CONGRESS COMMITTEE
™~
By
Its
Date
ATTEST: FEDERAL ELECTION COMMISSION

William C. Oldaker
General Counsel

Date




BEFORE THE FEDERAL, ELECTION COMMISSION

In the Matter of ) "
)
) S s——
Doug Barnard For Confress)
Committee ) MUR 218(76)

)

and )
) —
Georgia Railroad Bank and)
Trust Company ) v

[ CERTIFICATION

e~ I'y Wendy McGhee Graham, Recording Secretary of the Meeting,

-

g do hereby certify that on March 15, 1978, the Commission approved 2
by a vote of 5-0 the recommendation made by the General Counsel _—
to ind reasonable causc to believe that the Doug Barnard for

— Conppess Conmibtee violated 2 1.5.C. 8 ULlb in its acceptance of a
Llonne L $10,000 from the (eorgia Railroad Bank and Trust Company,

- as contained In the General Counsel's report signed February 22, 197€. )

~ 4

Vieridy McGhee firaham
Recording Secretary of the Meeting

sitey, 1775 Hee yahr

i
b
\702/ Martorie W. Emmons [

~—

Secretary to the Cormission

Date:  March 17, 1978




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Doug Barnard For Confress
Committee MUR 218(76)
and

Georgla Railroad Bank and
Trust Company

Nl e N N N N s N S s

CERTIFICATION

I, Wendy McGhee Graham, Recording Secretary of the Meeting,
do hereby certify that on March 15, 1978, the Commission approved
by a vote of 5-0 the recommendation made by the General Counsel
to find reasonable cause to belleve that the Doug Barnard for
Congress Committee violated 2 U.S.C. 8 441b in its acceptance of a
loan of $10,000 from the Georgla Railroad Bank and Trust Company,

as contained in the General Counsel's report signed February 22, 1978.

b@%ﬁgﬁzz @7

Wendy McGhee Graham
Recording Secretary of the Meeting

(/L Mar}orie W. Ermons
Secretary to the Commission

Date: March 17, 1978
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BEFORE THE FEDERAL ELECTION COMMISSION
February 21, 1978

In the Matter of

Doug Barnard for Congress
Committee
and
Georgia Railroad Bank and
Trust Company

MUR 218(76)

EXECUTHVE Scooow

March 15, 1978

N N N N Nt N

GENERAL COUNSEL'S REPORT

This matter concerns the possible violation of
2 U.S.C. §441b in connection with a $10,000 loan
obtained from the Georgia Railroad Bank and Trust
Company ("the Bank") by the Doug Barnard for Congress
Committee ("the Committee").

On October 19, 1977, the Commission found
reasonable cause to believe that the Bank violated
2 U.S.C. §441b in making the loan to the Committee;
and reason to believe that the Committee violated
2 U.S.C. §441b in accepting the loan from the bank.
On January 3, 1978, the Commission approved proposed
conciliation agreements and they were sent to

Samuel C. Waller, the attorney we had been dealing with

in this matter.




-2 -

On February 1, 1978, the General Counsel's Office
received a response from Mr. Waller, setting forth various
questions and problems he had with the proposed conciliation
agreements (Attachment I). Although his actions and
telephone conversations with staff attorney David Stein
indicated that Mr. Waller was representing both the Bank
and the Committee, Mr. Waller stated in his letter that

he has not been retained as counsel for the Committee and

- and that he had forwarded materials pertaining to the
o Committee to Mr. D. Hugh Connolly, General Chairman of
™ the Committee. The General Counsel's Office has replied

to Mr. Waller's letter (Attachment II).

A proposed conciliation agreement with the Committee
was sent to Mr. Waller prior to a "reasonable cause"

e determination against the Committee because of Mr. Waller's
- exXpressed desire to conciliate the matter and his apparent
representation of both the Bank and the Committee.

We believe that the Commission should now find
reasonable cause to believe that the Doug Barnard for
Congress Committee violated 2 U.S.C. §441b in accepting
the loan from the Bank. We believe that the loan does not
meet the standard of "ordinary course of business" as set
forth in 2 U.S.C. §431(e) (5) (G), as the loan carried an
interest rate of 7.6% per annum as compared to the 8.75%
per annum interest rate normally charged to a $10,000

unsecured loan, according to the Bank's loan chart.




Further, in the event of default, the Bank's only
recourse would have been to the assetsof the Committee,
which would not have been sufficient to meet the value
of the note. No party other than the Committee had any

legal obligation to repay the loan.

RECOMMENDATION

Find reasonable cause to believe that the Doug Barnard

for Congress Committee violated 2 U.S.C. §441b in its

[¢al
acceptance of a loan of $10,000 from the Georgia Railroad
™~
. Bank and Trust Company.
o

© sare o dae
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ROY D. TRITT

RICHARD E. MILEY (ALSO S.C.)
JOSEPH H. FOWLER

Randall Johnson, Esqg.
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

RE: MUR 218 (76)

-

Dear Mr. Johnson:

m~
Following the receipt of Mr. Oldaker's let*ter to me of
e January 5, 1978 in connection with the above matter I discussed
. its contents with you by telephone and advised you that I would
give you my reply thereto shortly. Meanwhile it was my under-
- standing that you were going to mail me a copy of a Conciliation
Agreement which had been entered into recently, involving a bank,
e which Agreement was now available to the public. Perhaps I mis-
— understood you in that regard and therefore I make this request
= of you, that you do furnish me with such a copy.
In Mr. Oldaker's letter to me dated October 26, 1977,
= in which he gave me notice of the Commission's finding with
o reference to Georgia Railroad Bank & Trust Company, he also gave

me notice that the Commission had found "Reason to Believe" that
the Doug Barnard for Congress Committee had violated 2 USC §41b.
He referred to both the Bank and the Committee as my clients. I
had no occasion to represent the Committee up until that time,
and had no knowledge that it was under investigation. I have
discussed this matter with Mr. D. Hugh Connolly, the General Chair-
man of the Committee, and have advised him that the Committee
should obtain counsel to represent it in this matter. As of this
date I have not been employed by the Committee to represent it.

I suggest you address further communications concerning the Com-
mittee's involvement with the Commission to Mr. Connolly, whose
address is c/o Sherman & Hemstreet, Inc., Marion, Building,
Augusta, Georgia 30902, to whom a copy of this letter and copies
of Mr. Oldaker's correspondence referred to above are being for-
warded.

it

ATTacwhenT T
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Randall Johnson, Esq.
January 24, 1978
Page Two

As I advised you over the telenmhone, I was taken aback
when I read certain provisions of the proposed Conciliation Agree-
ment. It was my understanding in previous telephone conferences
with counsel for the Commission that in the proposed Conciliation
Agreement, there would not have to be any admission of wrongdoing
on the part of the Bank and that the "correction" of the alleged
violation would be nalatable to the Bank.

With reference to the proposed provisions of the Con-
ciliation Agreement, I have the following comments and guestions,
to which I would appreciate vour resvonse before proceeding fur-
ther.

1. Although it is my understanding that the Federal
Election Commission has jurisdiction over the Bank and the sub-
ject matter of this proceeding, I am hesitant to agree to the
same without knowing what imolications are involved therein.
Frankly I do not see that it is necessary to admit jurisdiction
if a settlement agreement is to be the result.

2. With respect to Paragraph 3(b) there is no reference
therein to the Bank's contention that the members of the Commis-
sion were well known responsible citizens of Augusta and that the
loan was made to the Committee on the representation by the mem-
bers of the Committee that they would see that the loan was paid
through funds raised by the Committee for Mr. Barnard. This fact
is important to the Bank and serves to counterbalance the rather
terse statement (to which the Bank is being called upon to agree)
that the loan was made "without security, endorsers, or guarantors".

3. There is no recital in the list of "pertinent facts"
in Paragraph 3 that the loan has in fact been paid in full. I
realize that it is the Commission's position that this is irrele-
vant to the question of whether a violation of the Act took place
or not, but in ocur ovinion it is pertinent in a settlement pro-
ceeding to explain why no further "corrective" action can or need
be taken.

4. With reference to Paragraph 5, I have maintained all
along and have so advised counsel for the Commission that the Bank
was not willing to admit that the loan was made outside the ordi-
nary course of business and it "therefore make a contribution to
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the Barnard for Congress Committee in violation of the law". It
is the Bank's contention that the loan was one which could be
justified under the law as not being made outside the ordinary
course of business for loans of this type.

5. With reference to Paragraph 6, it is inconceivable
to me that a civil penalty could be apbnlied against the Bank in
this case. HNo mention was ever made of such a possibility in my
prior discussions with <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>