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* FEDERAL ELECTION COMMISSION
" WASHINGTON, D.C. 20463

August 24, 1981

pavid W. Cohen

Wwarshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

Re: MUR 1271
Dear Mr. Cohen:

This is to advise you that after an investigation was
conducted, the Commission concluded on August 18 , 1981, that
there is no probable cause to believe that your client, Reader's
Digest Association, Inc. violated the Federal Election Canpaign
Act of 1971, as amended, 2 U.S.C. § 431 et seq. Accordingly the
file in this matter, numbered MUR 1271, has been closed. This
matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record please do so within 10 days.

Also attached is the statement of Commissioner Harris who
dissented from the determination made by the majority of the
Commissioners in this matter. This statement will be appended
to the file.

If you have any questions, contact R. Lee Andersen at (202)
523-5071.

Sincerely,

Charles N. Steele
General ounsel

(&2 Ay )
Kenneth A. Gross
Associate General Counsel

Attachment




30 Rockefeller Plaza \\
liew York, New York 10112 d
Res MUR 1271

pavid W. Cohen
¥arshavsky, Hoffman & Cohen??b. V?\
g

ééar Mx., Cohen:

This ie to advise ycu that after an investigation was
conducted, the Commission concluded on August s 1981, that
there is no probable cause to believe that your client, Reader's
Digest Association, Inc. violated the Federal Flection Canpaign
Act of 1971, as amended, 2 U.S.C. § 431 et seq. Accordingly the
file in this matter, numbered MUR 1271, has been closed. This
matter will beccme part of the public record within 30 days.
Should you wish to submit any factual or legal materials to

appear on the public record please do so within 10 cdays.

Also attached is the statement of Commissioner karrxis who
disuvented from the determination made by the majority cf the
Comwnissioners in this matter. This statement will be appended
tc the file.

It you have any cuestions, contact R. Lee Andersen at (202)
523-5071.

Sincerely,

Charles K. Steele
Ceneral Counsel

Kenneth A. Gross
Associate General Counsel

Attacihnent




Larryann C. Willis
Route 2 Box 69
Vale, Cregon Y7918 i%

Re: MUR 1271
Dear lMs. Williss

This is in reference to the ccrmplaint you filed with the
Commission on August 6, 1980, concerning the publication by
Reader's DLigest Associaticn, Inc. of an article entitled,
"Chappaguiddicks The Still Unanswered Cuestions® in the
February 1960 edition of Reader’ 8 Digest Magazine.

Based on your cocmplaint, the Commission determined there
was reason to believe that Reader's Digest Association, Inc.
viclated 2 U.£.C. § 441b, a prcvision of the Federal Election
Campsign Act of 1571, as emended ("the Act"), &nd instituted
an investigation of this natter. After an investigation was
conducted and brief cf the Ceneral Counsel was considered, the
Comm:ission concluded on August , 1981, that there was no
prcteble cause tc believe that reader's Ligest aAssociation, Inc.
viclated the Act. Accordingly, the file in this natter, numbered
KUK 1271, has been closed. This matter will Lecorme part of the
ruclic record within 3C cdays. E£nould ycu wish to submit any
factuael or liegal materials tc apreér on the public record, please
dc so within 1C dayes. The Federal Election Campaign Act allows
a Corplainant tc seek judicial review cf tue Commission's
dismissal of this action. See 2 U.E.C. § 437¢(&a)(6).

ilsc attached is the statement oi Caimissioner Lierris who
dissentea from the aeternlnation made by the majority of the
Commissicners in this natter. This statenert will be appended
to ti.e tile. '

I1 you have any questions, please contact ii. Lee 2ndersen,
the attorney assigned to this matter, at («02)523-5071.

Sincerely,

Charles .. Hteele
Ceneral Counsel

nernnett. J. LLOSS
fLesccliate (eneral Ccunsel

Lttachnent




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463
August 24, 1981

Larryann C. Willis
Route 2 Box 69
Vale, Oregon 97918

Re: MUR 1271
Dear Ms. Willis:

This is in reference to the complaint you filed with the
Commission on August 6, 1980, concerning the publication by
Reader's Digest Association, Inc. of an article entitled,
"Chappaquiddick: The Still Unanswered Questions"™ in the
February 1980 edition of Reader's Digest Magazine.

Based on your complaint, the Commission determined there
was reason to believe that Reader's Digest Association, Inc.
violated 2 U.S.C. § 441b, a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act"), and instituted
an investigation of this matter. After an investigation was
conducted and brief of the General Counsel was considered, the
commission concluded on August 18, 1981, that there was no
probable cause to believe that Reader's Digest Association, Inc.
violated the Act. Accordingly, the file in this matter, numbered
MUR 1271, has been closed. This matter will become part of the
public record within 30 days. Should you wish to submit any
factual or legal materials to appear on the public record, please
do so within 10 days. The Federal Election Campaign Act allows
a Complainant to seek judicial review of the Commission's
dismissal of this action. See 2 U.S.C. § 437g(a)(8).

Also attached is the statement of Commissioner Harris who
dissented from the determination made by the majority of the
Commissioners in this matter. This statement will be appended
to the file.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter, at (202)523-5071.

Sincerely,

Charles N. Steele
General| Counsel

1 (/
W W { 5
Kenneth A. Gross

Associate Generdl Counsel

Attachment
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FEDERAL ELECTION COMMISSION =~
WASHINGTON, D.C. 20463 2 i

August 20, 1981

MEMORANDUM TO: Charles N. Steele
General Counsel

FROM: Thomas E. Harris W €. for

Commissioner

SUBJECT: Statement to be appended to File in
MUR 1271, Reader's Digest

On April 21, 1981, the Commission approved a series
of interrogatories to Reader's Digest which followed the
guidelines of Judge Leval's opinion of March 19, 1981, in
which Judge Leval denied the Reader's Digest'’s motion for
a preliminary injunction against the Commission's investi-
gation. In its interrogatories, the Commission narrowed
its investigation to the factual issues surrounding the
Digest's distribution of video tapes concerning Senator
Kennedy's accident at Chappaquiddick. One of the questions
asked was:

"Whether Reader's Digest has ever advertised
or promoted magazine articles other than
‘Chappaquiddick' through the use of video
tape?"

As Judge Flannery's opinion in FEC v. Phil}igs Publishing,
Inc., No. 81-0079, D.D.C., July 16, 1981, notes "circulation
of a video tape to publicize a magazine article may well be
a normal press function, (but) it is certainly more unusual
and thus subject to greater scrutiny..." by the Commission.
Yet, the Reader's Digest has never answered this yes or no
interrogatory and the Commission is treating this non-answer
as a basis for finding no probable cause to believe a
violation has occurred. Thus, far from giving this area

of inquiry "greater scrutiny,"” the Commission has failed to
scrutinize it at all.

Without a response it is difficult to accept as fact the
General Counsel's statement that Reader's Digest had acted
within the normal course of its business operations. (OGC

Report, pages 4-5). We simply do not know whether or not
that is so.




Charles N. Steele
Page (2)
August 20, 1981

In addition, the Commission has never adequately
investigated the complainant's allegation that the dis-
tribution of the tapes was targeted to influence the N.H.
primary and the Iowa caucus. Instead, the Commission has
settled for the amorphous answer that the Reader's Digest
"made available" certain tapes. The question still looms:
To whom?

When the Commission closes the file without securing
answers to these questions it is not doing its job.

cc: Marjorie Emmons
Commission Secretary




CERTTFICATION

I, Marjorie W. Bmmons, Recording Secretary for the Federal
Election Commission's Executive Session on August 18, 1981, do hereby

certify that the Commission decided by a vote of 5-1 to take the

following actions in MUR 1271:
1. Find no prabable cause to believe that the
Reader's Digest Association, Inc. committed
a violation of 2 U.S.C. §441b by disseminating
copies of video tapes of a camputer reenactment
of the fatal accident at Chappaquiddick.
CLOSE THE FI1E.

Send the letters attached to the General Counsel's
August 7, 1981 report in this matter.

Cammissioners Aikens, McGarry, Reiche, Thomson, and Tiernan voted
affirmatively for the decision; Camnissioner Harris dissented.

Attest:

8/19/81

Date




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CHARLES STEELE

MARJORIE W. EMMONS/JODY CUSTER 96/

AUGUS? 10, 1981

6BJECTION - MUR 1271 General Counsel's Report

dated July 27, 1981, Signed August 7, 1981;
Received in OCS, 8-7-81, 12:20

The above-named document was circulated on a 48

hour vote basis at 11:00, August 10, 1981.

Commissioner Harris submitted ah objectidn at 12:53,

August 10, 1981.
This matter will be placed on the Executive Session

Agenda for Tuesday, August 18, 1981.




" FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

CHARLES STEELE
4
MARJORIE W. EMMONS f‘#

AUGUST 12, 1981

SUBJECT: MUR 1271 - General Counsel's Report dated
July 27, 1981; signed August 7, 1981

Attached is a copy of Commissioner Aikens'

vote sheet with comments regarding MUR 1271.
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ATTACHMENT :
Copy of Vote Sheet




Date and 'I’im Transmitted: MXDAY, 8-10—81,

L_%‘\‘\_ﬂv q:

bt
11:00 S8

signed August 7, 1981
: V) I approve the recommendation

( ) A object to the recomendat'lon =

0o No DCTB m,@& Lot~

66‘

S{}fm

A’ DEFINITE VOTF IS RFOUIRED AND AL SHEETS SIGNED AND DATED.
PLEASE™RETURM ONLY THE VOTE SWEETS TO TFE OFFICE OF THE

;" COMMISSION SECRETARY NO LAT-R THAN THF DATE AMD TIME SHOWN
“: ABOVZ.

vf&




MEMORANDUM TO: Marjorie W. Emmons
FROM: Elissa T. Garr
SUBJECT MOR 1271

Please have the attached Gemeral Counsel's Report
distributedtto the Commission ona 48 hour tally basis.
Thank you.




'BEFORE THE FEDERAL ELECTION COMMISSION
| saty 27, 108 AUB T PRI 21

In the Matter of

MUR 1271
Reader's Digest Association, Inc.

GENERAL COUNSEL'S REPORT

I. Background

On August 6, 1980, a signed and sworn complaint was filed
before the Federal Election Commission (hereinafter the “Commis-
sion") against the Reader's Digest Association, Inc. (hereinafter

the "Digest®™). The complaint alleged that the Digest violated the

Lt d
o
-
<
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Federal Election Campaign Act of 1971, as amended, § 431 et seq.

g
Yo

(hereinafter the "Act"), section 441b, by making corporate ex-

penditures for the purchase of: (1) a computer study of the speed

10

at which Senator Edward Kennedy's automobile was traveling when

it crashed into the Poucha Pond, resulting in the death of Mary Jo

810

Kopechne in 1969; (2) a study of the tides and currents in the
area of the Chappaquiddick Island; and (3) the production and
distribution of video tapes of a computer reenactment of the fatal
accident at Chappaquiddick. On September 10, 1980, after notifica-
tion by the Commission of the complaint, the Digest responded
asserting that any investigation into its activities was barred
by the first amendment and the statutory exemption for news stories,
commentaries and editorials in 2 U.S.C. § 431(9)(B)(i).

After considering the allegations in the complaint and the res-

ponse of the Digest, the Commission on November 11, 1980, found reason




to believe that the Digest committed a violation of 2 U.S.C. § 441b

by making expenditures "to disseminate to other media the video
tapes of a computer reenactment of Senator Kennedy's automobile
accident at Chappaquiddick Island.® However, the Commission took
no action regarding the allegations that violations of Section
441b arose from expenditures by the Digest for either the study of
the automobile accident or the study of tidal currents. In a letter
dated December 18, 1980, the Commission notified the Digest of the
reason to believe finding and requested answers to a set of
questions concerning the dissemination of the video tapes at issue.
The Commission also requested copies of any video tape footage of
the computer reenactment that the Digest might have in its
possession.

The Digest filed a motion for a temporary restraining order
and a preliminary injunction in the United States District Court
for the Southern District of New York on January 30, 1981, in an
attempt to halt the Commission investigation of the complaint. On
March 19, 1981, the .court denied the Digest's motion for a preliminary
injunction. Following receipt of the court's order, the Commission
again requested that the Digest voluntarily respond to the Commis-
sion original questions of December 15, 1980. The Digest replied
in a letter dated April 13, 1981, that it read Judge Leval's order
to require no answers to any Commission questions not tendered
under compulsory process.

On April 23, 1981, the Commission authorized the issuance

of an order to answer interrogatories and subpoena for the




production of doéuments that were prepared along the.lineg@o;:;"i

inquiry suggested by Judge Leval's opinion. On May 13, 1981. 

the Digest submitted a letter in response to the COmmission's;order
and subpoéna and attached a press package disseminated to various
media outlets to promote the Chappaquiddick article in the February

edition of the Reader's Digest magazine. In addition, the Digest

offeredlto make copies of the original video tape and clips of the
television coverage of the news regarding the studies and the
video tape available for viewing in New York City. Commission
staff viewed the video tapes in New York City on May 30, 1981.l/
After analysis of all the facts available to it, the Office
of General Counsel prepared a brief recommending that the Commis-
sion find no probable cause to believe that the Digest committed
the violations alleged by the complainant. The brief was circu-
lated to the Commission on July 1, 1981, and a copy was mailed
to the respondent. The fifteen (15) day statutory period for
a responsive brief from the Digest passed on July 23, 1981,

without receipt of any communication from the Digest. The Office

of General Counsel, therefore, submits this report recommending

1/ The Digest permitted Commission staff to view the tapes at

their offices but did not "produce" them as would have been re-
quired to satisfy the letter of the Commission's subpoena.

However, the video tapes viewed by Commission staff do not warrant
further administrative or judicial action to obtain them for
Commission viewing. The tapes make no explicit political expres-
sions. Rather, they present factual data, in graphic form, supple-
menting the text of the study prepared by Research Associates, Inc.,
concerning the path of Senator Kennedy's automobile during his
accident at Chappaquiddick Island.
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that the Commission find no probable cause to believe that the_“

Digest committed violations of 2 U.S.C. § 441lb of the Act.

II. Legal Analysis (see also Brief of the General Counsel)

The Digest refused to provide a substantive response, to
either the Commission's initial notification, or later, to the
Comqission's finding of reason to believe that the Digest committed
violations. The Digest asserted that, as a publishing corporation,
it was automatically exempt from Commission scrutiny. However,
Judge Leval's ruling against the Digest's assertion of an absolute
immunity from investigation permitted the Commission to conduct
a limited inquiry into the factual question whether the dissemination
of the video tapes was within the normal course of the Digest's
publishing function. The results of this investigation, although
admittedly incomplete on certain points,gfcombined with the infor-
mation which the Digest put on the public record in its attempt
to block the Commission's investigation, permit adequate appraisal
of facts at issue in this matter. To wit, there is no evidence

contrary to a conclusion that the Digest's use of a video tape

2/ One question which remains unanswered is whether the Digest

has used video tapes to advertise Reader's Digest magazine articles
other than the one complained of in this matter. The investigation
produced no evidence that there was a "dissemination"™ of the

video tapes that would qualify as an event outside of the normal
course of the Digest's publishing business. Thus the importance

of obtaining an answer to the Commission's question on other uses
of the video tape mode to advertise Reader's Digest magazine is
diminished.




treenactment of the accident at Chappaquiddick to promote“gﬁ.Viéi‘

of the February 1980 edition of Reader's Digest magazine wés
within the ordinary course of its publishing business. Such a
use is thus exempted by 2 U.S.C. § 431(Y)(B)(i) from the Act's
prohibition against expenditures by a corporation in connection
with a federal election. _

Accordinyly, while 1t may be true that the bigest did not
tully answer every single question proposed in the Commission's
investigation of this matter, there is, nevertheless, no evidence
that suyyests that the Commission's investigation should go any
turther, or that the Commission should proceed to find probable
cause to pelieve a violation has occurred. Given the sensitivity
of the trirst amendment concerns at issue 1n this matter and the
tailure of the Commission's investigation to turn up evidence that
suggest the use of the video tape was outside the scope of the
bigest's publishing Dusihess, the Office of General Counsel recom-
mends that the Commission tind no probable cause to believe that
the bigest violated 2 U.S5.C. § 441lb by disseminating copies of
a video tape reenactment of Senator Kennedy's automobile accident

at Chappaquiddick Island.

I1I. Recommendations
The Otfice of General Counsel recommends that the Commission:
l. Find no probable cause to believe tnat the Reader's
Digest Association, Inc. committed a violation ot 2 U.S.C.
$ 441b by disseminating coples of a video tape reenactment ot

Senator Kennedy's automoblle accildent at Chappaquiddick Island.




2. Close the file.

3. Send the attached letters.

Kenneth A. Gross
Associate General Counsel

Attachments
Letters to complainant and respondent
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'FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 '

Larryann C. Willis
Route 2 Box 69 -
Vale, Oregon 97918

Re: MUR 1271

Dear Ms. Willis:

-

This is in reference to the complaint you filed with the
Commission on August 6, 1980, concerning the publication by
Reader's Digest Association, Inc. of an article entitled,
*Chappaquiddick: The Still Unanswered Questions®” in the
February 1980 edition of Reader's Digest Magazine.

Based on your complaint, the Commission determined there
was reason to believe that Reader's Digest Association, Inc.
violated 2 U.S«C. § 441b, a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act"), and instituted
an investigation of this matter. After an investigation was
conducted and brief of the General Counsel was considered, the
Commission concluded on August s 1981, that there was no
probable cause to believe that Reader's Digest Association, Inc.
violated the Act. Accordingly, the file in this matter, numbered
MUR 1271, has been closed. This matter will become part of the
public record within 30 days. Should you wish to submit any
factual or legal materials to appear on the public record, please
do so within 10 days. The Federal Election Campaign Act allows
a Complainant to seek judicial review of the Commission's
dismissal of this action. See 2 U.S.C. § 437g(a)(8).

310492948909

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter, at (202)523-5071.

Sincerely,

Charles N. Steele
‘General Counsel

Kenneth A. Gross
Associate General Counsel
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David W. Cohen

warshavsky, Hoffman & Cohen
30 Rockefeller Plaza .

New York, New York 10112

Re: MUR 1271

Dear Mr. Cohen:

This is to advise you that after an investigation was
conducted, the Commission concluded on August ¢ 1981, that
there is no probable cause to believe that your client, Reader's
Digest Association, Inc. violated the Federal Election Canpaign
aAct of 1971, as amended, 2 U.S.C. § 431 et s Accordingly the
file in this matter, numbered MUR 1271, has en closed. This
matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record please do so within 10 days.

If you have any questions, contact R. Lee Andersen at (202)
523-5071.

Sincerely,

Charles N. Steele
General Counsel.

Kenneth A. Gross
Associate General Counsel
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CERTIFIED

July I, 1981

WARSHAVSKY, HOFFMAN & COHEN, P.C.
30 Rockefeller Plaza
New York, New York 10112

Re: MUR 1271

Dear Mr. Cohen:

Based on a complaint filed with the Commission on
August 6, 1980, and information supplied by your client,
Reader's Digest Association, Inc., the Commission determined
on November 7, 1980, that there was reason to believe that
your client had violated 2 U.S.C. § 441b, a provision of the
Federal Election Campaign Act of 1971, as amended and in-
stituted an investigation.of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to
believe that a violation has occurred. The Commission may
or may not approve the General Counsel's Recommendation.

Submitted for your reivew is a brief stating the position
of the General Counsel on the legal and factual issues of the
case. Within fifteen days of your receipt of this notice, .
you may file with the Secretary of the Commission a brief (10
copies if possible) stating your position on the issues and
replying to the brief of the General Counsel. Three copies
of such brief should also be forwarded to the Office of
General Counsel, if possible. The General Counsel's brief
and any brief which you may submit will be considered by the
Conmission before proceeding to a vote of no probable cause
to believe a violation has occurred.

81040294902

Should you have any questions, please contact R. Lee
Andersen at (202)523-5071.

General Counsel

Enclosure
Brief

aeins



July 1, 1981

MEMORAMDUM T0: Marjorie ¥W. Emmons
FRONM: Slissa T. Garr
SUBJECT s MUR 1271

Please have thasattached Memo and Brief distributed
to the Commission on an Anformational basis. Thank you.
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" FEDERAL ELECTION COMMISSION.
WASHINGTON, D.C. 20463 i

July 1, 1981

MEMORANDUM TO: The Commission

FROM: Charles N. Stee
General Counse

SUBJECT: MUR 1271

Attached for the Commission's review is a brief stating
the position of the General Counsel on the legal and factual
issues of the above-captioned matter. A copy of this brief

and a letter notifying the respondent of the General Counsel's
intent to recommend to the Commission a finding of no probable
cause to believe was mailed on July 1, 1981. Following
receipt of the Respondent's reply to this notice, this Office
will make a further report to the Commission.

Attachments

l. Brief
2. Letter to Respondent
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In the Matter of RO
MUR 1271
Reader's Digest Association, Inc.

GENERAL COUNSEL'S BRIEF

I. Factual Background and Statement of the Case

On August 6, 1980, Larryann C. Willis filed a signed and
sworn complaint before the Federal Election Commission (hereinafter
the "Commission®) against the Reader's Digest Association, Inc.
(hereinafter "RDA"). The complaint alleged that RDA violated
the Federal Election Campaign Act of 1971, as amended, § 431 et
seq. (hereinafter the "Act" ), section 441b, by making corporate
expenditures for the purchase of: (1) a computer study of
the speed at which Senator Edward Kennedy's automobile was
traveling when it crashed into the Poucha Pond, resulting in the
death of Mary Jo Kopechne in 1969; (2) a study of the tides and

currents in the area of the Chappaquiddick Island; and (3) the
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production and distribution of video tapes of a computer reenact-—
ment of the fatal accident at Chappaquiddick.

Pursuant to 2 U.S.C. § 437g(a)(l), the Commission notified
RDA of the complaint filed against it mailing a copy with all
accompanying documents to RDA corporate headgquarters on August 8,
1980. In accordance with Commission regulation 11 C.F.R. § 111.23,
RDA submitted to the Commission written notification that it

would be represented by legal counsel. On September 10, 1980,
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fhe Commissibﬁ received a response to its initial notifﬁbntiﬁﬁ
of complaint which asserted that any investigation intb Rﬁh‘53
activities was barred by the first amendment and the stat?\ '
tutory exemption for news stories, commentaries and editoriale
in 2 U.S.C." § 431(9)(B)(1i).

After considering the allegations in the complaint and the
assertion of blanket first amendment protection by RDA, the Com-
mission on November 11, 1980, found reason to believe that RDA
committed a violation of 2 U.S.C. § 441b by making expenditures
"to disseminate to other media the video tapes of a computer
reenactment of Senator Kennedy's automobile accident at Chap-
paquiddick Island.* However, the Commission took no action
regarding the allegations that violations of Section 441b arose
from RDA expenditures for either the study of the automobile Accident
or the study of tidal currents. In a letter dated December 18,
1980, the Commission notified RDA of the reason to believe finding
and requested answers to a set of ques%ions concerning the dissemina-
tion of the video tapes at issue. The Commissidn also requested
copies of any video tape footage of the computer reenactment
that RDA might have in its possession.

RDA filed a motion for a temporary restraining order and a
preliminary injunction in the United States District Court for
the Southern District of New York on January 30, 1981, in an
attempt to halt any Commission investigation into the complaint.
On February 6, 1981, the Office of General Counsel filed a brief
in opposition to RDA's motion. On March 19, 1981, the court

denied RDA's motion for a preliminary injuction. Although the




warranted, it did agree that the Commission could askquééfiaﬁs
directed to the factual background of the distribution of £h§
video éape and request copies of the video tape.. Followihg reeeipt
of the court's order, the Commission again requested that RDA
respond to the éommission“s original questibns of December 15,
1980. RDA responded in a letter dated April 13, 1981, that
it read Judge Leval's order to require no answers to any Commis-
sion questions not tendered under compulsory process.

On April 23, 1981, the Commission authorized the issuance
of an order to answer interrogatories and subpoena for the
production of documents that were prepared along the lines
of inquiry suggested by Judge Leval's opinion. On May 13, 1981,
RDA submitted a letter in response to the Commission order and
subpoena and attached the press package disseminated to various
media outlets to promote the Chappaquiddick article. 1In addition,
RDA offered to make copies of the original video tape and clips

of the television coverage of the news regarding the studies
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and the video tape available for viewing in New York City.

The press package consisted of a press release and copies
of the written results of the two studies which were in
part the basis for the February 1980 article in Reader's
Digest magazine. The press release summarizes the
results of the studies and the content of the magazine

article on the'Chappaquiddick accident, making a brief reference
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‘to the existence of the video tape ef the comput.r pt_nhn”

Commxssgon staff viewed the video tapes on May 20, 1981.

II. Legal Analysis> : ;

The igsue here is whether by the dissemination of the wideo
tapes in question RDA made a prohibited expenditure in connection
with the 1980 presidential primary e;ection. 2 U.S.C. § 441b(5)(2)

defines expenditure as:

"any direct or indirect payment, distribution,
loan, advance, deposit or gift of money, or any
services, or anything of value...to any candidate,
campaign committee or political organization, in
connection with any federal election..."”

However, the term "expenditure" does not include:

any news story, commentary or editorial distri-
buted through the facilities of any broadcasting
station, newspaper, magazine or other periodical
publication, unless such facilities are owned

or controlled by any political party, political
committee or candidate...

2 U.S.C. § 431(9)(B)(i).

1/ In addition to a video tape reenactment of the accident at
Chappaquiddick Island, RDA showed Commission staff five other
clippings from network and local television stations which covered
the news of the RDA magazine article, the research underlying

it and, in two instances, also showed brief excerpts of the
video tape. The clippings were identified as follows: (1) 11:00
P.M. Channel 2 local New York CBS network news; (2) CBS Evening
News Network with Walter Cronkite; (3) NBC Nightly Network News;
(4) 6:00 P.M. Channel 4 local New York news (included an excerpt
of the video tape) and (5) NBC Today Show (included an excerpt

of the video tape). 1In No.'s (2) and (3) the news coverage
included reporting on a study commissioned by the Washington Star
newspaper also attacking Senator Kennedy's version of the facts
concerning the Chappaquiddick Island accident. -
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Thus 2 U.S.C. § 431(9)(B)(i) does ndt exempt ailf X ¢t1§h=f 
related expenditures made by a corporate publisher, bu&*@ﬁiﬁ*ﬁ
those which involve the distribution of a "news story,‘édﬁhénb
tary or editorial." Because RDA failed to inform the'Conniﬁaibn
of the contents of the video tapes or the factual circuﬁstances
under which they were distributed, the Commission could not make
a determination whether such distribution was within RDA‘'s
legitimate publishing function and found reason to believe
that the alleged dissemination of these video tapes may have been
in violation of the Act. If the distribution of the video tape
concerning Senator Kennedy's accident at Chappaquiddick Island
was unrelated to any of RDA's legitimate publishing functions,
the media exemption in the prohibition in Section 431(9)(B)(i)
is not available to protect the substance of the video tape
from the application of the Section 441lb prohibition against corpo-
rate expenditures.

The Commission commenced its investigation by directing
questions to those factual issues surrounding distribution of
the tape, and ultimately ordered RDA to answer five questions
and subpoenaed two kinds of documents. Summarized, the requests
for information issued under compulsory process were as follows:
(1) did the video tape advertise the February 1980 article,
"Chappaquiddick”; (2) did RDA agree to pay anyone for broadcasting
the video tape; (3) has RDA ever advertised or promoted magazine
articles other than "Chappaquiddick” through the use of video tape;

(4) who was in charge of the use made of the video tape at RDA;
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iS) submit a cqpy‘of the original vidébytdpéj (6)

recordings showing television broadcasts of the viddd*:wj(
and (7) what was meant by Mr. Oursler's statement th#ti;it'
copies of the video tape were "made available". ‘ :
Docgpents filed with RDA's January 30, 1981 motion for
a preliminary injunction, together with the May 13, 1981'tesponse
to the Commission's order and subpoena and the May 20, 1981 :
viewing by Commission staff of the video tape and clippings
effectively answered requests No.'s (1), (2), (4), (5), (6)
and (7) in the Commission‘'s order and subpoena. The papers
filed in the district court by RDA included an affidavit by
Mr. Fulton Oursler, Jr., who was the executive editor of the

February 1980 issue of the Reader's Digest magazine and super-

vised the content of the issue containing the article on
the Chappaquiddick accident. In his affidavit, Mr. Oursler
discusses RDA's use of the video tapes produced by Research
Associates. He states that as a part of the final report
in the study of the accident at Chappaquiddick, Mr. Raymond
McHenry, the engineer in charge of the study, prepared a "computer
line drawing video tape which illustrates the reconstructed
sequence of events."”™ Mr. Oursler continues with a description
of RDA's distribution of these tapes as follows:
On January 14, 1980, RDA distributed copies of
the February 1980 issue together with a press
release and copies of the studies to the major
television networks, local television stations
and other media outlets. Six copies of the

McHenry video tape were also made available.
The results of the studies contained in the
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Article were discussed ‘on major televiiion

network news shows on January 15, 1980 includi
among others, the NBC Today show, and the NBC
6:00 P.M. News program which included a 12-
second segment of the video tape. (CBS Bveninq
News with Walter Cronkite and other news programs
carried the story but did not use the video tape.)

*® ® &

The Article was publshed in Reader's Digest

magazine in the ordinary course of business

because it was timely, newsworthy and of gen-

eral interest to our readers. Indeed, the studies

and the videotape in and of themselves were

newsworthy.
This language in Mr. Oursler's affidavit supplies the Commission
with a statement that the purpose of distributing information
about the studies, including the video tape, was to promote the

sale of Reader's Digest magazine by providing the public with

newsworthy information about the Chappagquiddick accident. The

press kit submitted to Commission focuses on new evidence about

the circumstances of the accident uncovered though the studies

commissioned by RDA confirming that information supplied by

RDA to various media outlets was for the purpose of advertising

the magazine article. Thus question (1) is satisfactorily answered%/
According to Mr. Oursler, the distribution of copies of the

magazine article and of the studies was undertaken in the ordinary

course of publishing the Reader's Digest magazine article about

Senator Kennedy's 1969 automobile accident at Chappagquiddick
Island. RDA's May 13, 1981 response to the Commission's order

and subpoena support this conclusion. The affidavit states that

2/ In the view of Judge Leval, a "convincing"” answer to this
question alone would be sufficient to terminate the Commission's
investigation of this matter. Reader's Digest Association, Inc.:

v. Federal Election Commission, 509 F. Supp. 1210, 1215 (S.D.
N.Y. 1981). -




-six copies of the video tape were 'uade available. Tﬁét,
suggestion that any payment to any person or entity was 1nvolvcd.
Discussions with counsel for RDA at the time Commission staft,
viewed the video tapes confirmed that no payments of money were
associated with the television stations' use of the tapes.
Thus question (2) is answered by Mr. Oursler's affidavit, the
press package submitted to the Commission and explanatory remarks
by counsel for RDA.

Although question (3), concerning previous use of video tape

- to promote or advertise other Reader's Digest magazine articles,

was not directly answered, this information beomes less crucial

to the Commission's analysis of the matter in light of clarification
of what Mr. Oursler meant in his sworn statement that copies of

the McHenry video tape were "made available".é/ If there had been

a general distribution of the McHenry tape, such a distribution

might have been profitably compared to other distributions of
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video tape promotion or advertisement conducted by RDA in the

past. However, there is no evidence to support the view that

8

copies of the McHenry video tape were disseminated as alleged
by the complainant.

The McHenry tape is a 45 second summary of the results of
the engineering study silently depicting factual data about the
speed and path of Senator Kennedy's car at the time of the

accident at Chappaquiddick Island. And, the two portions of

3/ The May 13, 1981 RDA response containing the press package
confirms that Mr. Pinchman was in charge of the use made of
the video tape by RDA. Thus gquestion (4) is answered.




_this tape which RDA possesses showing television netﬁﬁr&;ﬁggryt_

the tape are consistent with the other materials and inﬁdtmatiﬁﬁ
supplied to media outlets promoting the sale of the ?ebtui:yzlﬂao,

edition of Reader's Digest magazine. Finally, information volun- -

teered by sounsel during the Commission staffs' viewing of the
video tapes that the six copies of the original video tape were
not distributed along with the press package, but supplied to ‘
television stations upon request, confirms that RDA's use of the
video tapes was limited to the province of legitimate, commercial
advertising.

The Commission's subpoena for available copies of the
tape and recordings of broadcasts thereof in questions (5) and
(6) were partially satisfied by RDA's permitting Commission staff
to view the tapes. However, the content of the video tape,
an animation of the McHenry study's conclusions showing a car
silently driving off an incline from several angles of observation,
sheds no light on the question of dissemination posed by the Commis-
sion's investigation of this matter. The investigation would not
benefit from Commission possession of these tapes.

Commission question (7) requests information on the distri-
bution of the video tapes to clarify the statement in Mr. Oursler's
affidavit that the tapes were "made available". The press package
submitted to the Commission in RDA's most recent communication
to the Commission refers briefly to the existence of the tape,
however, there is no indication in this press package that the
McHenry tape was included as a part of this set of materials.

The tapes of the network news broadcasts indicate that portidns~
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of the tape'weré used by two network television iéiiiﬁnka T h:th

is no evidence in the material presented to the Coﬁmissi6n t§ﬁi

far, or in the representations made by counsel during the May 20,
1981 viewing of the tapes, that copies of the video tape in question
were disseminated as alleged by the complainant. Counsel confirmed
that cop;;s of the tape were made available to the television
gstations only upon request.

Furthermore, in previous matters, the Commission has re-
cognized that publishing corporations may advertise their product
by a variety of means, including the purchase of advertising space
in other media, without running afoul of the Section 441lb prohibition
against corporate expenditures. The production of six copies
of the video tape, made available to television stations but not
distributed with the other materials in the RDA press package,

is not a circumstance sufficient to take RDA's efforts to promote

and advertise the sale of its February 1980, Reader's Digest magazine

outside of the normal course of its publishing business.

The evidence garnered from all of the information which the
Office of General Counsel has obtained relating to this matter
fail to show that RDA actively distributed the McHenry video tape.
The content of the video tape itself is no more than a summary
of some results from the reseach that RDA commissioned for
the Chappaquiddick article. The materials supplied to the
media in the press package inform the reader about and
advertise this magazine article, and there is no indication in
the evidence that the McHenry video tape was produced for any

other purpose.




Thus on the basis of the evidence supplied by RDA, there
is no factual predicate for a conclusion that the respondent
made expenditures for dissemination of the video tapes in question
outside.of the exemption in 2 U.S.C. § 431(9)(B)(i). Therefore,
the Office of General Counsel recommends that the Commisission
£ind no probable cause to believe that RDA violated 2 U.S.C.
§ 441b by distributing to other ﬁedia the video tapes of a computer
reenactment of Senator Kennedy's automobile accident at Chappaquid-
dick Island.
III. General Counsel's Recommendation

Find no probable cause to believe that the Reader's Digest
Association, Inc. violated 2 U.S.C. § 441b by distributing to
other media the video tapes of a computer reenactment of Senator
Kennedy's automobile accident at Chappaquiddick Island and close

the file.
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Date Charles N. eele
General Counsel

Attachment

Letter to respondent.
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RETURN RETURN RECEIPT REQUESTED

David W. Cohen

WARSHAVSKY, HOFFMAN & COHEN, P.C.
30 Rockefeller Plaza

New York, New York 10112

MUR 1271

Dear Mr. Cohen:

Based on a complaint filed with the Commission on
August 6, 1980, and information supplied by your client,
Reader's Digest Association, Inc., the Commission determined
on November 7, 1980, that there was reason to believe that
your client had violated 2 U.S.C. § 441b, a provision of the.
Federal Election Campaign Act of 1971, as amended and in-
stituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to
believe that a violation has occurred. The Commission may
or may not approve the General Counsel's Recommendation.

Submitted for your reivew is a brief stating the position
of the General Counsel on the legal and factual issues of the
case. Within fifteen days of your receipt of this notice,
you may file with the Secretary of the Commission a brief (10
copies if possible) stating your position on the issues and
replying to the brief of the General Counsel. Three copies
of such brief should also be forwarded to the Office of
General Counsel, if possible. The General Counsel's brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of no probable cause
to believe a violation has occurred.
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Should you have any questions, please contact R. Lee
Andersen at (202)523-5071.

General Counsel

Enclosure
Brief




WARSHAVSKY, HO
30 ROC I
NEW YORK, N.Y. 10112 =

STEPHEN D. HOFFMAN
SUZANNE M, WARSHAVSKY
DAViD W. COHEN

May 11, 1981

The Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

ATTENTION: Charles N. Steele, Esq.
General Counsel

Re: MUR 1271

Dear Mr. Steele:

This letter is in response to your letter of April
24, 1981, which has attached to it a document entitled "Order
To Answer Interrogatories And Subpoena To Produce Documents”,
dated April 24, 1981, addressed to my client, The Reader's
Digest Association, Inc. ("RDA") and which I received on May
1, 1981.
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As you know, from the outset, RDA has taken the
position that any inquiry by the Federal Election Commission
("FEC") into the circumstances surrounding the preparation,
publication and distribution of the article entitled
"Chappaquiddick: The Still Unanswered Questions", which
appeared in the February 1980 issue of Reader's Digest,
violates the First Amendment, and we remain firmly convinced
that the entire process of preparation, publication and
dissemination of the article is protected by the First
Amendment.

040
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However, as indicated by the affidavit of Fulton
Oursler, Jr., sworn to January 29, 1981 RDA made certain
materials available to the public in connection with the
appearance of the article. Therefore, I have been authorized
to make available to the FEC the "public" information about the
article, including the press kit which accompanied its release,
a copy of which I am enclosing with this letter. In addition,




I am authorized to make available to you a copy of the .
videotape containing the animation of the computer print-out
study and a copy of the recordings of the media broadcasts
in which portions of the videotape were used. Please let
me know when you would like to view these videotapes, and
we will arrange a mutually convenient time.

After review of this material, I am confident that
it will be obvious to the FEC that there is no basis for its

proceeding.
Very truly yours,

\

1id W. Cohen




| PLEASANTVILLE, NEW YORK 10570

Contact: Charles Pintchman (914) 769-7000 Ext. 2567

NOT FOR RELEASE BEFORE 6 P.M. EASTERN STANDARD TIME
MONDAY, JANUARY 14, 1980 | :

Independent scientific studies coumissioned by the Reader's Digest show that
Senator Edward M. Kennedy's account of his actions at Chappaquiddick is false in
significant respects, the magazine reports in its February issue.

With the Senator's emergence as a candidate for President, major newspapers
and other responsible commentators have declared that Chappaquiddick now deserves
the most searching scrutiny possible.

For its investigations,. The Digest commissioned an elaborate computer analysis
of the accident in which Mary Jo Kopechne died. It reveals that Kennedy was
traveling far faster than he has said when his car hurtled off a bridge on
Chappaquiddick Island. The analysis further reveals that as Kennedy approached the
bridge, he was driving on the wrong side of the road and engaged in "panic braking,”
-;Hich contributed to the fatal accident.

These findings are contained in a 10,000-word report, "Chappaquiddick, The
Still Unansweared Questions,” written by award-winning investigative reporter

John Barron, a senior editor of the magazine.

A tidal study by an internationally renowned oceanographic engineer disproves
Kennedy's story of his famous nighttime swim across the Edgartown harbor channel.
Kennedy claims that a ferocious current swept him far northward out toward the ocean
and almost drowned him. However, the authoritative tidal study discloses that the
current prevailing at the time was quite weak and flowing southward. Thusg, the
current would have carried Kennedy inland in a direction exactly opposite from that
he reports.

The Digest's special feature article additionally cites evidence extracted
from sworn testimony which flatly contradicts Kennedy's oft-repeated assertion that

he cooperated fully with investigating authorities.

Kennedy last fall professed willingness to answer any and all journalistic
questions about Chappaquiddick. However, he ignored repeated Digest requests for an
interview even though his office was told that the magazine had developed new

information.
-more-
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it. The judge presiding at the inquest ruled that to travel the jarring Dyke Road
even at a speed of 20 miles per hour was "negligent and possibly reckless.”

The Digest consulted experienced traffic engineers who upon examining evidence
of the accident were convinced that Kennedy must have been driving much faster than
20 miles an hour.

— "The Digest then commissioned an elaborate scientific study by Raymond R. McHenry
one of the nation's foremost experts in automobile-accident analysis,”™ the article
states.

*Utilizing sophisticated analytical techniques validated by the Department of
Transportation and accepted in numerous legal cases, McHenry fed masses of data --
including the weight and wheel base of the car, the elevation of the road and the
geometric features of the bridge -~ into an IBM computer. After repeated computer
runs, he mathematically recreated the movements of the car.” (As part of his analysis,

“McHenxy also prepared a "computer line drawing” film which recreates the accident.)

The Digest reports that McHenry's findings were as follows:

"Driving on the wrong (left) side of the road, Kennedy approached the bridge
at approximately 34 mph. (Abiding by rigorous scientific standards, McHenry
stipulates that his speed computations could be in error by plus or minus 4 mph.
Thus, the car was traveling at a minimm of 30 mph; it could have been going as fast
as 38 mph.)

"Kennedy saw the bridge when he was at least 50 feet away from it, probably
farther away. At least 17 feet from the bridge, he slammed the brakes down hard --
'panic braking,' which locked the front wheels. Propelled by the high speed, the
car skidded 17 feet along the road, about another 25 feet up the bridge, jumped a
S4-inch-high rub rail and hurtled approximately 35 more feet into the water. Despite
Kennedy's braking effort, the car was traveling betweer 22 mph and 28 mph when it
shot out over the pond.”

The magazine asserts that "by approaching the hazardous bridge at 30 to 38 mph,

Kennedy clearly invited the disaster that in fact ensued.”

-
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' two friends, Joseph F. Gargan and Paul F. Markham, the Senator “impulsively® jumped
in the harbor channel to swim from Chappaquiddick toward Martha's Vineyard sometime
between 1:35 a.m. and 1:45 a.m. July 19, 1969.

*"0f all the episodes Kennedy has narrated, the channel swim is among the most
melodramatic,” the Digest declares. "He knew again that he was ‘going to drown.’
Three times he mentions the ferocious tide that almost pulled him down and swept him
northward ‘toward the direction of the Edgartown Light and well out into the darkness'
as his strength ebbed perilously."”

But the scientific findings of oceanographer Bernard Le Mehaute, who in 1979
received the American Society of Civil Engineers’ International Coastal Engineering
Award, show that it just could not have happened this way.

"Around 1:30 a.m., the current was weak to zero," Dr. Le Mehaute reports. "After
about 1:30 a.m., the current flowed southward toward Katama Bay at an increasing
velocity until approximately 4 a.m. (see page 7 of Dr. LeMehaute's report, attached).”

The Digest emphasizes that "had Kennedy encountered any current at all, it
=would have swept him not northward toward the lighthouse, as he says, but southward,
in exactly the opposite direction.”

The magazine further reports that "an analysis of the inquest transcript

discloses that xénnedy's account of his swim is contradicted by the separate, sworn
testimony of his two loyal allies, Gargan and Markham.

"From the ferry landing on Chappaquiddick, they watched three or four minutes
until Kennedy was half to three quarters of the way across the channel -- well past
the area where he claims the awful tides beset him. He was not being swept away.
On the contrary, Markham testified that he was swimming toward the landing at
Edgartown. Neither Markham nor Gargan observed him experiencing any difficulty;

neither saw any cause for alarm.”

Through the years, Kennedy consistently has contended that from the outset,
he wholeheartedly cooperated with investigators and responded fully to all their
inquiries. But in combing the inquest transcript, The Digest discovered heretofore

ignored evidence to the contrary.




When Keanedy finally decided to go to the police some ten hours after the
accident, he said to his friends Markham and Garxgan, both lawyers, "As far as
you know, you didn't know anything about the accident that night." '

After reading the sparse and sketchy statement Kennedy :lnif.:l.ally gave police,
a state investigator attempted to gquestion him. The Digest found in the transcript
that Kennedy tersely replied, "I have ho commert,” and walked away.

The Digest also points out that Kennedy in his statement to police concealed
the fact that there were ten witnesses to events preceding and following the accident,
two of whom, Markham and Gargan, had detailed information. "By omitting these facts,
Kennedy enabled all the witnesses to leave the island before nightfall on July 19
and avoid interrogation at a time when their memories were fresh and before they
could be coached.”

The article additionally raises doubts about the truthfulness of other facets
of Kennedy's story, particularly about where he actually was taking Miss Kopechne
when he drove her to her death.
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1. Purpose of Imestiution

The purpose of this study is to establish the time history of
current intensity and direction at the Dike Bridge on Chappaquiddick
Island and in Edgartown harbor on the night of July 18, 1969 and
the morning of July 19, 1969.

1I. Methodologz

Basic principle: If wind conditions are substantially the
same and no major bathymetric changes have occurred, then a tidal
current which is measured presently under identical tidal conditiomns

(amplitude and appropriate time) will yield the same vclocities as
existed on 18-19 July 1969.

111. Matching Time Scales

Using National Ocean Survey tide table for 1969 and 1979,
the predicted tidal elevation was plotted as a function of time 18-19
July 1969 and a two week period in November 1979 for the main tide
stations of Boston Harbor and Newport, R.I. as well as for the sub-
stations of Edgartown and Wasque Point. The plots indicate that
the tide of 9-10 November 1979 is mearly identical with that
of 18-19 July 1969. As a result velocity measurcments made on
the 9-10 November 1979 can be related to corresponding points on
the tide plot of 18-19 July 1969.

The time scale for the 9-10 November 1979 tide was matched
with the 18-19 July 1969 tide by matching times of high and low




predicted tides nt sdgarto For emplo. _the pream , 1d
for Edgartown at 085! a.m. Eastemn Standard Time 9 Novenbor 1‘
corresponds to 0904 Pem. Daynght Saving Time 18 July 1969. ok
The curves yremtell in the following sections are plotted with
respect to one unique time axis on which we have established

the above time equivalence + 4 minutes for graphic convenience
and in compatibility with measurement accuracy.

1v. Bathymetric Changes

A) Dike Bridge

Tidal inlets such as that encountered at Capc Poge Gut are
“carved" by tidal currents and waves. Since the tidal amplitude
(half the distance from low to high tide or high to low tide)
in 1969 and 1979 is the same, the cross section of the tidal inlet
does not vary with time. llowecver, at times wave action may
tenporarxly transport sediment into the tidal inlet which con-

" stricts the channel until is is removed by tidal currcnts. There .
is no indication that the tidal inlet Cape Poge Gut was sub-
stantially different in July 1969 as compared to its present
configuration. It is also assumed that Cape Poge Bay and Poucha
Pond have approximately the same water volume capacity now as

they had in 1969. Consequently, velocity measurements made at
the Dike Bridge by one of thc authors are judged to reliably
represent tide current conditions in July 1969.

B) Edgartown

Due to a tidal phasc difference (difference in time of
occurrence of high and low tide) betwecen Wasque Point and Edgartown,
the tidal current at Edgartown varies considerably depending on
vwhether or not the sand spit forming Norton Point is open,




There is presently no tidal cut through the spit,
it is reported by local fishermen that an opening did exist im :
July 1969. Therefore, current measurements obtained in Eﬂgagtdg‘p_
for the purposes of this study do not represent prevailing tidgx;f  
conditions for 18-19 July 1969. However, tidal amplitude differences
between Edgartown and Wasque point permit us to approximate the time
history of current direction. ;

V. Wind Effect

An eyewitness account by Jared Grant indicatcs no wind on’
the night and early worning of 18-19 July 1969 (“Beautiful night
very calm, the water was like glass™). During our tide current
mcasurcment, the wind was not measured but was estimated at less
than S5 knots from the southwest for the 9 November experiment and
between S and 1S knots also from the southwest for the 10 November
experiment. It is expected that the wind had little effect on

~ the current measurements at the Dike Bridge, whereas the effect was
" substantial on the Edgartown measurements.

VI. Measurements

A) Dike Bridge

Measurements of current velocity were conductcd on the north

. side of Dike Bridge at three points along the bridge span and at
various depths. The west position is 12 ft from the west bank of
the channel, the middle position is 40 ft from the west bank, and
the east position is 24 ft from the east bank. The vclocities at 1-ft
depth for the middle and cast position are presented in the accompanying
Figure 1. Mcasuremcnts werc obtained from 0730 a.m. to 0515 p.m. Fastern
Standard Time (EST) on 9 November 1979 using a Telcdyne Gurley current
meter.




Tidal elevation was monitored during the samc
These measurements were not referred to a tidal or geodetie
and therefore give us only relative values and the distance be
tween low and high tide, i.e., tidal range.

B) Edgartoyn

Measurements of water level were also conducted at nﬂgntﬁdunl
on 9 November near the ferry. These measurements allovw us to estibli:h
the time difference in the occurrence of low tide and high tide at
Edgartown and the Dike Bridge. Measurcments of tidal clevation and
currents were conducted at the Edgartown channel on 10 November
between 0830 a.m. and 0500 p.m. (EST), and are presented in the
accompanying Figure 2.

VII. Results at Dike Bri@gg

The results in this section refer to Figurc 1 which gives the
complcte time history of tidal events to which can be assigned all
= >pon-oceanographic events. The main results are:

1) The maximum current at Dike Bridge does not exceed 1.6
knots under the conditions described herewith.

2) Low water slack (zero current) occurred at 1020 a.m.
(EST) on 9 November 1979 corresponding to 1030 p.m. Daylight Saving .
Time (DST) 18 July 1969. This is event A in Figure 1. After that
time current direction was toward Poucha Pond.

3) The time 1105 to 1125 a.m. (EST) (event B) on 9 Novenm-
ber 1979 corresponds to 1115 to 1135 p.m. DST on July 18, 1969,
buring this period the current speed was between 0.8 and 1.0 knot
at the middle position and 1.1 to 1.3 knots at the cast position.
The direction was into Poucha Pond.




4) The time period 1205 to 1250 p.m. EST on 9 f
~ corresponds to 1215 to 0100 a.m. DST on 19 July 1969 (emt C). Durin
this period, the measured current was about 1.25 knots in the‘uﬂdﬂ!c; e
of the bridge and 1.5 knots at the east position with direction
toward Poucha Pond. '

S) Event D refers to the eyewitness account of tide current
conditions by John Farrar for 0855 a.m. DST 19 July 1969. This is
approximately 1 hour and 45 minutes before the next low tide (event E)
at Dike Bridge and 2 hours before low water slack (zcro current).

Several additional points can be made concerning thec relation-
ship of the tide between Edgartown and Dike Bridge.

1) One will notice in the plot of tide elcvatioms in
Figure 1 that there is a phase difference (timec differcnce) of one
hour in the occurrence of low or high tide between Edgartown and
the Dike Bridge. That is, low and high tide occur one hour later
at the Dike Bridge than at Edgartown.

2) Slack tide occurs approximately 15 mintuecs after low
or high tide at the Dike Bridge.

3) The channel at the Dike Bridge is characterized by
very rapid changes in current conditions around slack tide. That
is, within a period of half an hour to one hour, tidal currents
cxpericnce a decrcase in intensity in one dircction to zero, )
followed by a rapid increase in intensity in the oppositc direction.

VIII. Results - Edgartown

The current in the Edgartown channel did not cxcced 0.5 knot
during the period of measurement on 10 November 1979. However, as
was indicated in Scctions IV and V, these mecasurements are not a
reliable indication of tidal current condition for 18-19 July 1969




due to bathymetric changes and, to & lies's-'er'cxti?ntp;vi"

However, referring to tide tables of 1969,fit is pﬁs;ibqugp_?.
obtain the time for high tide and low tide on both sides of Katasa
Bay, i.c. at Edgartown on the north and at Wasque Point ﬂlﬂl.smh.
(It is recalled that a tidal inlet near Wasque Point was bpcn'in July
1969 and is now closed). However, the tide tables do not allow us to
determine how the two levels arc rclated with rcspect to each other,
since they arc not referred to a common datum. For navigation pur-

poses, they are referrced to the local mean low water, which could be
different from place to place.

The basic information which will permit us to establish the
relationship between tide with sufficient accuracy (less than one
inch) is not available and may not exist. However, one will notice
that at low tide, the phase difference between the two points is
only an hour. Therefore, during slack tide, the level at Edgartown
and Yasque Point must be close to being horizontal. Still considering
the phase difference and relative tidal amplitude, the low tide at

Wasque Point must be slightly higher (around onc inch) than the low
tide at Edgartown.

At high tide the time phasc differcnce is too large and the sea
surface cannot be nearly horizontal as during low tide.

Another hypothesis is to assume the mid sca level to be the same
at both places.

The truth probably lies between the two cascs. The curves
corresponding to these two limit assumptions (same low lcvel on one
hand, same mid level on the other) arc plotted on Fig. 2.

In the first case: samc horizontal level during slack tide:
the water enters Katama Bay by both inlets (Edgartown and Wasque Point)
from around 8:30 PM (2030) DST July 18, 1969 to around 1 AM (0100) DST
July 19, 1969. After (1:30 AM DST) thc lcvel at Edgartown kgfps rising

whereas it decreases at Wasque Point, thercfore the current at Edgartown




is tnurds utm Iuy and tncrcascs till mund 4 m;m.‘"

based on this hypothesis, it can be concluded that at 1.‘!0 N
current is weak and toward Katama Bay.

In the second hypothesis, Katama Bay is initislly filled by the
water entering the southern tidal inlet near Wasque Point, since the
level at Edgartown is lower, a small current towards the north exists
till around 1:30 AM when the two levels at Wasque Point and Edgartown
nearly coincide. Since the tide continues to rise at Edgartown, the

current reverses towards Xatama Bay and becomes stronger till around
4:30 AM DST.

In summary the uncertainties are, 1) the exact tidal time
history (which has been assumed to be a nice swmooth sinusoidal type

curve, but actually has many harmonics- bumps- as shown on Fig. 2
top of page), 2) the lack of knowledge of the bathymetry, 3) the lack
of a common tidal datum. Nevertheless, the fact remains that the tide
was rising at Edgartown at 1:30 AM DST whereas it stops rising at
Wa.que Point. Thercfore the data do justify the following conclusions:

1. Around 1:30 AN DST the currcat was weak to zeﬁ. ile.,
slack.

2. Such current such as existed at 1:30 A.M. was flowing
probably southwards towards Katama Bay.
After around 1:30 AM DST, the current flowed southward

with increasing velocity toward Xatama Bay till approxi-
mately 4:00 AM DST.
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The following events refer to Fig. 1.

Bvent As

Time:

Bvent B:

Low water slack at Dike Bridge.

1020 a.m. EST November 9, 1979
1030 p.m. DST July 18, 1969

Time of occurrence of accident and initial attempt by
Kennedy to save Mary Jo Kopechne. Current velocity 0.8
to 1.0 knot at center of bridge and 1.1 to 1.3 knots

at east position. Direction toward Poucha Pond.

1105 to 1125 a.m. EST November 9, 1979
1115 to 1135 p.m. DST July 18, 1969

Second attempt by Kennedy to save Mary Jo Kopechne. .
Current velocity 1.25 knots at center of bridge

and 1.5 knots at east position. Direction toward
Poucha Pond.

1205 to 1250 p.m. EST November 9, 1979
1215 to 0100 a.m. DST July 19, 1969

Time of recovery of body of Mary Jo Kopechne by
diver John Farrar. Current velocity probably 1
to 1.5 knots northward and out of Poucha Pond.

0845 p.m. EST November 9, 1979
0855 a.m. DST July 19, 1969

Probable time of low tide at Dike Bridge followed
within 15 minutes by slack tide.

1030 p.m. EST November 9, 1979
1040 a.m. DST July 19, 1969




t:urmt ,prcluuy mk and tmatrd xatmk Bay.
0218 p.n. m November 10, 1979
0130 a.m. DST July 19, 1969
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Dr. Bornard Le MEhauté was born and educated in France. He W

his doctoral degree in hydrodynamics in 1957 at the Mnutgy ofm.
He divided his career between industry and academia. He is a cn- By of
Tetratech, Inc., a major oceanographic cngineering company haadquaznnd in
California, where he has been senior vice president and corporate chief
engineer for many years.

-

Dr. Le Méhauté has designed a numbex of large coastal engineering
projects throughout the world such as the largest ING (liquefied natural gas)
harbor in the world, in Algexia. He has written a number of books in the
field of water waves which have been translated into many languages and also

is the author of numerous scientific articles.

Both in the Ford and Carter Administrations he was nominated by the
Secretary of Commerce to the National Sea Grant Review Panel of the National
Oceanographic and Atmospheric Administration. Dr. Le Méhaut has boen tho
recipient of a number of awards, including the International Coastal Engineering
Award in 1979, which is granted on a worldwide selection by the American Society
of Civil Engineers, for his contribution to theoretical development, engineering

design and education in the field of coastal engineering.
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. In the subject accident, the path of the vehicle across thclﬂh :
Bridge was produced by a tangential departure from the 150-foot radfus
left turn preceding the bridge. The alignment of the reported tire
marks 1n relation to the centerline of the approach road c!early.
indicates that the approach to the bridge was made fn the left lane of
the approach road and, further, that a hard application of the brakes
occurred at a point at least 17 feet before contact with the bridge.
Locked front wheels prevented steering control as the vehicle skidded
approximately 25 feet along and across the wooden bridge prior to vault-
ing from the right side of the bridge.

At entry to the final left turn ieading to the bridge, the speed
of the accident vehicle was approximately 34 + 4 miles/hour. The hard
brake application that preceded contact with the bridge reduced its
speed at the point of departure from the bridge to approximately 25 +

3 miles/hour.

The cited findings are based on an analysis of the reported physical
evidence from the accident, which has included the use of a computer
simulation program (see Appendix). The direction of motion and the
distance traveled from the edge of the bridge to the reported landing
area on the channel bottom (approximately 35 feet of travel by the
c;nter of gravity) are the primary items of evidence upon which the

3
speed estimates are based. The contacted portion of the bridge includes




surfaces that ‘are inclined upward and also a 5 1/2" high ru

was mounted by the vehicle. The computer program which was appli o
ingludes approximations of effects produced by the cited bridge futuns
on the upward launch angle of the vehicle center of gravity. |

The 1ndica£ed ranges 1n the speed estimates reflect an allowance
for a corresponding lack of precision in some of the reported evidence.
They also reflect allowances for omission of effects on the final
landing position that were produced by travel through the approx‘lmﬁly
6-foot depth of water anq for use of a simplified analytical treatment

of friction and plowing forces produced by contact with the channel
bottom. :

As part of the analysis, a computer line drawing film was prepared.

It graphically illustrates the reconstructed sequence of events (see
Appendix).
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2.0 MATERIALS REVIEWED

o7 i’olice_report prepared by D. J. Arena.

Inquest testimony related to scientific studies and analyses '
? . D. Little study). !

Inquest testimony of scuba diver and investigating officers.
Accident report prepared by George W. Kennedy.

Testimony of D. J. Arena and John N. Farrar in Petition for
Exhumation and Autopsy.

Scene sketches prepared by George W. Kennedy and D. J. Arena.

Photographs of accident vehicle and accident scene.
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APPENDIX

3.0 DESCRIPTION OF METHODOLOGY APPLIED IN THE ACCIDENT RECONSTRUCTION

Computer simulatjon {s a process whereby mathematical equations
that define relationships and interactions among the various parts of 2
complicated system are solved simultaneously to predict the behavior of
the system. In some forms of systems that are sfmulated, the equations
are purely empirical or are based on hypothesis. However, for mechanical
systems, the governing relationships are based on fundamental physical
laws (i.e., Newtonfan dynamics of rigid bodies) and on measured experi-
mental data (e.g., the force-genérating properties of components).

The Highway Vehicle Object Simulation Model (HVOSM) computer program
that has been applied in this accident study was originally developed in
1968 for the purpose of supplementing test procedures in highway safety
research (Ref. 1). Development of the computer program was sponsored by

the Federal Highway Administration, U. S. Department of Transportation.

In view of the requirement for generality of motions in realistic
near-accident and accident situations, the HVOSM program was designed
to permit the simulation of general, three-dimensional vehicle motions.
The analytical approach is similar to that used for aerospace vehicles.

However, the force-generating properties of tires, in contact with either
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smooth or irregular terrain surfaces, required the deve'lopment

detailed analytical representation of the tires and the use of

~ to-define the terrain surface. The computer program was develw,l{n

digital form, in the Fortran IV language. In this form, the rehtivl
ease of adapation to a variety of computers has led to the distﬂﬁﬁon.
by the sponsor, to a large number of research organfzatfons in the ﬁae
period since 1968. |

During the past ten years, the validi'ty and a'ccuracy of the HVOSM
vehicle simulation have been rigorously established by comparisons of
response predictions with test results in a variety of applications. In
particular, the applications have included impacts with curbs and con-
crete median barriers, violent skidding maneuvers and even thrill show
ramp jumps (Ref. 2).

In applications, the equations defining three-dimensional motions
of the vehicle in response to steering and throttle or braking control
inputs and to terrain irregularities (e.g., bumps, curbs, etc.) are
solved at closely spaced intervals of time throughout the duration of
the maneuver. The solution time intervals typically range betweenA
0.001 and 0.010 seconds, depending on the event being simulated. The
detailed motion predictions are printed out in a tabular format.

The application procedure may be viewed as being equivalent to the
performance of experiments with a fully instrumented vehicle. It permits

v
variation of a single {tem in the vehicle or terrain definitions while




fdentically repeating everythiug‘else ina given app?fcaﬁtgu

vehicle experiments, it {s generally not possible to achfcia dentical
repetition of all test conditions. Thus, an experimental nlaiﬁ;lilnt
of the effects of changing a single item of the overall vehicli&thfhuin
system requires that a serfes of test runs be performed both before and
after the change to isolate response differences related to thé change.

In applications to accident reconstruction, the computer simulation
program permits an investigation of the initial direction of motion,
the vehicle speed and control 1npufs by means of comparisons of the
predicted rest position, trajectory, tire marks and contact points with
corresponding items of physical evidence.

A computer graphics display of the predicted vehicle behavior has
been developed to ease the task of interpreting the extensive output
information. The display produces detailed perspective drawings of the
vehicle and terrain, or obstacles, as seen from selected viewing
positions and at selected intervals of time during a simulated maneuver

or collision. Such a disﬁiay has been found to be extremely valuable
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as an aid for program development, for understanding complex motions

and for presenting results.

The primary benefit provided by the computer simulation technique
in reconstructing the subject accident has been in approximating the

effective elevation angle of the launch from the side of the inclined
)
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| speed 1s determined by the lmch angle and by the dmm in Mm

betueen the launch point and the Tanding area. The sepautc thls of
departure of the four wheels from the 1nc11ned r'lght-side rub-uﬂ and
the contact of the vehicle underside with the rub-rail prolong and com-
plicate the launch process from the viewpoint of an application of
simple ballistic calculations. '
Horizontal movement of the vehicle subsequent to contact with the
channel bottom was resisted both by drag created by motfon through tﬁe
water and by friction and plowing forces produced by the side; roof
and hood contacts that stopped the vertical motion and then supported
the vehicle’weight. The applied simulation in its present form does
not include the drag effects of the water. Also, the resistance to
movement produced by contact with the channel bottom was approximated
by means of a simple friction coefficient on a flat, horizontal surface.
Thus, the predicted extent of horizontal movement subsequent to contact
with the channel bottom tends to be greater than actual. Variations
in the predicted rest position that are introduced by the cited motion-
resisting factors are reflected in the range of the speed estimate at

point of brake application.
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Raymond R. McHenry July 1978

Professional Experience

1978 to date. Staff Scientist, Research Engineers, Inc., Research
Triangle Park, North Carolina. Technical duties: Application of
analytical and experimental techniques to the reconstruction of
vehicle and occupant dynamics in highway collisions. Evaluation
and analysis of vehicle defects and failure modes. Performance of
research related to highway safety.

196) to 1978. Staff Scientist, Calspan (Formerly Cornell ‘Aero-
nautical Laboratory, Inc.), Buffalo, Hew York. Technical dutfes:

As a Staff Scientist with Calspan Field Services, Inc., and pre-
viously with Calspan Corporation, Mr. McHenry was responsible for
the technical direction of a variety of research projects related

to the improvement of highway safety. He has been involved in the
application of analytical and experimental techniques to the problems
of occupant protection in collisions and has analyzed automobile
dynamics in single vehicle accidents and in violent evasive maneuvers.
He also served as the Principal Investigator on the development of
techniques for analytical reconstruction of highway accidemnts
(Simulation Model of Automobile Collisions (SMAC) and Calspan
Reconstruction of Accident Speeds on the Highway (CRASH)).

Mr. McHenry developed techniques for study of physical criteria for
roadside structures and cross-section designs by mathematically
modeling the dynamics of single vehicle accidents (Highway Vehicle
Object Simulation Model (HVOSM)). He has performed analyses and
coveloped computer simulations of the dynamics of automobile braking
and of the ride and steering dynamics of the Westinghouse Transit
Expressway Vehicle. He has studied advanced technology applicable
to highway transportation in the Boston-Washington Corridor in

1980. He has developed a nonlinear mathematical model of the
automobile crash victim and mathematical models of highway guard-
rails and test vehicles for simulation of impact.

. 1960 to 1961. Technical Advisor, American Machine & Foundry Company,
Greenwich, Connecticut. Technical duties: Mr. McHenry was technical
advisor on the design of vehicles for aircraft cargo loading (Air
Force 463L System). (i

P.O. Box 12072 Research Triangle Park, North Carolina 27709 (919) 549-8346
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1953 to 1956. Chr ler Corporation, Highland Park m:m
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and chassis ¢ nt design and development rams. He also
~ served as a mﬁcs in?t'mctor in calculug?gnal geometr

and algebra (Lawrence Institute of Technology, Chrys er lnstmatz.
Detroit).

Education
Graduate Studies, State University of New York, 1962, 1964.
Graduate Studies, Cornell University, 1961.

Master of Science Degree, Automotive Engineering. Chrysler
Institute, 1955.

Bachelor of Science Degree, Engineering Physics, University of
Maine, 1953.

Professional Activities and Honors

Registered Professional Engineer, Connecticut, No. 5207
Sigma X{
Tau Beta P{
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Crompton-l.anchester Medal of the Automobile Division, The Institution
of Mechanical Engineers (London), 1968-1969.

The Safety Award in Mechanical Engineering, The lnstitution of
Mechanical Engineers (London), 1969.

*Man of the Year" Award, 1967, from Science & Technology on ‘the
Nfagara Frontier, officiai pub'lication of the Te chn‘lcai Societies
ouncil.

American Men and Women of Science, 12th Edition, The Physical and
Biological Sciences.
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Raymnnd'k.ﬁl!heﬁny

Selected Publications (from a total of 33 technical papers and.a§

1.

2.

technical reports)

“Analysis of Spring Installations for Low-Frequency Suspension of
Vehicles” Industrial Mathematics, Vol. 10, Pagt I, ISGOE Industrial
Mathematics Socfety, Detroit, Michigan.

“Research for Better Barriers - Analytical Prediction of Highway
Barrier Performance Confirmed by Crash Testing,” Research Trends,
Vol. X, No. 3, 1962, Calspan Corporation.

"Analysis of the Dynamics of Automobile Passenger-Restraint Systems"
Seventh Stapp Car Crash Conference, University of Californfa and
ggzgersity of Minnesota, Playa del Rey, California, 11-13 November

"Highway Guardrails - A Review of Current Practice,” National
Cooperative Highway Research Program Report 36, Transportation

 Research Board, Washington, D.C., 1967 (with N. J. Deleys).

“Computer Simulation of Single Vehicle Accidents,"” Society of
automogive Engineers Transactions, 1968 (with D. J. Segal and N. J.
eleys).

“An Analysis of the Dynamics of Automobiles During Simultaneous
Cornering and Ride Motions,” Proceedings of the Symposium on
Handling of Vehicles Under Emergency Conditions, Institution of
Mechanical Engineers (London), Loughborough University of Technology,
8 January 1969. :

“Mathematical Models for Injury Prediction,” Impact lnjﬁty 6nd
Crash Protection (Charles C. Thomas, publisher), Springfield,
I11nois, 1970.

“A Review of the Current State of the Art of Automobile Structural
Crashworthiness,” 1970 International Automobilc Safety Conference
CO? engium. Society of Automotive Engineers, 1970 (with P. M.
Miller).

"Multidegree, Nonlinear Mathematical Models of the Human Body and
Restraint Systems: Applications in the Engineering Design of
Protective Systems,” Symposium on Biodynamic Models and Their
Applications, Wright-Patterson Air Force Base, Dayton, Ohio, 26-28
October 1970. ,

“An Analytical Aid for Evaluating Highway and Roadside Geometrics,"
Highway Research Record Number 371, National Research Council,
National Academy of Sciences, Washington, D.C., 1971 (with N. J.
Deleys and J. P. Eicher).
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"Research in Automobile Dynamics - A Computer 31ﬁulatjoh‘ 7 General
'l’h:c'ae-oim?g;:onal Motions," Society of Automotive Engim o ms-
actfons, 1971. Mk

“Approximation of Impact Conditions Via Computer Simulation,” Paper
presented at the NATO Conference on Accident lnvestigation, Brussels,
Belgium, June 28-29, 1973.

"A Computer Program for Reconstruction of Highway Accidents,”
Proceedings of the Seventeenth Stapp Car Crash Conference, Oklahoma
City, Oklahoma, November 12-13, 1973.

"A Comparison of Results Obtained Hith Different Analytical Techniques
for Reconstruction of Highway Accidents,” Society of Automotive
Engineers, International Automobile Engineering and Manufacturing
Meeting, Detroit, Michigan, October 13-17, 1975.

“The CRASH Program: A Simplified Collision Reconstruction Program,"
presented at the Motor Vehicle Collision Investigation Symposfium,
October 6-10, 1975, at Calspan Corporation, Buffalo, New York.

"The Astro Spiral Jump - An Automobile Stunt Designed via Simulatfon,”
SAE Paper No. 760339, Automotive Engineering Congress & Exposition,
Detroit, Michigan, February 23-27, 1976.

"Computer Aids for Accident Reconstruction,” Society of Automotive
Engineers No. 760776, 1976 SAE Automobile Engineering and Manufac-
turing Meeting, October 18-22, 1976. .




These three-dimensional graphic
pictures, drawn by a computer-plotter
from the data used in Raymond McHenry's
analysis, illustrate the last few seconds—the fatal
climax—of Senator Kennedy’s drive
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April 24, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

David W. Cohen

WARSHAVSKY, HOFFMAN & COHEN
30 Rockefeller Plaza

New York, New York 10112

MUR 1271
Dear Mr. Cohen:

The Federal Election Commission notified your client,
Reader's Digest Association, Inc., on August 8, 1980, of a
complaint which alleges that your client may have violated
certain sections of the Federal Election Campaign Act of 1971,
as amended (the "Act®"). A copy of the complaint was forwarded
to Reader's Digest Association, Inc. at that time.

Upon further review of the allegations contained in the
complaint and information supplied by you, the Commission, on
November 6, 1980, determined that there is reason to believe
that your client violated 2 U.S.C. § 441b.

On December 16, 1981, the Commission issued Reader's Digest
a letter requesting answers to questions and production of
documents to be submitted to the Commission within ten (10) days
of receipt. The due date for answers to these questions and
production of documents was extended by the Commission at the
request of Reader's Digest until January 30, 1981, and extended
again during the pendancy of the motion of Reader's Digest
for a preliminary injunction brought in the District Court for
the Southern District of New York. The motion for preliminary
injunction was denied on March 19, 1981, and the Commission
notified Reader's Digest by letter of March 24, 1981, of a
due date for response to the Commission's December 16, 1980
request for information ten (10) days hence. Reader's Digest
has failed to adequately respond to the Commission's request
for answers to questions and production of documents.
Therefore, the the Commission has authorized the issuance
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pavid W. Cohen
Page Two

of the attached order to answer interrogatories and subpoena

to produce documents and materials. Please submit answers to

the enclosed interrogatories within 10 days of receipt of this
letter. You may also submit any other factual or legal materials
which you believe are relevant to the Commission's analysis of

this matter. Where appropriate, statements should be submitted
under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify

the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

rIles N. Steele
General Counsel




TO: David W. Cohen
Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza
New York, New York

RE: MUR 1271

At the instance of the Federal Election Commission, (here-
inafter the "Commission”), pursuant to 2 U.S.C. § 437d(a), the
Reader's Digest Association (hereinafter “"Reader's Digest") is .
hereby ordered to answer interrogatories and produce for inspection
and copying the documents and materials listed below that are in
the possession or control of Reader's Digest or its officers,
agents, staff members or employees. If a question in this request
has not been fully answered or if a request for production of docu-
ments and materials has not been fully complied with, please state
the objection to such question or request for production documents
and materials and the reasons for the objection in lieu of an

answer to the gquestion or production of the documents and materials.
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Please state whether the video tape animation of a computer
printout of a study of the speed at which Senator Kennedy's
automobile was driven in the accident at Chappaquiddick

Island in 1969 (hereinafter "video tape") advertised the Reader's
Digest, February 1980 article, "Chappaquiddick®.

Please state whether Reader's Digest agreed to pay any
person or entity for broadcasting the video tape.
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~ Please sgtate whether any video tape, other than the video 

tape which is the subject of MUR 1271, has ever been used
by Reader's Digest to promote, advertise or summarize
articles contained in the Reader's Digest magazine. 1If
the answer to this question is-yes, please give examples,
stating the subject matter, date and method of dissemina-
tion for such video tapes.

Please state whether Mr. Pinchman of the Public Relations
Department of Reader's Digest was the person in charge of
uses made of the video tape for Reader's Digest. If the

answer to this question is no, please state the nameg and

position of the person who was in charge of such uses of

the video tape for Reader's Digest.

Does Reader's Digest have possession of the original or any
copy of the video tape at the present time? If the answer
to this question is yes, please submit a copy of this video
tape to the Federal Election Commission.

Does Reader's Digest have possession of any recording of any
media broadcast upon which the video tapes were used? 1If
the answer to this question is yes, please submit a copy of
this video tape to the Federal Election Commission.
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According to the January 29, 1981, affidavit which Mr. Fulton
Oursler, Jr., submitted to the District Court for the Southern
District of New York on January 30, 1981, as part of Reader's
Digest motion for a preliminary injunction, six copies of

the video tape were "made available.®™ Mr. Oursler's affidavit
also states that copies of the February 1980 issue of Reader's
Digest magazine along with press releases and copies of the
accident studies were distributed to television networks and
other media operations. Please state for each of the six (6)
copies of the video tape the following:

to whom it was distributed

upon what date it was distributed

what arrangements were made by Reader's Digest with
any person or entity concerning its broadcast

to the general public

whether it was distributed in conjunction with any
of the following (please specifiy):

l. copies of the February 1980 Reader's Digest magazine

2. press releases
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3. copies of the accident studies

Please submit to the Commission responses to these inter-
rogatories, along with copies of the documents and materials
requested and any other information which Reader's Digest may
wish to provide, within ten (10) days of your receipt of this

letter.




WHBREEORE. the Chairman of the Federal Election Commtalion

has hereunto set his hand at Washington, D.C., this 24 day

of April, 1981l.

n HcGarry,
bral Election Commission

v/ W/

W. Emmons
ry to the Commission
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pavid W. Cohen R \'& !7'

WARSHAVSKY, HOFFMAN & COREN : \
5|8

30 Rockefeller Plaza

New York, New York 10112 tf /2

Re: MUR 1271
Dear Mr. Cohens

The Federal Election Commission notified your client,
Reader's Digest Association, Inc., on August 8, 1980, of a
complaint which alleges that your client may have violated
certain sections of the Federal Election Campaign Act of 1971,
as amended (the "Act"). A copy of the complaint was forwarded
to Reader's Digest Association, Inc. at that time.

Upon further review of the allegations contained in the
complaint and information supplied by you, the Commission, on
November 6, 1980, determined that there is reason to believe
that your client violated 2 U.S.C. § 441b.

On December 16, 1981, the Commission issued Reader's Digest

a letter requesting answers to questions and production of
documents to be submitted to the Commission within ten (10) days
of receipt. The due date for answers to these gquestions and
rroduction of documents was extended by the Commission at the
request of Reader's Digest until January 30, 1981, and extended
again during the pendancy of the motion of Reader's Digest
for a preliminary injunction brought in the District Court for
the Southern District of New York. The motion for preliminary
injunction was denied on March 19, 1981, and the Commission
notified Reader's Digest by letter of March 24, 1981, of a

. due date for response to the Commission's December 16, 1980

| request for information ten (10) days hence. Reader's Digest

" has failed to adequately respond to the Commission's request
for answers to questions and production of documents.
Therefore, the the Commission has authorized the issuance
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of the attached order to answer interrogatories and subpoena

to produce documents and materials. Please submit answers to
the enclosed interrogatories within 10 days of receipt of this
letter. You may also submit any other factual or legal materials
which you believe are relevant to the Commission's analysis of
this matter. Where appropriate, statements should be submitted
under ocath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g9(a)(12)(A) unless you notify
the Comnission in writing that you wish the matter to be made
public.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sincerely,




FEDERAL ELECTION COMMISSION
" WASHINGTON, D.C. 20463

FROM:
DATE:

SUBJECT:

CHARLES STEELE v{{\u)
MARJORIE W. EMMONS/JODY CUSTER 9@/
APRIL 24, 1981

ORDER AND SUBPOENA REGARDING MUR 1271

The attached order and subpoena which was Commission

approved at the Executive Session on April 21, 1981, by a

vote of 5-0, has been signed and sealed this date.

Attachment:

Order and Subpoena (Cohen)




In the matter of

Authorization to Issue Order and
Subpoena in Comnection with MUR 1271
(Reader's Digest Association, Inc.)

CERTIFICATION

I, Lena L. Stafford, Recording Secretary for the Federal
Election Camnission's Executive Session on April 21, 1981, do hereby
certify that the Commission took the following actions in MUR 1271:

1. Failed by a vote of 2-3 to pass a notion
to amend the letter attached to the General

OCounsel 's memorandum dated April 16, 1981,
to be sent to Mr. David W. Cohen.

Camissioners Harris and Reiche voted affirmatively
for the above action. Cammissioners McGarry, Thamson,
and Tiernan dissented. OCommissioner Aikens was not
present at the time of the vote.

Decided by a vote of 5-0 to authorize the
order and subpoena attached to the General
Counsel's Memorandum dated April 16, 1981,
in the matter of Reader's Digest Association,
Inc.

Camnissioners Harris, McGarry, Reiche, Thamson,
and Tiernan voted for this decision. Cammissioner
Aikens was not present at the time of the wote.

Attest:

Recording Secretary
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

P

MARJORIE W. EMMONS/JODY CUSTER
OFFICE OF THE SECRETARY TO THE(COMMISSION

CHARLES STEELE

APRIL 20, 1981
ADDITIONAL OBJECTION - MUR 1271, Memo
to the Commission, dated 4-16-81,
Received in OCS, 4-16-81, 4:02
You were notified previously of an objection by
Commissioner Reiche.
Commissioner Harris submitted an additional objection
at 10:59, April 20, 198l1.
This matter will be discussed in executive session

on Tuesday, April 21, 1981.




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

%

MEMORANDUM TO: CHARLES STEELE u“\
FROM: MARJORIE W. EMMONS/JODY CUSTEﬁ}?f:
DATE: APRIL 20, 1981
SUBJECT: OBJECTION - MUR 1271 Memorandum to the -
Commission, dated 4-16-81; Received in
0oCS, 4-16-81, 4:02
The above-named document was circulated on a 48

hour vote basis at 2:00, April 17, 1981.

Commissioner Reiche submitted an objection at 5:00,
April 17, 1981. '

This matter will be placed on the Executive Session
Agenda for Tuesday, April 21, 1981. Commissioner Reiche's

vote sheet with comments is attached.
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Attachment:
Vote sheet




FEDERAL ELF&TM\@O&&\I%QDN

1325 K STREET N.W.
WASHINGTON,D.C. 20463

Date and Time Transmitted: FRIDAY, 4-17-81,
2:00

- Commissioner MCGARRY, AIKENS, TIFRNAN, THOMSON, REICHE, HARRIS

- RETURN TO OFFICE OF COMMISSION SECRETARY BY: TUESDAY, APRIL 21, 1981, *
. @AUTHORIZATION ATTACHED 2:001"

MUR No. 1271 Memorandum to the Commission, dated April 16, 1981,
Authorization to Issue Order and Subpoena

I approve the recommendation

(\/{ I object to the recommendation

COMMENTS : “/V ¢ 4/ 4 IA alg
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A DEFINITE VOT¥ IS RENUIRED AND ALL SHEETS SIGNED AND DATED.
PLEASE™ RETURM ONLY THE VOTE SWTTTS TO TFE OFFICE OF THE

CNOMMISSION SECRETARY NO LAT.R THAN THE DATE AND TIME SHOWN
ABOVZ.

\J?
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April 16, 1981

MEMORANDUMN TO: Marjorie W. Emmons
FROM: Elissa T. Garr
SUBJECT: MUR 1271

Please have the attached Memo distributed toothe
Commission on a 48 hour tally basis. Thank you.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 16, 1981

The Commission

FROM: Charles N. Steel
General Counsel
SUBJECT: Authorization to Issue Order and Subpoena

in Connection with MUR 1271 (Reader's
Digest Association, Inc.)

Discussion

Subsequent to Judge Leval's denying the motion of Reader's
Digest Association, Inc. ("RDA") for a preliminary injunction
against the Commission's investigation of this matter, we noti-
fied respondent by letter that a response to the Commission's
questions and request for production of documents was due ten
days from receipt of the notification. As the ten days have
passed without a satisfactory response from RDA, the Office of
General Counsel has prepared an order for answers to questions and
subpoena for production of written documents which is attached.

In addition to questions specifically approved in Judge Leval's
order of February 19, 1981, we have included a question which
is raised by the affidavit of Mr. Fulton Oursler, Jr., submitted
to the court by RDA along with their complaint and motion for
preliminary injunction. The question is within the framework of
inquiry sanctioned by Judge Leval. We therefore recommend that
the Commission authorize the attached order and subpoena.

Recommendation

The Office of General Counsel recommends that the Commission
authorize the attached order and subpoena in the matter of
Reader's Digest Association, Inc.

Attachments
l. Cover Letter to Respondent
2., Order and Subpoena
3. Commission Authorization
4. April 13, 1981, response of Reader's Diqes;.hsgoqiatign
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

David W. Cohen

WARSHAVSKY, IIOFFMAN & COHEN
30 Rockefeller Plaza

New York, New York 10112

Re: MUR 1271

Dear Mr. Cohen:

The Federal Election Commission notified your client,
Reader's Digest Association, Inc., on August 8, 1980, of a
complaint which alleges that your client may have violated
certain sections of the Federal Election Campaign Act of 1971,
as amended (the "Act"). A copy of the complaint was forwarded
to Reader's Digest Association, Inc. at that time.

Upon further review of the allegations contained in the
complaint and information supplied by you, the Commission, on
November 6, 1980, determined that there is reason to believe
that your client violated 2 U.S.C. § 441b.

On December 16, 1981, the Commission issued Reader's Digest
a letter requesting answers to questions and production of
documents to be submitted to the Commission within ten (10) days
of receipt. The due date for answers to these questions and
production of documents was extended by the Commission at the
request of Reader's Digest until January 30, 1981, and extended
again during the pendancy of RDA's motion for preliminary in-
junction brought in the District Cou¥t for the Southern District
of New York. The motion for preliminary injunction was denied
on March 19, 1981, and the Commission notified Reader's Digest
by letter of March 24, 1981, of a due date for response to the
Comnmissicn's December 16, 1980 request for information ten (10)
days hence. RDA has failed to adequately respond to the Commis-
sion's request for answers to questions and production of docu-
ments. Therefore, the Commission has authorized the issuance

fTHachnt
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David W. Cohen
Page Two

of the attached order to answer interrogatories and subpoena

to produce documents and materials. Please submit answers to

the enclosed interrogatories within 10 days of receipt of this
letter. You may also submit any other factual or legal materials
which you believe are relevant to the Commission's analysis of
this matter. Where appropriate, statements should be submitted
under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sincerely,

Charles N. Steele
General Counsel




| BEFORE THE FEDERAL' ILECTION COMMISSIO
ORDER TO ANSWER INTERROGATORIES .AND SUBPOENA TO PRODUCE

TO: David W. Cohen
.Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza
New York, New York

RE: MUR 1271

At the instance of the Federal Election Commission, (here-
inafter the "Commission"), pursuant to 2 U.S.C. § 437d(a), the
Reader's Digest Association (hereinafter "Reader's Digest®) is
hereby ordered to answer interrogatories and produce for inspection
and copying the documents and materials listed below that are in
the pdssession or control of Reader's Digest or its officers,
agents, staff members or employees. If a question in this request
has not been fully answered or if a request for production of docu-
ments and materials has not been fully complied with, please state
the objection to such question or request for production documents
and materials and the reasons for the objection in lieu of an

answer to the question or production of the documents and materials.
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Please state whether the video tape animation of a computer
printout of a study of the speed at which Senator Kennedy's
automobile was driven in the accident at Chappaquiddick

Island in 1969 (hereinafter "video tape") advertised the Reader's
Digest, February 1980 article, "Chappaquiddick".

Please state whether Reader's Digest agreed to pay any
person or entity for broadcasting the video tape.

/
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Please state whethet any video tape, other thun the vxdeo
tape which is ‘the subject of MUR 1271, has ever been used
by Reader's Digest to promote, 'advertise or summarize
articles contained in the Reader's Digest magazine. 1If
the answer to this question is yes, please give examples,
stating the subject matter, date and method of dissemina-
tion for such video tapes.

Please state whether Mr. Pinchman of the Public Relations
Department of Reader's Digest was the person in charge of
uses made of the video tape for Reader's Digest. If the
answer to this question is no, please state the name and
position of the person who was in charge of such uses of
the video tape for Reader's Digest.

Does Reader's Digest have possession of the original or any
copy of the video tape at the present time? If the answer
to this question is yes, please submit a copy of this video
tape to the Federal Election Commission.
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Does Reader's Digest have possession of any recording of any
media broadcast upon which the video tapes were used? If
the answer to this question is yes, please submit a copy of
this video tape to the Federal Election Commission.
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According to the January 29, 1981, affidavit which Mr. Fulton
Oursler, Jr., submitted to the District Court for the Southern
District of New York on January 30, 1981, as part of Reader's
Digest motion for a preliminary injunction, six copies of

the video tape were "made available.™ Mr. Oursler's affidavit
also states that copies of the February 1980 issue of Reader's
Digest magazine along with press releases -and copies of the
accident studies were distributed to television networks and
other media operations. Please state for each of the six (6)
copies of video tape the following:

to whom it was distributed

upon what date it was distributed

what arrangements were made by Reader's Digest with
any person or entity concerning its broadcast

to the general public

whether it was distributed in conjunction with any
of the following (please specifiy):

1. copies of the February 1980 Reader's Digest magazine
2. press releases

3. copies of the accident studies
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Please submit to the Commission responses to these inter-
rogatories, along with copies of the documents and materials
requested and any other information which Reader's Digest may
wish to provide, within ten (10) days of your receipt of this

letter.




WHEREFORE, the Chairman of the Federal Election Commission
. has hereunto set his hand at Washington, D.C., this - day

of April, 1981.

John Warren McGarry, Chairman
Federal Election Commission.

Marjorie W. Emmons
Secretary to the Commission
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FVEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

AUTHORIZATION TO ISSUE ORDERS TO ANSWER INTERROGATORIES
AND PRODUCE DOCUMENTS AND MATERIALS

The Commission hereby authorizes the issuance of orders
to answer interrogatories and produce documents and materials
to the Reader's Digest Association, Inc., in connection with
MUR 1271(80).

John Warren McGarry Joan D. Aikens
Chairman Commissioner

Frank P. Reiche Robert O. Tiernan
Vice Chairman ' Ccommissioner

Thomas E. Harris Vernon Thomson
Commissioner Commissioner




NEW YORK, N.Y. 10112

STEPHEN D, HOFFMAN
SUZANNE M, WARSHAVEKY TELEFPHONE (M™B) 847-0380
Davio W. CoxEnN

April 13, 1981

The Federal Election Commission
Washington, D. C. 20463

Attention: Charles N. Steele, Esq.
General Counsel

Dear Mr. Steele: .
This letter is written in response to your letter

to me of March 24, 1981 and will confirm the several: telephone

conversations I have had in the last few days with Larry

Noble and Lee Anderson of your office.

As I have told Messrs. Noble and Anderson, in
accordance with the decision of Judge Leval referred to in
your letter of March 24, 1981, my client, The Reader's Digest
Association Inc. is under no legal compulsion to respond
to the Commission's letter of December 18, 1980 and therefore
will not do so.

Very truly yours,
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1d W. Cohen
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. FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CHARLES STEELE 4\\\}%
MARJORIE W. EMMONS/JODY cuszmn?"/
MARCH 26, 1981

OBJECTION - MUR 1271 - Interim

Investigative Report, dated 3-23-81;
Received in OCS, 3-25-81, 11:17

The above-named report was circulated to the
Commission on a 24 hour no-objection basis at 4:00,

March 25, 1981.

Commissioner Harris submitted an objection at 10:58,

March 26, 1981.

This matter will be placed on the Executive Session

agenda for Tuesday, April 7, 1981l.
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March 25, 1981

MEMORANDUM TO: Marjoode W. Emmons
PROM: Elissa T. Garr
SUBJECT: MUR 1271

Pl—ease have the attached Interim Invest Report
distributed to the Commission. Thakk you.




81 MAR2S All:

In the Matter of

MUR 1271
Reader's Digest Association, Inc.

INTERIM INVESTIGATION REPORT # 1

On November 16, 1980, the Commission found reason to believe
that the Reader's Digest Association, Inc. ("RDA") violated
2 U.S.C. § 441b by disseminating copies of a video tape re-
enactment of Senator Kennedy's 1969 automobile accident at Chap-
paquiddick Island. 1Including an extention of time for responding
granted by the Commission, RDA was asked to provide the Commis-
sion with answers to questions and production of documents by
January 30, 198l1. On that date the RDA instead filed motions
for a temporary restraining order and a preliminary injunction
in an effort to halt the Commission's investigation of this matter.
(RDA has also filed a complaint for a declaratory judgment that

2 U.S.C. § 441b is unconstitutional as applied.)
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At a hearing on the motions held in the United States District
Court the Southern District of New York on Janaury 30, 1981,
counsel for the Commission agreed to extend the due date for
responses to the Commission's questions during the pendancy of
the motion for preliminary injunctions. The Commission filed its
opposition to RDA's motion on February 6, 1981, and RDA filed

its reply on February 17, 1981.
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In that over two months had passed since the Commléai&ﬁ_,‘r'“
submitted questions and request for production of documents
to RDA, and in that over one month had passed since the court took
on this case under advisement, the Office of General Counsel filed
a motion to expedite the court's decision on the preliminary
injunction.

On March 19, 1981, the court issued an opinion order denying
RDA's motion for a preliminary injunction. Although the court
rejected the Office of General Counsel's argument that the case
was not ripe for judicial review, it approved those questions
in the Commission's investigation pertaining to the issue of
whether the dissemination of the video tapes was part of the
publishing business of RDA. And, although the court stated
that Commission questions related to the content of the video
were impermissable at this stage of the proceedings, the court
also approved of the Commission's request for production of a
copy of the tape in question (see attachment 1).

We are requesting that RDA respond to the Commission's
letter of Decemeber 16, 1981, (notification of reason to believe
and request for answers to questions and production of documents)

within 10 days (see attachment 2).

Date Charles N. Steele
General Counsel

Attachments
1. Opinion Order of Judge Leval
2. Letter to RDA




o
™~
o
<«
o
o™
(=
~
©
- e

(SRS S e Rt

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

-bU--—--a-----Q--.,-_x

'THE READER'S DIGEST ASSOCIATION, IXC., -

Plaintiff, 81 Civ. 596 (PML)

=against-

oPIN AND
PEDERAL ELECTION COMMISSION, JOEM

W. MCGARRY, FRANK P. REICHE, JOAR

D. AIKENS, THOMAS C. HARRIS, :
ROBERRT O. TIERNAN, VERNOR W, THOMSON,
WILLIAM F, BILOENBRAND and EDMUND

L. YEMSHAW, JR., 28 Membersg of

the Pederal. Election Commission,

Defendants.

--‘--'----x

PIERRE N. LEVAL, U0.S.D.Jd.

The Reader'’s Digest Association (Rbii sues to -
enjoin the Federal Election Commission (FEC) from proceeding
with an investigation into whether RDA violated certain

gections of the Federal Election c:apqign Act of 1971, 2 U.S.C.

= 3

§ 431 et seq., "by making expeaditureu_eo disseminate to
other media outlets video tapes of a computer reemactpent

of Senator Kennedy's accident at Chappaquiddick....® According
te the RDA, the video tape was part of a study commissioned
from an engineer, Raymond McHenry, an expert in auto accident
reconstruction, as research for a Reader's Digest article

on the accident_tﬁat_appeared in the February 1980 issue..

RDA states that on January 14, 1980, it distributed copies

of tée February issue, along with a press teleasé. iﬁe‘ééﬁen:y

study, six copies of the video tape, and a tidal current.
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_study, to major television networks, local televisd

and other media outlets, The article and the results of

the studies contained in it were discussed on network news
shows, and the NBC broadcast included a 12-second segment

of the video tape. Affidavit of Pulton OQursler, Jr., & gg!dir‘a
Digest Managing Editor.

In Auvgust, 1980, the FEC received a complaint
alleging that RDA had violated the Act by wmaking “an illegal
corporate expenditure to negiéively influence® the 1980
presidential election, based on RDA's purchase, in connection
with the February 1980 article, of (1) a computer study
of the speed at which Senatot Kennedy's car was traveling
when it crashed into the water: and (2) a study of the tides
and currents in the area of Chappaquiddick Island, and {(3)-
the production and distribution of video tapes of the computer
reenactzent to major media outlets. The Act, 2 U.S.C. § 441b(a),
nakes it illegal for "any corporation ;hatevet...eo nake
a ”?égﬁgﬁ?ion or expenditure in connection with any" federal
election or primary. Section 441b(b)(2) defines "contribution
or =xpenditure" as: :

*any direct or indirect payment, distribution,

loan, advance, deposit or gift of money, or any

services, or anything of value...to any candidate,

campaign cozmittee or political organization,

in connection with any [federal) election...”

The statute creates an exclusion for:
any neas ‘story, commentary or editorial distributed

through the facilities of any broadcasting station,
newspaper, magazine or other periodical publication,

-2




anless such facilities
by any political party,
candidate.,.
2 0.5.C. § €31(9)(B)(i). : _
Pursuant to the statute, RDR was notified, an§ 7 ‘.
mailed a copy, of the complaint. RDA responded vtth<d‘lbttii} X
claiming that the article was protected by the Pirst Anph@i.ﬁt
and the news story exemption of 2 U.8.C. § 431(9) (B){1),
and that "requiring [RDA] to respond substantgvely...uould-
impinge on i{ts constitutional rights,® éj
Thereupon, on November 11, 1980, pursuant to 2
0.5.C. § 437g(a) (2), the FEC found "reason to believe® that
KDA violated the statute; with regard to an expenditure:
to disseninate to other media the coapﬁter reenactment video
tapes. The FEC'S reason-to-believe finding did not mention
the fundinc of background research nor the publication of
the article itself, The FEC then sent 2 letter to RDA requesting
answers to 15 questions and production of a copy of the

video tape; the leGiio®y not ordir thet any reply be made,

&

nOr was any subpoeni issued. The 15 questions concern the

content of the video tape, how it was obtained, and what
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use RDA made of it, After receiving an extension of time
in which to respond, RDA filed this suit and did not otherwise

*
answer the letter,

"The FEC has stated that "nearly all® of the 15
questions were answered in RDA papers filed with this Court.
Defendants' Merorandum in Opposition to Plaintiff's Motion,
at 4.

-3




Plaintiff clains the: investigation is hav:

vwill continue to have, a severe effect on its r!qht'ﬁ&g

freely and comment on newsworthy events, RDA claims thlt;a
- since there is no time limit imposed by the Act or the tiﬂ!lll&ﬂllo
the investigation may continue indefinitely and serves as

a constant reminder that articles about political figures

pay result in governmental scrutiny and "interrogation,®

disclosure of news sources, and attendant sconomic burdens. RDA

asserts that responding to the investigation will tethte a

great deal of time, effort, and money, for attorneys' fees,

gsearching documents, and preparing written responses, with
the clained result of making publishers more reluctant to
take on controversial political stories. This, plaintiff claims,
is a ‘chillingé%ffect' prohibited by the first amendment. -

_ RDA also claims that the statute was not meant
to regulate this type of activity. In support, RDA cites
the news-story exemption noted above, 2 U.8.C. § 431(8) (B) (i),

and the regulations issued pursuant to the statute, oS

provide that "{alny cost incurred i{n covering or carrying

81040294982

a news story, commentary, or editorial by an broadcasting

station, newspaper, magazine, or other periodical publication
is not an expenditure...® 11 C.F.R. § 100.8(b) (2). RDA claims

that its expenditures are excluded from the Act, and that

these exclusions are required to avoid a conflict between

the Act and~the-§i}st agendnent.'

"RDA also maintains that the expenditures in guestion
are not prohibited by tiie statute, since they were not made

to any "candidate, campaign or political party or organization,
However, the statute also covers indirect payments, 2 U.S.C.

§ 431(9)(B) (1). .

=i
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The FEC contends that this uwesuqation is at
most preliminary stage, at which point it has no d‘tt!liﬂtllﬁ‘*
effect on RDA. After this investigation is completed, ehp%
Office of the General Counsel can recomsend that the FEC
f£ind probable cause to believe a violation occurred. 2 U.8.C.
§ 437g(a)(3). If that happens, RDA will be given a copy
of the General Counsel's brief and an opportunity to reply,
raising all factual and legal arguments. Id. After reviewing
the briefe, the FEC can determine there is probable cause
to believe a violation occurred. If probable cause is found,
there is a mandatory requirement that the FEC try, for not
less than 30 days, nor more than 30 days, to reach a voluntary
agreement with the alleged violator. 2 U.S.C. § 437g(a) 4) (A} ().
If no agreement is reached, the FEC would then vote on vhether
to bring action in the district court, where the defendant
would be entitled to a de novo trial. 2 U.S.C. § 437g(a} (6) (A).
The FEC also emphasizes that. it has not served a subpoena
upon RDA; if it does, RDA could move to quash the subpoena.
The FEC therefore-contends both that the Act pro-
vides adequate remedies at law for plaintiff's claim, thereby
obviating the need for equitable relief, and that the claim
lacks ripeness. The test of ripeness for review of agency

determinations comes from Abbott Laboratories v, Gardner,

387 U.S. 136 (1967). This is a two-part test, requiring the
Court to evaluate (1) the fitness of the issues for judicial
decision, including a determination of whether the issue

tendered is legal or factual, and whether the conduct is

»Se




e ‘t,ijnal.agcncy sction® within § 10 of the mmmuuﬁf
proceduce Act, 5 U.S.C. § 704; and (2) the hardship to the
parties of withholding court considecation.

In the recent case of Pederal Trade Commission
v, Standard Oil Company of Calif., 49 U.S.L.N. 4054 (Dec. 1S,
1980) (®Sccal®), the Supreme Court held that an FIC complaint,

tinding reason to ‘believe that éocal was violating the FICA,
was not final agency action and therefore was not ripe for
judicial teviev under Abbott. Under the relevant provisions
of the FTCA, the respondent could present evidence at a
v;tearinq before an Administrative Law Judge, vhose decision
:\muld be appealable to the‘ full PIC. If the PIC entered = e
<«h cease and desist order, the cespondent would not be bound
cby the decision until judicial review was complete or the
Coupportunity for review had lapsed. The reason to believe
C¥inding was therefore ®a ;érequisite to a definitive agency
Q'1'.msil:l¢m...tmt itself...a determination only that adjudicatory
cproceédings will commence.® The Court found that the “reason
;to believe" complaint did not have the legal force or effect
upon the defendant's daily business that the court had found
_ in Abbott, where the defendants would either “risk serious ‘
criminal and civil penalties® for non-compliance, or have &
to change all theiz labels, advertisements, and printed
materials to comply with the challenged requlations. The
only burden on the defendant in Soccal was the burden of

responding to the charges; on the other hand judicial review




-':iéfiuéh 8 premature stage uouidfhave interfered with Eﬁq‘

proper functioning of the agency and burdened the eouéﬁc;  .
49 U.8.L.M, at 4056,

The circumstances here presented differ from ehonc5
in Socal in three important respects. Pirst, while Socal
conceded that the pendency of the complaint had no practical
effect on its conduct of its affairs, 49 U.S.L.W. at 4086,
RDA contends that its present editorial policy is intimidated
by concern lest it subject itself to further investigation.
Second, the express statutory exeaption in favor of dissemination
of information or opinion by the press seems intended to
bar the PEC from even irivestiqat!ng 1nciden€s that ate esﬂ
exercises of the press' prerogatives. Third, this dispute
involves First Amendment considerations based on 2 recognition

that .freedon of the press {s substantially eroded by'lnvestigation
of the press, even if legal action is not taken following

the lnvestigation. Those concerns are pacticularly acute

040294985

where a governmental entity is investigating the press in

connection with the dissemination of political matter. These

factors support the interpretation of the statutory exemption

as barring even investigation of pzessihctiviticc wvhich fall

within the exemption.
Both the constitution and the statutory exemption
for press activities suggest that the Socal ruling deferring

judicial scrutinf until a later stage in the administrative

=




810402949865

"-vaoiiiiiiij nrbcein 1i’npt propetly applicable to the

stances. This is easily demonstrated in the context of &
|ore extreme sxamples

If & nevapaper relying on & SECKet S0UICe were: -
publishing a series of articles containing derogatory information
about the incumbent President during his campaign for re-
election, and the PEC undertook to investigate the newspaper
asking among other gdostions the source of the information
publighed, could it seriously be contended that an application
by the newspaper for judicial intecvention would be premature
because of the preliminary stage of the FEC's proceeedings?
In my view the statute, {n creating an exeaption for the
press in its news and opinion dinscuibction function, commands
the FEC not even to investigate such circumstances and authorizes
court intervention if the FEC oversteps the limitation.

This observation does not, however, dispose.of
the issue. The press_g;e;ption has cetta;n limitations.

* -

Pirst, in exeaptingi§ile "distribut{ion]® of news or commentary

*through the facilities of any broadcasting station, newspaper,
magazine or other periodical publication ...", the statute
would seem to exempt only those kihds of distribution that

fall broadly within the press entity's legitimate press
tuﬁction. It would not seem to exexpt any dissemination

or distribution using the press entity's personnel or equipaent,
no matter hov unrelated to its press function. If, for example,
on Blection Day a partisan newspaper hired an army of incognito

propaganda distributors to stand on street corners denouncing




sllegedly {llegal acts of s candidate and sent sound ‘truck
through the streets blaring the same denunciations, al
-in a manner unrelated to the sale of itl-anil!!ﬁﬂtly {maT:

activity would not come within the press exemption - tidj’ :
though it might comply with a technical reading of the statutory

exemption, being a "news story ... distributed through the
facilities of ... [a) newspaper.®

The second limitation on the press exemption is
that press "facilities owned or controlled by any political

party, political committee or candidate™ are outside the

exemption.

There should be no question that the FEC is autho-

“rized by the statute to pursue its investigation at least
for the limited purpose of determining whether the press
exemption is applicable. Accordingly it would be appropriate
for the FEC to investigate whether -a press entity éharqed
wvith a violation is owned or controRE™Br"a party Br cafdidate

%

and whether the distribution conplainéd of was of the type

81040294987

exempted by the statute. Without conducting such a limjited
investigation the FEC would be unable to determine whether
the acts complained. of fell within the statute's press exemption.

In my view, the statute calls for a two step process

when a substantial complaint is received alléqing a violation
of the statute by a press entity. In the first stage, until
and unless the press exemption were found inapplicable,

the PEC is barred from investigating the substance of the

-9-



colplaint. No inquiry may be addressed to mtcoc_?:" :

resesarch, sotivation, connection with the campaign, c , it

Indeed all such investigation is permanently barred U"*

statute unless it is shown that the press excl'm!oauiiui-igja 5

applicable, The only investigation permitted in the ficst

stage i{s into the two questions on which the exemption tutnl¥

- whether the press entity is owned by the political party

or candidate and vheihet the press Qntity vas acting as

a press entity in making the distribution complained oé.

1f the Commission nakes a finding of probable cause that

the press exemption did ngot apply to the circumstances,

see § 437g(a) (3),then and only then would investigation

be permitted. fato whether a substantive violation had occurred.
No ;xplicit reference is to be found in the statute

to this two-step process. ft seems to me, however, to be

the necessary accommodation detween, on the one hand, the

Coamission's duty to investigate possible violati

on the other, the statutory exemption for the ptemod

with a Pirst Auendmnt distaste for government investigations

«x
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of press functions.

The issue of ownership or control by a party or
candidate does not appear to be of concern in this case.
None of the questions put to RDA by the FEC is addressed
to this issue,

The PEC does appear to have been concerned with

the question whether the other limitation is applicable,
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" As noted sbove, only the dissemination to other medis

the video tapes was within the PBC's reason to bOli.!.véf

suggesting a recognition by the PEC that the research and

the publication of the article were on their face exempt
functions. It seems appropriate within the framework of _
the statutory exemption for the PEC to investigate the limited
question whether in disseminating the tape, RDA was acting

. in the context of the distribution of a news story through

its facilities or vhether it was acting in a manner unrelated
to its publishing function.

To the extent that the investigation is directed
to that question, I conclude there would be no basis for
the injunction sought by RDA. rhp preas exemption would
not protect RDA if its disseninaticn of the tape had nothing
to do with its press function as a magazine publishet.

. On the other hand, if RDA was acting in its magazine

publishing function, - if, for a:anble. the dissemination
of the tape to television stations was'to publicize the
issue of the magazine containing the Chappaquiddick article,
then it would seem that the exemption is applicable and
that the FEC would have no occasion to investigate whether
the dissemination or the publication constituted an attempt
to influence an election.

I conclude that so long as the PEC is investigating

the limited quest{oi whether RDA was acting in its magazine

11




fnuiliaa-r capacity in dlsttihntinﬂ the tape, so l.“
whether the p«n uo-ption is appucubh. and so lolu
the investigation does not address itself to lssiut'bltonﬁ« ‘ A
this. propsr subjcct. there is no basis to grant the 1nmﬁzr o L

souglit- by JDX.. .
Of the questions put by the FEC to RDA in its letter

| about half appear directed toward the appropriate question

(Nos. 3, 5, 6, 7, 11, 13, 14 and 15). Curiously, none of

these quesniﬁns directly addresses what seems to be the

crucial issue: Was the distribution of the tape publicity

for the Chappaquiddick issun?.' I1f the answer to that question

was convincingly in the affirmative, there would be no further

basis for investigation,

The other questions, as noted abovc. go beyond what

| I congider to be the permitted scope of the rDC's investigation
at this stage. They inquire into the source of the tape,

whether it summarized a study, whether RDA received payment,

yhat uses were made by others of the tape, whethei the tapé

was intended to publicize thi tesults.of a study of the

Chappaquiddick incident, and what was the content of the

81 0D49294979 0

tape. Such questions may become appropriate if RDA was not

acting in its press capacity in distributing the tape. Pending

Question 3 comes close in asking whether the
tape "advertised® the February issue. It appears from the
information submitted that the tape was part of the content

of the acticle. It did not advertise the article. The question
should be whether the distribution of the tape was publicity
for the article.

12



o
o
N
o
N
(=)
<T
(=)
(-]

such a determination, in my view they may not be asked.
Nonetheless it seems unnecessary at thiiipdinf;ﬁb;

geant an injunction mersly because the letter of inquitry

was slightly overbroad. RDA is under no legal eolpulllpn

to answer the letter. The FEC appears by its actions to

recognize the limited proper subject for its opening inguiry

- the availability of the exqpption. If the FEC should pursue

an dttenpt to investigate beybnd the permitted scope as

outlined in this opinion, RDA may reapply for an injunction.
The motion is denied.

SO ORDERED:
Dated: New York,.
March .

4

Pilerre N, Leval
U.8.D.J.




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

David W. Cohen

warshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

MUR 1271
Dear Mr. Cohen:

This is to confirm your telephone conversation of
March 23, 1981, with Lee Andersen of our office. As you know,
the Federal Election Commission extended the due date for a
response to our request for ahswers to questions and production
of documents in MUR 1271 pending the motion of your client,
Reader's Digest Association, Inc., for a preliminary injunction.
Reader's Digest Association, Inc. v. Federal Election Com-
mission, 80 CIV 596 (PNL) (S.D.N.Y., Mar. 19, 1981) (order
denying preliminary injunction). Since Judge Leval denied
this motion on March 19, 1981, we are setting a new due date
for your response.

Please respond to the Commission's letter of December 16,
1980, within ten (10) days of your receipt of this letter. 1If
you have any questions, please contact R. Lee Andersen, the
attorney assigned to this matter at (202)523-5071.

Sincerely,

Charles N. Steele
General Counsel

Al R
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 : :

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

David W. Cohen

Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

MUR 1271
Dear Mr. Cohen:

This is to confirm your telephone conversation of
March 23, 1981, with Lee Andersen of our office. As you know,
the Federal Election Commission extended the due date for a
response to our request for answers to questions and production
of documents in MUR 1271 pending the motion of your client,
Reader's Digest Association, Inc., for a preliminary injunction.
Reader's Digest Association, Inc. v. Federal Election Com-
mission, 80 CIV 596 (PNL) (S.D.N.Y., Mar. 19, 198l1) (order
denying preliminary injunction). Since Judge Leval denied
this motion on March 19, 1981, we are setting a new due date
for your response.

Please respond to the Commission's letter of December 16,
1980, within ten (10) days of your receipt of this letter. If
you have any questions, please contact R. Lee Andersen, the
attorney assigned to this matter at (202)523-5071.

Charles N.
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 '

-
Y o

January 15, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Madelyn Littman
Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

MUR 1271

Dear Ms. Littman:

This is to inform you that the Federal Election Com-
mission ("Commission®™) has granted your request of
December 29, 1980, for an extension to respond to the
Commission's Request to Answer Questions and Produce
Documents received by you on December 23, 1980. We expect
to receive your response on or before January 30, 1981, as
per your request.

294995

If you have any questions, please contact Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

n 40

arles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION:
WASHINGTON, D.C. 20463 Lo

CERTIFIED MATL
RETURN RECEIPT REQUESTED

Madelyn Littman

Warshavsky, Hoffman & Cohen (
30 Rockefeller Plaza 4 ?
New York, New York 10112

Re MUR 1271

Dear Ms. Littman:

This is to inform you that the Federal Election Com-
mission ("Commission") has granted your request of
December 29, 1980, for an extension to respond to the
Commission's Request to Answer Questions and Produce
Documents received by you on December 23, 1980. We expect
to receive your response on or before January 30, 1981, as
per your request.

If you have any questions, please contact Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sincerely,

Charles N. Steele
General Counsel




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 1271
Reader's Digest Association, Inc.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on January 13,
1981, the Commission decided by a vote of 6-0 to grant the
respondent, Reader's Digest Association, Inc., an extension
to January 30, 1981, to respond to the Commission's
December 18, 1980, Request to Answer Questions and Produce
Documents.

Commissioners Aikens, Harris, McGarry, Reiche, Thomson,

~
o
o
T
c

and Tiernan voted affirmatively in this matter.

0

Attest:

mj,za/wz/ Z‘Z’/W

Marjorie W. Emmons
Secretary to the Commission

;']'

D)

8

Received in Office of the Commission Secretary: 1-9-81, 10:43
Circulated on 48 hour vote basis: 1-9-81, 2:00




January 9, 1981

MENORANDUM TO: Marjorie W. Emmons
FROM: Elissa T. Garr
SUBJECT: MUR 1271

Please have the attached Memo distributed to the
Commission on a 48 hour tally basis. hhank you.
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\ . FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

9, 1981

MEMORANDUM TO: The Commission

FROM: Charles N. Steel
General Counse

SUBJECT: MUR 1271

On December 29, 1980, counsel for Reader's Digest As-
sociation, Inc. telephoned the Office of General Counsel
to request an extension of time to answer the questions
posed to the respondent in this matter. These questions
concern the dissemination of certain video tapes relating
to Senator Kennedy's automobile accident at Chappaquiddick.
Counsel stated that due to the need to coordinate with other
people an extension until the end of January would be neces-
sary to respond to the Commission's questions. (The Com-
mission received the attached letter from counsel for respon-
dent requesting the extension in writing on December 30, 1980).

Given the potential complexity of the factual and legal
issues involved here, as well as the expressed desire of the
Commission to seek respondent's cooperation in the investiga-
tion of this matter, the Office of General Counsel recommends
that the Commission grant the extension as requested by counsel
for respondent.

Recommendation

The Office of General Counsel recommends that the Com-
mission grant respondent, Reader's Digest Association, Inc.,
an extension to January 30, 1981, to respond to the Commission's
December 18, 1980, Request to Answer Questions and Produce
Documents.

Attachments

Letter from counsel for Reader's.Digest Association, Inc.
Letter to counsel for Reader's Digest Association, Inc.




NEW YORK,N.Y. tON12 - .

SterHEN D. HOFFMAN :
SUZANNE M, WARSHAVEKY TELEPHONE (212) 247-0350 .
DAviO W. COHEN )

December 29, 1980

EXPRESS MAIL

Kenneth Gross, Esq.

Office of the General Counsel
Federal Election Commission
1325 K Street

Washington, D.C. 20463

Re: Willis v. The Reader's Digest
Association, Inc.--MUR 1271

Dear Mr. Gross:
)
We are attorneys for The Reader's Digest Association,
Inc. ("RDA") and respectfully reguest an extension until January
30, 1981 of RDA's time to respond to the Request to Answer
Questions and Produce Documents (the "Request") received from the
Federal Election Commission on December 23, 1980.

o
o
o
g
o

2

10

The Request is extensive and raises important issues
under the Federal Election Campaign Act and the First Amendment to
the United States Constitution. In addition, employees of RDA who
are critical to framing any kind of response to the Request are
out of town and cannot be reached until after January 2, 1981.

0

Thank you for your cooperation in this matter.
Very truly yours,

ada) "y f,(ffxmul)

Madelyn C. Littman
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463

RETURN RECEIPT REQUESTED

Madelyn Littman

Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

MUR 1271

Dear Ms. Littman:

This is to inform you that the Federal Election Com-
mission ("Commission®") has granted your request of
pecember 29, 1980, for an extension to respond to the
Commission's Request to Answer Questions and Produce
Documents received by you on December 23, 1980. We expect
to receive your response on or before January 30, 1981, as
per your request.

If you have any questions, please contact Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sincerely,

Charles N. Steele
General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

December 30, 1980

The File
Ken Gros

MUR 1271

On December 29, 1980, Madeline Littman, attorney for
Readers' Digest, called with regard to the above-referenced
matter. She indicated that she would need an e sion of
time to answer the interrogatories posed alongﬁiﬁegason to
believe finding. She suggested that she would need until
the end of January because it required coordination with
other people to fully answer all the questions. I told her
that under the circumstances that we would recommend the

extension but that I could not guarantee that the Commission
would grant it, because they are generally strict on matters
such as that.

In this case, it would be in our interest to recommend
the granting of the extension. Ms. Littman's telephone number
is: 212 247-0350.

Gary Johansen
Lee Andersen




NEW YORK, N. Y. 10112

SvEPHEN D. HOFrrMaN
SUZANNE M. WARBHAVSKY
Davio W. CONEN

December 29, 1980

EXPRESS MAIL

Kenneth Gross, Esq.

Office of the General Counsel
Federal Election Commission
1325 K Street

Washington, D.C. 20463

Re: Willis v. The Reader's Digest
Association, Inc.--MUR 1271

003
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Dear Mr. Gross:

9

We are attorneys for The Reader's Digest Association,
Inc. ("RDA") and respectfully request an extension until January
30, 1981 of RDA's time to respond to the Request to Answer
Questions and Produce Documents (the "Request") received from the
Federal Election Commission on December 23, 1980.

L3 ]
<o

The Request is extensive and raises important issues
under the Federal Election Campaign Act and the First Amendment to
the United States Constitution. In addition, employees of RDA who
are critical to framing any kind of response to the Request are
out of town and cannot be reached until after January 2, 1981.

g1 nA4n

Thank you for your cooperation in this matter.

Very truly yours,

‘ (ldﬁ%l WJ\)
Madelyn C. Littman

MCL:dw
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\mmmam, HoFFrMaNn & COHEN
. 30 ROCKEFELLER PLAZA
NEW YORK,N.Y. 10112

EXPRESS MATL

Kenneth Gross, Esq.

Office of the General Counsel
Federal Election Commission
1325 K Street

Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

December 18, 1980

CERTIFIED MAIL ¥
RETURN RECEIPT REQUESTED

pavid W. Cohen

WARSHAVSKY, HOFFMAN & COHEN
30 Rockefeller Plaza

New York, New York 10112

MUR 1271

Dear Mr. Cohen:

The Federal Election Commission notified your client,
Reader's Digest Association, Inc., on August 8, 1980, of a
complaint which alleges that your client may have violated
certain sections of the Federal Election Campaign Act of
1971, as amended (the "Act"). A copy of the complaint was
forwarded to Reader's Digest Association, Inc. at that time.

Upon further review of the allegations contained in the
complaint and information supplied by you, the Commission, on
November 6, 1980, determined that there is reason to believe
that your client violated 2 U.S.C. § 441b. Specifically, it
appears that Reader's Digest Association, Inc., violated
2 U.S.C. § 441b by making expenditures to disseminate to other
media outlets video tapes of a computer reenactment of Senator
Kennedy's accident at Chappaquiddick Island ‘in 1969.

Your response to the Commission's initial notification
of this complaint did not provide complete information regarding
the matter in question. Therefore, the Commission requests that
you answer the attached questions and produce the indicated
documents. Please submit answers to the attached questions and
respond to the request for documents and materials within 10
days of receipt of this letter. You may also submit any other
factual or legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath.




pavid W. Cohen
Page  Two

In absence of any additional information which demonstrates
that no further action should be taken against your client, the
Commission may find probable cause to believe that a violation
has occurred, and proceed with formal conciliation. Of course,
this does not preclude the settlement of this matter through
informal conciliation prior to a finding of probable cause to
believe if you so desire.

— This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify

the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sing ly,
Join" Warfen McGarry

Acting Chairman for the
Federal Election Commission

81040295007




FEDERAL ELECTION CGMMlssmN‘ S
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

} W

David W. Cohen
WARSHAVSKY, HOFFMAN & COHEN
30 Rockefeller Plaza

New York, New York 10112

MUR 1271
Dear Mr. Cohen:

The Federal Election Commission notified your client,
Reader's Digest Association, Inc., on August 8, 1980, of a =
complaint which alleges that your client may have violated
certain sections of the Federal Election Campaign Act of
1971, as amended (the "Act"™). A copy of the complaint was
forwarded to Reader's Digest Association, Inc. at that time.

Upon further review of the allegations contained in the
complaint and information supplied by you, the Commission, on
November 6, 1980, determined that there is reason to believe
that your client violated 2 U.S.C. § 441b. Specifically, it
appears that Reader's Digest Association, Inc., violated
2 U.S.C. § 441b by making expenditures to disseminate to other
media outlets video tapes of a computer reenactment of Senator
Kennedy's accident at Chappaquiddick Island in 1969.

81040295008

Your response to the Commission's initial notification
of this complaint did not provide complete information regarding
the matter in question. Therefore, the Commission requests that
you answer the attached questions and produce the indicated
documents. Please submit answers to the attached questions and
respond to the request for documents and materials within 10
days of receipt of this letter. You may also submit any other
factual or legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath.




pavid W. Cohen
Page Two

In absence of any additional information which demonstrates
that no further action should be taken against your client, the
Commission may find probable cause to believe that a violation
has occurred, and proceed with formal conciliation. Of course,
this does not preclude the settlement of this matter through

informal conciliation prior to a finding of probable cause to
believe if--you so desire.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify

the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sincerely,
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' BEFORE THE FEDERAL ELECTION COMMISSION

REQUEST TO ANSWER QUESTIONS AND PRODUCE DOCUMENTS

David W. Cohen

Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

RE: MUR 1271

" The Federal Election Commission, (hereinafter the
"Commission"), requests that the Reader's Digest Association
(hereinafter "Reader's Digest") answer questions and produce
for inspection and copying the documents and materials listed
below that are in the possession or control of Reader's Digest
or its officers, agents, staff members or employees.

1. Please state whether Brian McHenry, Project Assistant for

Research Engineers, Inc., provided Reader's Digest with

a video tape animation of a computer printout (hereinafter

the "video tape") a study of the speed at which Senator

Kennedy's automobile was driven in the accident at
Chappaquiddick Island in 1969.

Please describe the content of the video tape.

Please state whether the video tape advertised the Reader's
Digest, February 1980 article, "Chappaquiddick".




David W. Cohen ;
Request for Answers to Questions and Production of Documen
Page Two o

Please state whether the video tape summarized the results
of the study conducted by Research Engineers of the speed
at which Senator Kennedy's automobile was driven in the
accident at Chappaquiddick Island in 1969.

Please state whether the video tape was distributed to any
person or entity outside of Reader's Digest. If the answer
to this question is yes, please state to whom distribution
was made. :

If the answer to question No. 5 is yes, please state

what arrangements Reader's Digest made with those persons
or entities receiving the video tape regarding its
dissemination to the general public.

Please state whether Reader's Digest agreed to pay any person
or entity for broadcasting the video tape.

Please state whether any person or entity agreed to pay
Reader's Digest for broadcasting the video tape.

Please state whether Reader's Digest is aware of any use made
of the video tape by any persons or entities other than
Reader's Digest?




‘David W. Cohen
Request for Answers to Questions and Production of Documents
Page Three

10. If the answer to question No. 9 is yes, please state who
used the video tape other than Reader's Digest.

Please state whether any video tape, other than the video
tape which is the subject of MUR 1271, has ever been used
~by Reader's Digest to promote, advertise or summarize
articles contained in the Reader's Digest magazine. 1If
the answer to this question is yes, please give examples,
stating the subject matter, date and method of dissemination
for such video tapes.

12. Please state whether the video tape was paid for and dis-
seminated by Reader's Digest in order to publicize the
results of the study undertaken by Research Engineers, Inc.
of the speed at which the automobile of Senator Kennedy
was driven during the accident at Chappaquaddick Island
in 1969.

N 4029501 2

13. Please state whether Mr. Pinchman of the Public Relations
Department of Reader's Digest was the person in charge of
uses made of the video tape for Reader's Digest. If the
answer to this question is no, please state the name and
position of the person who was in charge of such uses of

the video tape for Reader's Digest.

Does Reader's Digest have possession of the original or any
copy of the video tape at the present time? If the answer
to this question is yes, please submit a copy of this video
tape to the Federal Election Commission.




eat ‘for" &ntwﬁrs to Questiona and Producticn o£ Docu
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Does Reader's Digest have possession of any recording of
any media broadcast upon which the video tapes were used?
If the answer to this question is yes, please submit a
copy of this video tape to the Federal Election Commission.

Please submit to the Commission responses to these questions,

along with copies of the documents and materials requested and

any other information which Reader's Digest may wish to provide,

within ten (10) days of your receipt of this letter.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

b
CHARLES STEELE 4(\0
MARJORIE W. EMMONS/MARGARET CHANEY /7?71
DECEMBER 18, 1980
MUR 1271 - Memorandum to the Commission

dated 12-16-80; Received in OCS 12-16-80,
2:18

The above-named document was circulated to the Commission
on a 24 hour no-objection basis at 11:00, December 17, 1980.

At the time of the deadline, Commissioners Harris,
Reiche, and Tiernan had returned their papers without
objection. Commissioner Aikens submitted an objection but
requests that it be for the record only and the item not be

placed on the agenda.




December 16, 1980

MEMORANDUM TO: Marjorie W. Emmons
FROM: Elissa T. Garr
SUBJECT: MUR 1271

Pdease have the attached Memo distributed to the
Commission on a 24 hourmmo-objection basis. Thunk you.
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FEDERAL ELECTION COMMISSION  gopor (.
WASHINGTON, D.C. 20463 800&' Cl§ pe: ,' ‘

December 16, 1980

MEMORANDUM The Commission

FROM: Charles N. Ste%
General Counse

SUBJECT: Request for Approval of
Questions in MUR 1271

On November 11, 1980, the Commission found reason to believe
that the Reader's Digest Association, Inc. committed a violation
of 2 U.S.C. § 441b by making expenditures to disseminate to other
media the video tapes of a computer reenactment of Senator
Kennedy's automobile acccident at Chappaquiddick Island. The
Commission authorized the Office of General Counsel to conduct an
investigation into the facts of this matter.

In order to investigate this matter, we recommend that the
Commission approve the attached questions and request for pro-
duction of documents and materials.

Recommendation:

Approve and send the attached questions and request to
produce documents and materials and cover letter.

Attachments

1. Request to Answér Questions and Produce Documents
and Materials
2. Cover Letter




' BEFORE THE PEDERAL ELECTION COMMISS

REQUEST TO ANSWER QUESTIONS AND  PRODUCE DOCOMENTS

David W. Cohen

Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

MUR 1271

The Federal Election Commission, (hereinafter the
"Commission"), requests that the Reader's Digest Association
(hereinafter "Reader's Digest") answer questions and produce
for inspéction and copying the documents and materials listed
below that are in the possession or control of Reader's Digest
or its officers, agents, staff members or employees.

l. Please state whether Brian McHenry, Project Assistant for
Research Engineers, Inc., provided Reader's Digest with
a video tape animation of a computer printout (hereinafter
the "video tape®™) a study of the speed at which Senator

Kennedy's automobile was driven in the accident at
Chappaquiddick Island in 1969.
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Please describe the content of the video tape.

Please state whether the video tape advertised the Reader's
Digest, February 1980 article, "Chappaquiddick".




" pavid W. Cohen
Request for Answers to Questions and Production of Docu
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Please state whether the video tape summarized the re!ultl
of the study conducted by Research Engineers of the spe.d
at which Senator Kennedy's automobile was driven in the
accident at Chappaquiddick Island in 1969.

——

Please state whether the video tape was distributed to any
person or entity outside of Reader's Digest. If the answer

to this question is yes, please state to whom distribution
was made.

If the answer to question No. 5 is yes, please state
what arrangements Reader's Digest made with those persons
or entities receiving the video tape regarding its
dissemination to the general public.

Please state whether Reader's Digest agreed to pay any person
or entity for broadcasting the video tape.
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Please state whether any person or entity agreed to pay
Reader's Digest for broadcasting the video tape.

Please state whether Reader's Digest is aware of any use made

of the video tape by any persons or entities other than
Reader's Digest?




' David W. Cohen
Request for Answers to Questions and Production of Docﬁln
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10. If the answer to question No. 9 is yes, please state who
used the video tape other than Reader's Digest.

-

11. Please._.state whether any video tape, other than the video
tape which is the subject of MUR 1271, has ever been used
by Reader's Digest to promote, advertise or summarize
articles contained in the Reader's Digest magazine. If
the answer to this question is yes, please give examples,
stating the subject matter, date and method of dissemination
for such video tapes.

12. Please state whether the video tape was paid for and dis-
seminated by Reader's Digest in order to publicize the
results of the study undertaken by Research Engineers, Inc.
of the speed at which the automobile of Senator Kennedy
was driven during the accident at Chappaquaddick Island
in 1969.

13. Please state whether Mr. Pinchman of the Public Relations
Department of Reader's Digest was the person in charge of
uses made of the video tape for Reader's Digest. If the
answer to this question is no, please state the name and
position of the person who was in charge of such uses of

the video tape for Reader's Digest.

81040295019

Does Reader's Digest have possession of the original or any
copy of the video tape at the present time? If the answer
to this question is yes, please submit a copy of this video
tape to the Federal Election Commission.




t for lnlvurs o euelttona and Production ot

Does Reader's Digest have possession of any recording of
any media broadcast upon which the video tapes were used?
If the answer to this question is yes, please submit a
copy of this video tape to the Federal Election Commission.

Please™submit to the Commission responses to these questions,
along with copies of the documents and materials requested and
any other information which Reader's Digest may wish to provide,

within ten (10) days of ydur receipt of this letter.




CERTIFIED MAIL
RETURN RECEIPT REQUESTED

———

David W. Cohen
WARSHAVSKY, HOFFMAN & COHEN
30 Rockefeller Plaza

New York, New York 10112

Re: MUR 1271

Dear Mr. Cohen:

The Federal Election Commission notified your client,
Reader's Digest Association, Inc., on August 8, 1980, of a o
complaint which alleges that your client may have violated
certain sections of the Federal Election Campaign Act of
1971, as amended (the "Act"). A copy of the complaint was
forwarded to Reader's Digest Association, Inc. at that time.

L
r}
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Upon further review of the allegations contained in the
complaint and information supplied by you, the Commission, on
November 6, 1980, determined that there is reason to believe
that your client violated 2 U.S.C. § 441b. Specifically, it
appears that Reader's Digest Association, Inc., violated
2 U.S.C. § 441b by making expenditures to disseminate to other
media outlets video tapes of a computer reenactment of Senator
Kennedy's accident at Chappaquiddick Island in 1969.

81 0419

Your response to the Commission's initial notification
of this complaint did not provide complete information regarding
the matter in question. Therefore, the Commission requests that
you answer the attached questions and produce the indicated
documents. Please submit answers to the attached questions and
respond to the request for documents and materials within 10
days of receipt of this letter. You may also submit any other
factual or legal materials which you believe are relevant to the
Commission's analysis of this matter. Where appropriate,
statements should be submitted under oath.




David W. Cohen
Page Two

In absence of any additional information which demonstrates
that no further action should be taken against your client, the
Commission may find probable cause to believe that a violation
has occurred, and proceed with formal conciliation. Of course,
this does not preclude the settlement of this matter through
informal conciliation prior to a finding of probable cause to
believe if-you so desire.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify

the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sincerely,
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CHARLES STEELE

MARJORIE W. EMMONS/MARGARET CHANEY /77*¢<”
OFFICE OF THE SECRETARY TO THE COMMISSION

DECEMBER 5, 1980

ADDITIONAL OBJECTION - MUR 1271 - Memorandum to
Commission dated 12-4-80

You were notified previously of an objection by

Commissioner Aikens.
Commissioner Friedersdorf submitted an objection at

3:41, December 5, 1980.

This matter will be discussed in executive session

on Tuesday, December 9, 1980.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MARJORIE W. EMMONS/MARGARET CHANEY
OFFICE OF THE SECRETARY TO THE COMMISSION

8, 1980

ADDITIONAL OBJECTION TO MIR 1271

You were notified previously of an objection by
Cammissioners Aikens and Friedersdorf to the above-named OGC report.

Commissioner Reiche submitted an additional objection at
12:25 p.m. on December 8, 1980.

This matter will be discussed in executive session
on December 9, 1980.

A ocopy of Commissioner Reiche's vote sheet containing comment
is attached.
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FEDERAL ELECTION COMMISSION. 5

1325 N STREET N.W.
WASHINGTON,D.C. 20463 »

DATE AND TIME TRANSMITTED: THURSDAY, 12-4-80
4:00

COMMISSIONER AIKENS, FRIEDERSDORF, HARRIS, MCGARRY, REICHE, TIERGN

RETURN TO OFFICE OF COMMISSION SECRETARY BY: MONDAY, DECEMBER 8, 1980

3T00

AUTHORIZATION SHEET ATTACHED

MUR NO. 1271 - Memorandum to the Commission dated 12-4-80

)Iapprovethefecamendationandissuanceofsubpoem/oxder.
) I object to the recommendation and issuance of subpoena/order.

THE OFFICE OF GENEPAL COUNSEL WILL TAKE NO ACTION IN THIS MATTI®
UNTIL THE APPROVAL OF FOUR COMMISSIONERS IS RECEIVED. PLEASE
RETURN ALL PAPERS NC LATER THAM THE DATE AND TIME SHOWN ABOVE TO
THE OFFICE OF COMMISSION SECRETARY. ONE OBJECTION PLACES THE ITEM
ON THE EXECUTIVE SESSION AGENDA.




FEDERAL ELECTION COMMISSION -

1325 K STREET N.W.
WASHINGTON,D.C. 20463

ORANDUM TO: CHARLES STEELE

FROM: MARJORIE W. EMMONS/MARGARET CHANE!/?’Lc)

DECEMBER 5, 1980

SUBJECT: OBJECTION - MUR 1271 - Memorandum to the
Commission dated 12-4-80; Received in
OCsS 12-4-80, 12:51
The above-named document was circulated on a 48

DATE:

hour vote basis at 4:00, December 4, 1980.

Commissioner Aikens submitted hef objection at 11:00,

Deceniber 5, 1980.
This matter will be placed on the Executive Session

Agenda for Tuesday, December 9, 1980.




December 4, 1980

MEMORANDUN TO: Marjorie W. Emmons
PROM: Elissa T. Garr
SUBJECT: MUR 1271

Please have the attached Memo distributed to the

Commission on a 48 hour tally basis. Thank you.
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FEDERAL ELECTION COMMISSION
WASHINGYON, D.C. 20463

December 4, 1980

The Commission

MEMORANDUM TO:

FROM: Charles N. Steié§224/ﬁ
General Counse
SUBJECT: Request for Authorization to Issue
Discovery Orders in MUR 1271

o«

- On November 11, 1980, the Commission found reason to believe

s that the Reader's Digest Association, Inc. committed a violation

o of 2 U.S.C. § 441b by making expenditures to disseminate to other
media the video tapes of a computer reenactment of Senator

e Kennedy's automobile acccident at Chappaquiddick Island. The

o Ccommission authorized the Office of General Counsel to conduct an

investigation into the facts of this matter.

B ]

In order to investigate this matter in the most expeditious
manner, we recommend that the Commission authorize the issuance
of orders to answer interrogatories and produce documents and
materials.

N 40

Recommendation:

Authorize the attached orders to answer interrogatories and
produce documents and materials and cover letter.

Attachments

l. Order to Answer Interrogatories and Produce Documents
and Materials

2. Authorization Form

3. Cover Letter
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 BEFORE THE FEDERAL ELECTION COMMISSION

ORDER TO ANSWER INTERROGATORIES AND PRODUCE DOCUHENTg

David W. Cohen

Warshavsky, Hoffman & Cohen
30 Rockefeller Plaza

New York, New York 10112

RE: MUR 1271

At the instance of the Federal Election Commission, (here-
inafter the "Commission"), pursuant to 2 U.S.C. § 437d(a), the
Reader's Digest Association (hereinafter "Reader's Digest") is
hereby ordered to answer interrogatories and produce for inspection
and copying the documents and materials listed below that are in
the possession or control of Reader's Digest or its officers,
agents, staff members or employees.

l. Please state whether Brian McHenry, Project Assistant for
Research Engineers, Inc., provided Reader's Digest with
a video tape animation of a computeéer printout (hereinafter
the "video tape") a study of the speed at which Senator

Kennedy's automobile was driven in the accident at
Chappaquiddick Island in 1969.

Please describe the content of the video tape.

Please state whether the video tape advertised the Reader's
Digest, February 1980 article, "Chappaquiddick".
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David W. Cohen
Interrogatories and,Request for >roduction of Documents
Page Two : .

4., Please state whether the video tape summarized the results
of the study conducted by Research Engineers of the speed
at which Senator Kennedy's automobile was driven in the
accident at Chappaquiddick Island in 1969.

Please state whether the video tape was distributed to any
person or entity outside of Reader's Digest. If the answer
to this question is yes, please state to whom distribution
was made.

If the answer to gquestion No. 6 is yes, please state

what arrangements Reader's Digest made with those persons
or entities receiving the video tape regarding its
dissemination to the general public.

Please state whether Reader's Digest agreed to pay any person
or entity for broadcasting the video tape.

Please state whether any person or entity agreed'to pay
Reader's Digest for broadcasting the video tape.

Please state whether Reader's Digest is aware of any use made
of the video tape by any persons or entities other than
Reader's Digest?

P el




David W. Cohen ' el
Interrogatories and Request for ’>roduction of Documents
Page Three .

10. If the answer to question No. 10 is yes, please state who
used the video tape other than Reader's Digest.

Please state whether any video tape, other than the video
tape which is the subject of MUR 1271, has ever been used

by Reader's Digest to promote, advertise or summarize
articles contained in the Reader's Digest magazine. 1If

the answer to this question is yes, please give examples,
stating the subject matter, date and method of dissemination
for such video tapes.

Please state whether the video tape was paid for and dis-
seminated by Reader's Digest in order to publicize the
results of the study undertaken by Research Engineers, Inc.
of the speed at which the automobile of Senator Kennedy
was driven during the accident at Chappaquaddick Island

in 1969.

Please state whether Mr. Pinchman of the Public Relations
Department of Reader's Digest was the person in charge of
uses made of the video tepe for Reader's Digest. If the

answer to this question is no, please state the name and

position of the person who was in charge of such uses of

the video tape for Reader's Digest.
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Does Reader's Digest have possession of the original or any
copy of the video tape at the present time? 1If the answer
to this question is yés, please submit a copy of this video
tape to the Federal Election Commission,

’.’-,’
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David W. cOhen ' ;
"Interrogatories and-Request for »roduction of Documeqte
Page Four

Does Reader's Digest have possession of any recording of
any media broadcast upon which the video tapes were used?
If the answer to this question is yes, please submit a
copy of this video tape to the Federal Election Commission.

Please submit to the Commission responses to these inter-
rogatories, along with copies of the documents and materials
requested and any other information which Reader's Digest may
wish to provide, within ten (10) days of your receipt of this
letter.

WHEREFORE, the Chairman of the Federal Election Commissioh
has hereunto set his hand at Washington, D.C., this day

of November, 1980.
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Max L. Friedersdorf, Chairman
Federal Election Commission

ATTEST:

Mafja;ie W. Emmons
Secretary to the Commission




AUTHORIZATION TO ISSUE ORDERS TO ANSWER INTERROGATORIES
AND PRODUCE DOCUMENTS AND MATERIALS

The Commission hereby authorizes the issuance of orders to
answer interrogatories and produce dqQcuments and materials to
the Reader's Digest Association, Inc., in connection with
MUR 1271(80).

Max L. Friedersdorf ' Joan D. Aikens
Chairman Commissioner
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John W. McGarry = Frank P. Reiche
Vice Chairman Commissioner

Thomas E. Harris i Robert O. Tiernan
Commissioner Commissioner

——
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 : &

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

David W. Cohen

WARSHAVSKY, HOFFMAN & COHEN
30 Rockefeller Plaza

New York, New York 10112

MUR 1271

Dear Mr. Cohen:

The Federal Election Commission notified your client,
Reader's Digest Association, Inc., on August 8, 1980, of a
complaint which alleges that your client may have violated
certain sections of the Federal Election Campaign Act of
1971, as amended (the "Act"). A copy of the complaint was
forwarded to Reader's Digest Association, Inc. at that time.

Upon further review of the allegations contained in the
complaint and information supplied by you, the Commission, on
November 6, 1980, determined that there is reason to believe
that your client violated 2 U.S.C. § 441b. Specifically, it
appears that Reader's Digest Association, Inc., violated
2 U.S.C. § 441b by making expenditures to disseminate to other
media outlets video tapes of a computer reenactment of Senator
Kennedy's accident at Chappaquiddick Island in 1969. ;

Your response to the Commission's initial notification

of this complaint did not provide complete information regarding
the matter in question. Therefore, the Commission has authorized
the issurance of the attached order to answer interrogatories

and produce documents and materials. Please submit answers to
the enclosed interrogatories within 10 days of receipt of this
letter. You may also submit any other factual or legal materials
which you believe are relevant to the Commission's analysis of

this matter. Where appropriate, statements should be submitted
under oath.
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David W. Cohen
Page Two

-

In absence of any additional information which demonstrates
that no further action should be taken against your client, the
Commission may find probable cause to believe that a violation
has occurred, and proceed with formal conciliation. Of course,
this does not preclude the settlement of this matter through
informal conciliation prior to a finding of probable cause to
believe if you so desire.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact R. Lee Andersen,
the attorney assigned to this matter at (202)523-5071.

Sincerely,




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)
Reader’'s Digest Association, Inc. )

CERTTIFICATION

I, Marjorie W. BEmmons, Recording Secretary for the Federal
Election Commission's Executive Session on November 5, 1980, do
hereby certify that the Cammission decided by a vote of 4-2 to
take the following actions in MUR 1271:

1. Find reason to believe that the Reader's Digest

Association, Inc. camitted a violation of

2 U.S.C. §441b by making expenditures to disseminate
to other media the video tapes of a camputer
reenactment of Senator Kennedy's autamobile accident
at Chappaquiddick Island.

2. Send an appropriate letter to the respondent.

Commissioners Harris, McGarry, Reiche, and Tiernan voted
affirmatively for the decision; Comissioners Aikens and Friedersdorf
dissented.
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Date / Marjorie W. Emmons
Secretary to the Cammission




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

MEMORANDUM TO: CHARLES STEELE \ﬂnU)

FROM: MARJORIE W. EMMONS/MARGARET CHANEY /7”°<
DATE: OCTOBER 30, 1980
SUBJECT: OBJECTION - MUR 1271 - First General
Counsel's Report dated 10-28-80; Received
in OCs 10-28-80
The above-named document was circulated on a 48 hour
vote basis at 4:00, October 28, 1980.
Commissioner Reiche submitted an objection at 4:46,
October 29, 1980. A copy of his vote sheet is provided.

This matter will be placed on the Executive Session

Agenda for Wednesdayr , November 5, 1980.

ATTACHMENT:
Copy of Vote Sheet




1325 K STREET N.W.
; WASHINCTON DC 20463
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MEMORANDUMTO: Marjorie W. Emmons
FROM: Elissa T. Garr
SUBJECT : MUR 1271

Please have the attached First GC Report distributed

to the Coomission ocnaa 48 hour tally basis. Thank you.




' FEDERAL ELECTION COMMISSION
' 1325 K Street, N.W.
washington, D.C. 20463

eouczu |

FIRST GENERAL COUNSEL'S REPORT Am: 32

DATE AND TIME OF TRANSMITTAL MUR 1271

BY OGC TO THE COMMISSION /Q a‘(ﬁ 'Ip DATE COMPLAINT RECEIVED
BY OGC: 08/06/80
STAFF MEMBER:
R. Lee Andersen

COMPLAINANT'S NAME: Larryann C. Willis

RESPONDENT'S NAME: Reader's Digest Association, Inc.
RELEVANT STATUTE: 2 U.S.C. § 441b and § 431(9)(B)
INTERNAL REPORTS CHECKED: None

FEDERAL AGENCIES CHECKED: None

SUMMARY OF ALLEGATIONS

Complainant Larryann C. Willis alleges that the Readei's
Digest Association, Inc. ("Reader's Digest") violated 2 U.S.C.
§ 441b of the Federal Election Campaign Act of 1971, as amended
(the "Act") by expending corporate funds to influence a federal
election. The complainant's theory is that purchases by Reader's
Digest of: (1) a computer study of the speed at which Senator Edward
Kennedy's car was traveling in 1969 when it crashed into the
pPoucha Pond Killing Mary Jo Kpechne; (2) a study of the tides and
currents in the area of the Chappaquiddick Island and (3) the
production and distribution of video tapes of a computer re-
enactment of the fatal accident to major media outlets in the
northeast United States were illegal corporate expenditures.
Complainant characterizes these expenditures, made as they were
in close proximity to the date of the New Hampshire Primary,
as going beyond the reporting and commenting exemption to the
2 U.S.C. § 441b prohibitions found in 2 U.S.C. § 431(9)(B)(i).

FACTUAL AND LEGAL ANALYSIS

The core of the complainant's allegations is that the ex-
penditures made by Reader's Digest for background research and
distribution of the fruits of this research were, in effect,
the purchase of a "news media event" and as such outside the
scope of the reporting and commenting parameters of the 2 U.S.C.

§ 431(9)(B)(i) exemption to § 441lb. Relying upon the Commission's
decision and the First General Counsel's Report in MURs 1167,
1168 and 1170 (Nashua Telegraph), complainant argues that Reader's




Digest has made expenditures outside of the normal course of
business to produce and disseminate false information concern-
ing Senator Kennedy's accident at Chappaquiddick. The
rationale for this conclusion is that the purchase of the
research was unnecessary given the abundance of reputable
information available on the public record, and that Reader's
Digest, therefore, "expended funds on a study which math-
ematically speculated on the speed Senator Kennedy's car was
traveling on a certian night 11 years earlier" for the purpose
of influencing an election (see complaint at page 2).

Thus complainant is asking the Commission to evaluate the
Reader's Digest article concerning Senator Kennedy's accident
at Chappaquiddick and conclude that an inference can be drawn
that Reader's Digest's "intent was to disparage Senator
Kennedy's campaign with the studies they purchased with corporate
funds, " and that further, this alleged disparagement is a violation
of the Act (see complaint at page 3). However, the problem with
Ms. Willis' theory is that it would require the Commission to
preempt the magazine's editorial discretion and make a deter-
mination that (1) the research funded by the corporation was
unnecessary and (2) that distribution techniques used to dis-
seminate the story resulting from this research was prohibited
by 2 U.S.C. § 441b. It is the opinion of the Office of General
Counsel that the Commission should not involve itself in the
evaluation of the inner workings of a publishing company in
order to discern whether certain background research is necessary
or whether certain marketing techniques are outside of the normal
course of business, and therefore, prohibited by 2 U.S.C.
§ 441b.

Whatever may be the outside boundary of the reporting and
commenting provision of the 2 U.S.C. § 431(9)(B)(i) exemption
to § 441b, which permits corporate expenditures incidental to
carrying out the ordinary functions of the media, Reader's
Digests' funding background research for a feature story
and disseminating information about this story to major news
outlets, via presumably ordinary means, does not reach this limit.l/

1/ Counsel for Reader's Digest submitted a response to the Com-
mission on September 15, 1980, in which they declined to address
the complaint substantively on the grounds that the First Amendment
privilege, as incorporated in 2 U.S.C. § 431(9)(B)(i), protects
Reader's Digest article fully, and that to require any such sub-
stantive response from the magazine would be to impinge up on

its constitutional rights (see Exhibit 1).




Therefore, the Office of General Counsel recommenﬂl that
the Commission find no reason to believe that Reader's Digest
committed a violation of 2 U.S.C. § 441b by the publication oxr
dissemination of information about its February 1980 article
on Senator Kennedy's automobile accident at Chappaquiddick
Island.

RECOMMENDATIONS
The Office of General Counsel recommends that the Commission:
l. Find no reason to believe that the Reader's Digest
Association committed a violation of 2 U.S.C. § 441b by
publication or dissemination of information about its February
1980 news story concerning Senator Kennedy's automobile accident
at Chappaquiddick Island.

2. Close the file.

3. Send the attached letters to complainant and respondent.

Attachments

l. Exhibit 1 - Reader's Digest response
2. Letters to Complainant and Respondent




NOTE

Because the complaint in this matter is quite lengthy
with mahy attachments, the original will not be repppduced
again for the Commission. Commissioners have a copy of the
complaint in their files to which they can refer.
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TELEPHONE M 247-0380

September 10, 1980

Lee Andersen, Esq.
Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463

Re: Willis v. The Reader's Digest Association, Inc.
MUR 1271 (80)

9E :llv S143s 0t

Dear Mr. Andersen:

We are the attorneys for The Reader's Digest Association,
Inc. in the above entitled matter. This letter will constitute
the response of my client to the complaint.

As I am sure you know, the complaint involves charges
made concerning an article which appeared in the February 1980
issue of Reader's Digest Magazine.

It is our position that the article falls within the
protection of the First Amendment to the United States Constitution.
Indeed, the Federal Election Campaign Act of 1971, as amended,

2 U.S.C. §431(9) (B) (i) expressly incorporates this privilege.
To require my client to respond substantively to MUR 1271 (80)
would impinge on its constitutional rights and consequently such

a response will not be offered.
If you have any questions, please call me.

~—Very truly.youfs,

.JL/}i £’7z:;i;i"=[%§ {///4__,

David W. Cohen




CERTIFIED NMAIL
RETURN RECLIPT REQUESTED

Larryann C. Vlillis
Route 2 Box 69
vale, Oregon 97918

MUR 1271
Dear Ms. Willis:

The Federal Election Commission has reviewed the al-
egations of your complaint dated August 6, 1980, and
determined that on the basis of the information provided
in your coumplaint that there is no reason to believe that
a violation of the Federal tlection Campaign Act of 1971,
as amended (the "Act") has been committed.

Accordingly, the Commission has decided to close the
tile in this matter.

Should additional information come to your attention a
wihhiich you believe establishes a violation of the Act, please
contact R. Lee Andersen, the attorney assigned to this
matter at (202)523-5071.

Sincerely,

Ctarles N. Steele
Gineral Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 :

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

David W. Cohen, Esquire
WARSHAVSKY, HOFFMAN & COHEN
30 Rockefeller Plaza

Suite 2855

New York, New York 10020

Dear Mr. Cohen:

Oon August &, 1980, the Commission notified your client,
the Reader's Digest Associaticn, Inc. of a complaint al-
leging that they may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended.

The Commission, on Octobcr , 1980, determined that on
the basis of tne inforwmation in the complaint that there is
no reason to believe that a violation of any statute within
its jurisdiction has been comuitted. Accordingly, the
Commission has closed its filc in this matter. This matter
will become a part of the puklic record within 30 days.

Sincerely,

Cl.arles N. Steele
General Counsel
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© FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

December 12, 1980

CERTIFIEC MAIL
RETURN RECEIPT REQUESTED

Larryann C. Willis
Route 2, Box 69
Vale, Oregon 97918

Dear Ms. Willis:

This is to acknowledge receipt of your letter addressed
to the Federal Election Commission, dated November 18, 1980.
Pursuant to your request I have enclosed a copy of the General
Counsel's report made in the Nashua Telegraph (MUR 1167,
MUR 1168 and MUR 1170) as well as a copy of Attachment C of
your complaint.

The Commission is presently in the process of analyzing
your complaint, and in that no final determination has yet
been made, the confidentiality provisions of the Federal
Election Campaign Act of 1971, as amended, 2 U.S.C. § 437g(a)
(4)(B)(i) and § 437g(a)(12)(A), prohibit me from making any
statement concerning possible Commission action taken in this
matter at the present time.

Finally, although you indicated that you had enclosed
$2.00 to cover the cost of photocopies, the Commission found
no such sum accompanying your letter of November 18, 1980.
We have provided you with the materials which you have
requested, however, without charge. If you should have any
further questions, please contact R. Lee Andersen, the
attorney assigned to this matter, at (202)523-5071.

Sinceref%

; o) /
! v,
4
by o >

Ch f és N. Steele
Ceneral Counsel
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FEDERM. ELECTION COMM!SS!ON"

WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Larryann C. Willis ﬁ“l

Route 2, Box 69
Vale, Oregon 97918

Dear Ms. Willis:

This is to acknowledge receipt of your letter addressed
to the Federal Election Commission, dated November 18, 1980.
Pursuant to your request I have enclosed a copy of the General
Counsel's report made in the Nashua Telegraph (MUR 1167,
MUR 1168 and MUR 1170) as well as a copy of Attachment C of
your complaint.

The Commission is presently in the process of analyzing
your complaint, and in that no final determination has yet
been made, the confidentiality provisions of the Federal
Election Campaign Act of 1971, as amended, 2 U.S.C. § 437g(a)
(4)(B)(i) and § 437g(a)(12)(A), prohibit me from making any
statement concerning possible Commission action taken in this
matter at the present time.

Finally, although you indicated that you had enclosed
$2.00 to cover the cost of photocopies, the Commission found
no such sum accompanying your letter of November 18, 1980.
We have provided you with the materials which you have
requested, however, without charge. If you should have any
further questions, please contact R. Lee Andersen, the
attorney assigned to this matter, at (202)523-5071.

Sincerely,

Charles N. Steele
GCeneral Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

December 11, 1980

MEMORANDUM TO THE FILE

FROM: Kenneth A. Gross’C‘bﬁ.
et S
RE: MURS11271/and 1283

CC: Charles N. Steele

David Fuller, attorney for Readers' Digest, called concerning
the above-referenced matters. I informed him that Gary Johansen
and Lee Andersen would be handling MUR 1271 and that Gary Johansen
was also responsible for MUR 1283. He indicated that Readers'
Digest has sent a letter of representation on behalf of Fuller.

I told him that I did not want to get into too much detail

about the case, but I did indicate that he would be receiving a
letter concerning MUR 1271 shortly and that we were aware of the
news story exemption and that is why the Commission's focus would
be on the disemination of the material and the videotapes themselves.
I further indicated that when he received the questions that he
should get in contact with Gary or Lee to further the dialogue.
I tried to encourage him to answer the questions as the only possible
way of resolving this matter and I think he understood that. I
suspect what they may do is answer the gquestions and reserve their
rights to raise further objections under the first amendment which

" would be fine as far as we are concerned. He asked if there was a
specific provision in the regs for preservation of rights or submission
without prejudice, and I told him there was not, but that our statutory
scheme was such that if we did go to court to enforce any penalties
or violation of the Act that he would be entitled to de novo review.
That was the extent of the conversation.

cc: Gary Johansen
Lee Andersen
Judy Thedford




Democratic National Com-mm
State of Oregon

November 18, 1980

Charles N. Steele

General Counsel e
Federal Flection Commission
Washington D.C. bt
20463

Dear Mr. Steele:
On August 6, 1980 I filed a complaint which you acknowledge
against the Reader's Digest Association, Inc. It is my :
understanding that some action must te taken within 90
days. 105 days has past. Flease inform me of the status
of the case.
Ilease send me a copy of the Sumary of the Nashua
Telegraph case prepared by your office. I would also
like a copy of attachment C to my complaint. (1 page I believe)
I have enclosed $2.00 to cover photocopies.

Thank you very much.

Sincerely,

E e /0 &‘C"/

v

RT. 2, BOX 69 VALE, OREGON 97918 PHONE (503] 473-2133




Mr. Charles N. Steele
General Counsel

Federal Election Commission
Washington D.C.
20463
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STEPHEN D. HOFFMAN
SUZANNE M. WARSHAVSKY TELEPHONE (212) 847-0380

DAVIO W. COMEN

September 10, 1980

Lee Andersen, Esq.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Willis v. The Reader's Digest Association, Inc.

llv G438 0t
© W¥3N39

1

MUR 1271 (80)

Dear Mr. Andersen:

We are the attorneys for The Reader's Digest Association,
Inc. in the above entitled matter. This letter will constitute
the response of my client to the complaint.

As I am sure you know, the complaint involves charges
made concerning an article which appeared in the February 1980
issue of Reader's Digest Magazine.

It is our position that the article falls within the
protection of the First Amendment to the United States Constitution.
Indeed, the Federal Election Campaign Act of 1971, as amended,

2 U.S.C. §431(9) (B) (i) expressly incorporates this privilege.
To require my client to respond substantively to MUR 1271 (80)
would impinge on its constitutional rights and consequently such

a response will not be offered.

If you have any questions, please call me.

y truly yours,

AL it

avid W. Cohen




HAVSKY, HOFFMAN 8 COMEN
30 ROCKEFELLER PLAZA
NEW YORK, N. Y. 10112

Lee Andersen, Esq.

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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SterHEN D, HOFFMAN ey -
Smun: :.mmm TELEMNONE (B12) 247-0380

Davio W. COHEN

August 25, 1980

Gary Johansen, Esq.
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re

Willis v. The Reader's Digest Association, Inc.
MUR 1271(80)

Dear Mr. Johansen:

This letter is to confirm our telephone conversation
wherein you advised me that the response of The Reader's Digest
Association, Inc. to the complaint in this matter is due on or
before September 12, 1980.

Thank you for your cooperation in this matter.

Very truly yours,

adelyn °C. Littman

81040295055
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WARSHAVSKY, HOFFMAN 8 COHEN
30 ROCKEFELLER PLAZA
NEW YORK, N.Y. 10112

Gary Johansen, Esq.

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
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THE READER'S DIGEST ASSOCIATION

200 Patk Avenus - New York, N.Y. 10017

LEGAL DEPARTMENT Writer's Direct Dial:
212-972-3779

David Otis Fuller, Jr.
William Barnabas McHenry
Marjorie Weiner Normand

August 18, 1980

Certified Mail
Return Receipt Requested

Federal Election Commission
Washington, D.C. 20463

Attn: Charles D. Steele, Esq.
General Counsel

Re: MUR 1271 (80)

Dear Sir:
In accordance with your letter to The Reader's

Digest Association, Inc. ("RDA") of August 8, 1980 which was
received by the Legal Department on August 15, regarding a
complaint filed against this company under the Federal
Election Campaign Act of 1971, as amended, we hereby inform
you that counsel representing RDA in this matter is:

David W. Cohen, Esq.

Messrs. Warshavsky, Hoffman & Cohen

30 Rockefeller Plaza

Suite 2855

New York, New York 10020

Tel. 212-247-0350.

Mr. Cohen is hereby authorized by RDA to receive

g o 2 x

k]




any notifications and other communications frdm-éha_CQmé_
mission relevant to this matter.

Véry truly yours,

v,
Ava K. Doppelt
AKD: jh

cc: David W. Cohen, Esq.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 8, 1980

CERTIFIED MAIL A
RETURN RECEIPT REQUESTED

The Reader's Digest
Association, Inc.
Pleasantville, New York 10570 MUR 1271 (80)

Dear Sir or Madam:

This letter is to notify you that on August 6, 1980
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1271. Please refer to this number in all future correspendence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against your Committee
in connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information. ' '

Please submit any factual orx legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to rececive any notifica-
tions and other communications from the Commission.




\your informa t:l.on. ‘we have attached a brief dncripem of
_the Commission's procedures for handling compl.aintl.

General Oounnl

Enclosure
Complaint
Procedures
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Larryarn C. Willis
Route 2, Box 69
, Oregon 97918

Dear Ms. Willis:

'misletteristoachmledgerecejptofymrcmphintofms,
1980, against The Reader's Digest Association, Inc. which alleges viola~-
tions of the Federal Election Campaign laws. A staff mewmber has been as-
signed to analyze your allegations. The respondent(s) will be notified of
this caomplaint within 5 days and a recommendation to the Federal Election
Commission as to how this matter should be initially handled will be made
15 days after the respondents' notification. You will be notified as soon
as the Commission takes final action on your camplaint. Should you have
or receive any additional information in this matter, please forward it .
to this office. For your information, welaveattachedahtiefdescnpum
of the Conmission's procedures for handling complaints.




The Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463

i
oo=)
Q)
The Honorable Commissiont % .;"’.jrji
G P,
Please accept for filing the enclosed Complaint in °  i=i
triplicate entitled o R
v") -
SO R
LARRYANN C. WILLIS A Rdilbes
Complainant «
VSe

THE REATER'S DIGEST ASSOCIATION, INC.

Thank you.

81040295063

larryann(C) Willis
Route 2, 69
Vale, Oregon 97918

(503) 473-2133
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COMPLAINANT

vs.

THE READER'S DIGEST ASSOCIATION, INC.
Pleasantville, New York 10570

RESPONDENT

COMPLAINT FOR VIOLATION OF THE FEDERAL CAMPAIGN ACT OF 1971,
AS AMENDED -

JURISDICTION

This complaint is filed pursuant to the Federal Election Campafgn Act,
as amended, ("the act"), 2 u.s.c. s 437g.

Complainant, Larryann C. Willis, not a candidate for any office, is
filing this complaint as a concerned citizen of the United States of
America and is not filing it on behalf of or at the request or
suggestion of a candidate.

This complaint charges that Reader's Digest Association Inc.
of Pleasantville, New York, a corporation hereinafter referred to as
Reader's Digest Corporation made an illegal corporate expenditure to
negatively influence Senator Edward M. Kennedy®s federal campaign for the
Democratic Party's nomination for President of the United States of
America when it purchased the following:

1. A computer study of the speed at which Senator Kennedy"s car
was traveling in 1969 when it crashed into Poucha Pond resulting
in the death of Mary Jo Kopechne. (Attachment B)

A study of the tides and currents in the area of the above
mentioned accident. (Attachment C)

The production and distribution to major media outlets of
video tapes of a computer re-enactment of the fatal accident.
(Attachments H and 1)




FACTUAL STATEMENT:

I. The freedom of the press exemption of the Federal Elect

Campaign Act, as amended ‘“the act™, does not cover the Reader
expenditures in question. The act allows the corporate press
expenditures incidental to covering and conmenting on federal elec
campaigns when it is in the normal course of business for the publicatton.
(Attachment 0: Summary of allegations 1980 Nashua Telegraph Case)

The expenditures in question were not in the normal course of business
for the Reader*s Digest Corporation.

The complainant conducted an investigation into the information
available to the Reader's Digest Corporation prior to the commissioning
of the studies. The complainant found that the Reader's Digest
Corporation had in its possession an abundance of reliable evidence
on the questions it allegedly tried to answer with the commissioning
of studies. The evidence in the corporation's possession included
the following: .

1. The accident reports of the investigating officers Sheriff
Domenick Jim Arena and Supervisor of the Department of
Motor Vehicles George W. Kennedy. (Attachments F,K,M,P,Q)

Official transcripts and exhibits from the "Inquest into the
Death of Mary Jo Kopechne". This included sworn expert
testimony from several witnesses which supported Senator-
Kennedy's claim that the car was traveling at about 20 miles
per hour at the time of the accident. (Attachments F,G,M,Q)

The official transcripts and exhibits of the hearing concerning
the possible exhumation of Mary Jo Kopechne's body. This

also included expert sworn testimonies regarding evidence which
supported Senator Kennedy's claim that the car was traveling
about 20 miles per hour. (Attachments F,G,M,Q,)

Each of these documents contained reliable information which was
based on timely reports and pictures and were produced shortly after
the accident from evidence collected at the scene of the accident.

A11 that was needed to reliablely report or comment on the speed

of Senator Kennedy's car on the night in question was in the possession
of the Reader's Digest Corporation. Nevertheless Reader's Digest
Corporation expended funds on a study which mathematically speculated
on the speed Senator Kennedy's car was traveling on a certain night

11 years earlier.

It is here that the Reader's Digest Corporation went beyond
reporting and commenting on the campaign and expended funds to
become a part of it. In essence, the Reader's Digest Corporation
purchased a news or media event designed to discredit Senator
Kennedy at a strategically crucial time in the 1980 election campaign.
By so doing, the Reader's Digest Corporation not only overstepped the
meaning of "reporting and commenting", it also departed from the normal
course of business for a news gathering and diseminating agency
and therefore violated the provisions of 2 USCS 441b by expending
funds to influence a federal election.




II. The expenditures in quéstﬁdn uariﬁniﬂh.uﬂth‘_m
influencing Senator Kennedy's federal election campaig 1y
Democra?ic Party's nomination for President of the United States
of America. A

On information and belief the complainant alle?es the following
which indicate that the Reader's Digest Corporation's intent was to
disparage Senator Kennedy's campaign with the studies they purchased
with corporate funds:

+ 1. The results of the computer study on the speed of the car
were falsely reported in such a way that they exaggerated
the speculative speed of the vehicle.(Attachment B?

The Reader's DIgest Corporation knowingly approved the use

of a false distance figure and pond bottom texture which had the
effect of exaggerating the speed of Senator Kennedy's

car. (Attachment B) )

The Reader's Digest Corporation purchased and distributed
video tapes to all major media outlets. The pictures in
the tape depicted the path of the "death car" as determined
by the mathematical speculating of the study purchased

by Reader's Digest Corporation. These tapes were shown by
the major networks just two weeks before the New Hampshire
primary election. (Attachments H,I)

The article which was based on the purchased studies
carried an extreme anti-Kennedy bias. (Attachments A,B,H)

The Reader's Digest Corporation commissioned the study on
tides and currents and a study on the speed of the car at
the very time that Senator Kennedy announced his entry into
the presidential race. (Attachment A-23,L )

The Reader's Digest Corporation knowingly used the testimony
of a discredited witness as the basis of conclusions about
the accident which reflected negatively on Senator Kennedy.
(Attachments A-31,)

The Reader's Digest Corporation assigned or allowed control
of the content and timing of the story in question to its
chief counsel Melvin R. Laird, a known political foe of
Senator Kennedy who served as personal counsellor to former
President Richard M. Nixon at the time President Nixon was
conducting an anti-Kennedy campaign on the same subject.

The Reader's Digest Corporation published the results of these
studies and its story about them just prior to the New
Hampshire primary, a time in the campaign when (most
professional politicians agree) it would leave the maximum
negative political impact on Senator Kennedy's campaign.
(Attachemnt U)




™~
o
o
n
N
(=)
<
o
o

The citizens of this countny and the candidates uho scrqu them
have no protection against corporations who also happen to be publishers
who abuse the treasured right of freedom of the press in order
to influence the results of federal elections to satisfy their own
ends except through the Federal Election Comnmission.

The complainant therefore respectfully requests that the Federal
Election Commission investigate this matter as it is obligated to do and
impose the maximum fines and penalties as provided by the act to
protect the democratic processes of our society from the use of
such underhanded political tactics.

Respectfully submitted Sincerely,

.District of Columbia

Subscribed and Sworn to before me this 6th day of August, 1980.

otary Public, D-<
Commission expires June 14, 1984




LARRYANN WILLIS
RT 2 BOX 69
VALE, ORE 97918
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My analysis of
the following statems
in conflict with the ev
upon no evidence which i

Those facts w a
of record or which tt&
in the record are as £

HATEVER INNER TuRMon.
Senator Edward M. Ken-
nedy may have suﬁeml

carly that
hid it well. thly m and
dressed in white trousers, white loaf-

ersand a blue polo shirt, he looked fic
and untroubled as he strolled from:
the Shiretown Inn on Martha's Vine-
yard around 7:30 a.m. .

On his walk, the husky gneu-

old Senator met a fellow
:ougﬂ Rnibzds, who had won the
rst heat of the Inpm
:hhc af:iem‘oondl greetings, lnd
an rien
Keng:d accomypamed Richards’
bac:hto edn:nthwhmtheymomhe
rch outside their rooms. Betraying
zthmg unusual in speech ormln'
ner, Kennedy chatted amiab
the weather and races until
Two of his closest friends, ]ol:ph
E Gargan and Paul F Markham,
then appeared, unkempt . and
“damp,” thought Richards. Kenne-
dy got up at once, went
to his room with them and
the door. Kennedy aide Charles C.
Tretter passed, and through the .
window thought he' read on the
Scnator's face an invitation to enter
the room. Upon entering, though,
he was abashed because his boss

_
As A asr0sTua with the Washingsod Suw, Joha
Barron won several prestigious swalds and gained
a national reputation. Since becoming & senier
editor of The Reader's Digent, his investigations
have produced the best-seller XGA and Mandey of
a Gentle Land (written with Anthoay Peul), the
first American book to expose the ongoing geno-
cide in Cambodia. Barron's latest boak, MG Pileg
has just been published.

68 - PHOTO OF OYRG BAOGE AT NONT, PASE 80: T

81 04902@504609

Peader's Digest Page 68 column 1




Reader's Digest

in efict ‘told him 0
About 8:30 a.m.
emerged in the lo

. and New Yotk
ndmhvm’udetkn

tothe&ttywiudlmmdly
,croues the s00-foot-wide
town harbor. clmmcl

Alf)t':'qthende lhqmduwnd

dxck‘g:'zo mnut::r s0. m off .

the ferry rolled the wrecker from Jon
Ahlbum’s service station, and a fesry
.-operator shouted to them, “Hey, are
you aware of the accidemt?”
“Yes, we just heard abm il."
Markham replied calmly.
Now there was no d\olu. Kme-
dy finally had to go to the
Before re-boarding the ferry,
dy, a lawyer, gave instructions to -
.~ Gargan, a lawyer, IndMnkhm.l
former US. Attorney: “Look, I don’t
wmtyou pel?ple pulmthemMeM:
m not going to
'you. ngtuyouknow you didn't .
know anything about the lnndent
that night.”. _
“The Young Lady I Dud." 1
While Kennedy and his confidants
conferred, other men three miles
"away tried to cope with what they -
pcrce:ved to be a li
ency. At the bottom of a seven-
jeep pond near a nasrow wood-
en bridge, diver John N. Farrar
reconnoitered a submerged, over-
.I mmmu WAGAZNE, @ 1008 Tesd ws.
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Fr

pechne’s body
claws d
" thrust back
. surface as if in
.+ A big man,
water atop the car and cradied
.- body in his he waited
. nd lovely Mi Kob,m
14nd 1o S8
< evenm in dmhs-'blonmy
. ina long-sleeved white
" slacks and white sandals. She
slight build and scemed not _
* larger than his own 14-year-eld
. daughter. e
. The rear license plate was visible,
and through a radio check Chief
" Arena ascertained that the car was
.registered to Edward M. Kennedy,
JFK Building, Boston. After return-
- ing.to shore, Arena hurried to the
Dyke House close by the road some
. 4oofeet fromthe bridge, intendi y
hone his men to find Kennedy.
is secretary informed him that Ken-
nedy was atthe police station, and
the Senator on the line. ;

“l am sorry, | have some bad
news,” Arena said. ““Your car was in
an accident over here, and the young

" lady is dead.” - ) .

“I know,"” Kennedy answered.

*“Can you tell me, was there any-
body eclse in the car?”
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_ “Ye

.+ “No.
J "Canlulkmyou?"

"Would you lake to ulk wne?' ;
“I would prefer that you came
over here.” N
At the two-room - town -
police swation in the 141-year
fom Hall, Aremmd 4 : .
r a statement, Sm
‘asked if he might submit one in !
writing. To allow privacy, Arenaled -
'lh(;-.nnedympd;l}'{arﬂ'_me moln'z; I
munici [ where '
spent about an hour. Around 11 .
a.m. Arena read the firt Kennedy iy
account, lundwmten by Markham, .
but unsigned: :
“On July 18, 1969, at approxi-
mately 11:15 p.m. in
dick, Martha’s Vineyard, Mas..
was driving my car on Main
onmywaytogcnheﬁmyhek
to Edgartown. | was qnﬁmlur
with the road and turned ri
to Dyke Road instcad of o
el:i:ﬁ °f: Main Street. Mur
ing for approximately one- ;
Kzlfmnle on Dyke Road.ldcsoend- )
ed a hill and came upon a narrow
bridge. The car ‘went off the side
- of the bridge. There was one
senger wn me, one Mmo‘ o
o % a former secretary
brother, Scnator Robest l(enne:y, =
The car turned over and sank into
the water and landed with the roof
complete name of Miss because Keame-
dy was uncertsin of iv spelling. .
&

-
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ing on the bottom.  attempied to
bpenﬂudoonndthewiuddrﬁ%
car but have no recollection of how I
got out of -the car. I came to the
surface and then repeatedly dove
down to the car in an attempt to see if
the passenger was still in the car. I
was unsuccessful in the sttempt. 1
i

i (]

my friends were eating, There was 2’
car parked in front of the
and [ climbed into the back seat.
then asked for someone to bring me
back to Edgartown. |. remember
walking around for a period of time
and then going back to my hotel
room. When I fully realized what
had happened this moming, -

diately co eddlerdulw
iately contact o -
The statement did not entirely

W, Ken--

" satisfy Supervisor Gedrge

nedy of the Massachusetts Registry of
Motor Vehicles, which must investi-
gate ﬁt;lm:utom&l:ile b:adeau.’
Upon reading it at the police station,
he said to Kennedy, “I would like to
know about somednn&" o

“I have no comment,” the Senator
replied. ;A T

The supervisor looked at Mark-
ham and Gargan. Later he testified:
“They said to me that he would
make a further statement later, and .
he would answer more questions.”

A Hail of Questions. Chigf Arena, -

~ six-foot-four, 225 pounds, former

high-school football star, Marine ser-

. * geant and state trooper, is an affable, °

guileless and honest small-town po-
liceman who then was ecaming
$10,500 a year. He was genuinely
70
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saddened by this, the latest
‘afflict the Kennedy family.
2 “id .he M 0 CONLAC

hint that Markham and Gargan

might know something about the 2.

‘acadent. Thus. it
"Arena to seck i i
em, an volun none.
Markham implored . “to
withhold the statement from the '
press until after Kennedy consulted

.Marshall, and the request was re-

- peated by telephone in the afternoon. -

ut, besieged by demands from

newsmen, Arena had already re-'.

leased the statement about 3

Far from mollifying the preu,’m .

statement precipitated a hail of
questions. % 27

Wl:! had Kennedy not sum--
mone

help to rescue Miss Ko-

chne? Why had he waited ten

ours to report the accident? Where .

had he been and what was he doing
all that time? Why did he drive off
the bridge? How? Which friends
were “cating”? Where? Why didn"t
“his friends” do something? Where
did the investigation mngi ‘

Overwhelmed by all these ques-

tions, Arena consoled hilmeg l!jth
the thought that he could obtai the:
answers when next he to
Kcnncdx.Hc did not know that he

would never have that chance, Ner-
Eﬁr did ae know that there were ten

)

‘e

Arena did question Kennedy

to the extent he wished and
Kennedy was later voluntarily
available for interrogation

by the prosecutor. (Inquest

p. 484, 487 and inquest-exhumation
testimony of Arena)

This inference is unsupported
by fact. In addition Markham
and Gargan were both at the

-police station and available

to Arena for questioning.
Markham in fact wrote Kennedy's
statement. (Inquest testimony
Arena pp. 584-587, 326, 476, 480)

Unsubstantiated inference.

While it is undisputed that
everyone left the island the
afternoon of July 19, 1969, it
is equally undisputed that all
of the involved individuals were
available for interogation or
testimony under oath. There
is no allegation that any of
the individuals refused to
voluntarily submit themselves
to interogation. (Inquest 81)
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(Continued) In addition Markham,
Gargan, Tretter, and Crimmine
were all at the police station
on July 19, 1969. Arena -
testified that he spoke to
Rosemary Keough regarding her
purse and the spelling of Miss
Kopechne's name. (Inquest 202,
326, 476,486, 584-587, 590)

Dunn Gifford, and he mw'_m vide
noevidence. Hehad landedinachar-
\ teg ¢ carly that afternoon with -

: as

ggm *E Kept mﬂiﬂ.nkiu anxiously
whether there would be an autopsy
ora“hold."Therewouldbeneither. 5. Dunn Gifford was asked by Kennedy
. Miss Kopechne was buried July * to assist the Kopechnes in making
. 22, 1969, in a country cemetery in arrangements. However, the
Ivania! Her parents, Mr. and mortician Eugene Frieh did not

-~
- o
o~
o
w
o
@

Mrs.' Joseph. Kopechrie, a proud
couple of modest means, refused a
Kennedy offer to pay the funeral

. To bury their ;
they borrowed from a bank and
withdrew savings they. had, put
:gide to pay someday for her wed-'

ing.
Grand Council. During the next
six days, Kennedy sequestered him-
self in silence behind the gates of the
family compound at Hyannis Port,
Mass.; leaving only to fly to Miss

Kopechne's funeral and right back.
* He and those closest to him recog-

nized the crisis. Famous men assem-

"bled at the compound to counsel,

devise strategy and help draft a:sec-

- ond statement, since the first was

now being widely questioned.
Among those who traveled to the
grand.council were former Defense
Secretary Robert McNamara; John
Culver and John Tunney, then
Congressmen and later Senators
from lowa and California; Theodore

recognize Gifford's authority
and arrangements were made
entirely by Kielty Funeral Home
of Plymouth, PA. at the direction
of Mrs. Kopechne. In actuality
Gifford did nothing more than
observe arrangements being made.
(Inquest 522)
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Sorenicn and Richard Goodwia,
speech-writers for the late President
Kennedy; attorneys Burke Marshall
;nd&h,:‘i’ ton ncl;IWimSchl R -
ro r. Arthur. Schlesinger, Jo3 -
political adviser Kenneth O'Doa- .

nell; and family business f
. sterhmsmm,, canwhi _ 3 . The inference is that underhanded
tha's Vineyard  gotiated barganing by Senator Kennedy's
behs — attorneys enabled him to plead
ﬁuilty to a lesser charge. The
o b . Appee act is that the charge of
riate arrangements with the pee "leaving the scene of the accident"”,
ccution having been consummated a misdemeanor, was the exact
Acanedy ! ows . citation issued against Senator
lﬂiﬂ—r‘-L caceC QUItyLod : Kennedy the afternoon of the
arge of lcaving the accident. (Inquest 589-591)
accident. The
rence of the prosecutio
the minimum sentct}ce'hw
2ed—a two-month jail t
ed, and revocation of dri
a year. -
" Announcing that “tonight I am
free to tell you what happened,”
Kennedy that evening delivered “to
the people of Massachusetts™ (and to
an avidly curious national audience)
a 17-minute television address which
. differed significantly from the state-
“ment he had handed Chief Arena six
days before. Six mo:’\du' lm
January 1970, Kennedy, M
Gargan and others testified under
oath at a closed inquest. into the
death of Miss Kozedme. :
What actually happened on that
fateful night? The account of events
as related piecemeal by the Senator.
and his friends, in the television
speech and the inquest transcript
(released on April 29, 1970), has not
S ”
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" been altered by them in the decade
+ since the accident. Here is s summa-
tion of their version, ﬁollowd by an
. analysis of the critical questions it
- raises—ard see new ﬁm‘mq,
A'l'mlo\unlght. For 30
. Kennedys had sailed in the Illlmll

". Edgartown Regatta. To u, this
“»"tradition and also to attenfa'::ltybe
. had “encouraged and helped spon-
sor for a group of devoted Kennedy
caampaign secretaries,. Kennedy ar-
. ri in Ed, wii about 1 on
18th. Chauffeured by 63-year-
mdehd‘::m John B. Crimmins, he
to Chappuquuddlck to
refresh himself with a swim in the
* Atlantic before the race. To reach
the beach, they had to turn from the
istand’s only paved road, go down:
. Dyke Road and cross the 10.8-foot-
. wide bridge over Poucha Pond.
Thcy had to come back the same -
‘way. (Thus, Kennedy.twice tri-
versed the extremely bumpy, jarring
road and the distinctive above -
the pond where Miss Kop was
soon to die.] |
Having finished mnth in his race,
Kenned checked in at the Shire-
town lnn dressed and had “perhaps
 a third of a beer” with friends before
Crimmins drove him back to Chap-
~ paquiddick at 7:30 p.m. Ferry opera-
tor Jared Grant, who stayed on duty
from 6 p-m. until 1:20 a.m., remem-
+ bered: “Itwasa buun{ll night, very
calm, the water was like glass.”
For the party, Gargan had renteda
two-bedroom house known as the
Lawrence Cortage,. which stands
some 30 feet off the main, paved road
»
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with three half-gallon botties of vod-
ka, four fifths of scotch, two bottles
of rum and two cases 6f beer. Ac-.
cording to inquest testiniony, duri

the entire evening nobo? had more
than three - drinks, 'and , Kennedy
iy s o s
ves on 7
dancing, l_istmg to the radio, rems- +
niscing and walking. . R
At 11:15 p.m., Kennedy main-_»
tains, he decided to return to his. '’
hotel for a good night's sleep. Miss 1
Kopechne, who happened to bé talk- -
ing to him, indicated she also wanted -
to leave and asked if he would bé
kind enough to drop her off at The .-
Dunes, the motel where she and the -
other women had rooms, which was
several miles from his hotel. (See :
map, page 221.) Obtaining the aar |
keys from Crimmins, Kennedy '
drove away with her along the main -
road toward the ferry. - .
~ But instead of continuing on the .-
ved road where it curves sharply “ -
eftward, Kennedy mistakenly
turned right and proceeded down
the bumpy, dirt Dyke Road at 20,
miles an hour. Although he ‘was
; (Comtinued on page219) -~ .-
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1

““absolutely wbe;," cdnm.

solely on the road ahead and undis-

" tracted by anything, he did not real--

ize his error, nor did he see the
bridge yntil “fractions of s second”

" before he was upon it. The bleck
. sedan hurtled off the right side of the

bridge, turned over and sank until
the top rested on the bottom of the

‘ pond. :

Water surged into the cas through.
the left front window, which- was
rolled down, and the two right win-

‘dows, which were blown out by

~able to recall how

impact. "1 remember thinking as the
cold water rushed in around my
head that | was, for certain, drown- .
ing. But somchow 1 strujgled to the
surface alive.” In subsequent public
comments, Kennedy never has been
Ke escaped from
the car underwater, He does recall
*“the movement of Mary jo next to
me, the struggling, perhaps hitting
or kicking me."” o
Upon surfacing, Kennedy “was
swept away by the tide that was
flowing at an extraordinary rate
through that narrow cut” and
"*“couldn’t swim at that time because
of the current.” But having waded to,




the shore and regained his
he returned and dove seven or
times toward the car, whose
were still shining. The powet(uk-b
rent frustrated his rescue cﬂoﬂ
though, gnd after 15 to 20 minutes
was too exhausted to keep trying. So
hemudonthcbanklswal
minutes, then commenced
trotting, jogging, stumbling™ Imknf |
wrence Cottage. - .., .
[En route, Kennedy had w0 pll \'
within a few feet of a lighted hﬂﬂ
on his left near the bns
. other lighted housea Iude ﬁnhet
the right, cach with a tele
also had to walk or trot within a f
fect of a lighted, open fire
where, by pulling a well-
alarm, he could have aroused tH
,wha};enllgd.] i d 1
n he reached the comm
Kennedy climbed into the back seat
of a parked Valiant after calling td
LaRosa, standing at the front door‘
to bring Gargan, then Ma:khlm‘
- “The car has gone off the brifge™;
down by the beach, and Mary Jo ic ld
it.” As they raced toward the bndg
about 12;20 a.m., Kennedy odmj
no details of the accident, nor did M
friends ask for any. :
%I Will Take Care of I.” Gar,
drove across the bridge. With thé i
Valiant's lights shining over t
pond they could see the overtu
Oldsmobile. Markham and Gargan
took off their clothes and during the
next 45 minutes dove again and
again, endeavoring to enter the
sunken car. But they too were -
thwarted by powerful currents. Ken-

g
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nedy remembers thn when Garge
pulled himself out of the pond, “he -
was scraped all the way from llil
o elbow, underneath his° ll. w.l all-
e S
the reséue mpu !
as futile, they drove toward the o
. slip with Kennedy sobbing and a
‘ ied g el hlppelnll.
i tears. “This couldn't have -
(2 . 1 don't know how it ha '
t “Well, it-did happen, and it hll
Bpened " Markham-said. .
What am [ 801'\8 to do? Wlnt
an | do?".
Sitting in the car: ™ tln ierty
landing, they talked ten minutes or
s0, and Gargan urged Kennedy to
telephone his falmly, administrative
assistant David Burke and attorney
Burke Marshall “You have gorto
report this thing immediately.”
« Al nglu.all he, I will take care
of it. You' go don't upset the.
girls, don't get them involved; I will -
take care 0 t.” With thae, Kznncdy
gotout ofthc car, took a few paces to
the shore, “impulsively” - jumped
into the harbor channel and qu
.smmmmg toward
*“Now, | started to swim out into
that tide, and the tide suddenly be-
came...feltan exmotdmlry shove
and almost pulling me down again,:
the water pulling me down, an
suddenly I realized at that time even”
~ aslfailed to realize before | dove into
. the water that | was in a%veakened .
- condition . . . the tide began to draw
me out, and for the second time that
. eveningl knew | wasgoing to drown,
and the strength commucd to leave ,
220
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.me. By this time, | was probably
yudu!ﬂtheshou.md nmenbeu,:
being swept down toward the direc- -
tion of the Ed‘flnown Lightand well .
out into the darkness. . . . And some
time after, I think it was about the
middle of the channel, a littde fyr-
m than thlnt. thedt;d;e:: much
er, gentler, an
my . . . make some progress, IJ“
nally was able to reach ;ht otlwr
shore. . "

's'll(ennedyl struggled wwml ithe

iretown Inn, against a
tree for a length of umlzg to recover’
‘his strength. Sometime beforca l-lll. .
he shed -his wet clothes and: “'cp
lapsed onto the bed. "Huhudtllmb.
bed, huneckandbuklmn.lndhe

. was “conscjous” of “the tn.adz
loss of ‘a. very devoted friend. Beu

* cause he “wasn't sure whedsent
morning or afternoon or mghmmg
.he put on'dry clothes, went down- .
stairs and asked an mnkcepu wlm
‘time it was. It was 2:25 am.
" “I Didn't Report It.™ Rack on
Chappaquiddick, Gargan and Mark-
ham, according ta their sworn testi-

' mony, had:watched from the shore
until Kennedy swam half or three-
* quarters of the way across the harbor .
channel. Satishied that he was safe -
and would report the accident’ as -
promised, they drove around for 2’
while and returned to Lawrence
Cottage between 2 and 2:15 am.

.. There they conveyed the impres- -
sion (ha} all was well. Gargan told -
some of ‘Miss Kopechne's friends -
that she had driven the Oldsmobile
to Edgartown alone on the last fel;ty
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K r:ujc.; Muj :‘/a"::j;?qf: I;t“(”l?‘;l M
' dnm q[tndy prwt :

]

~ and was in her motel. After they -
: failed to find a boat for the Senator,
he elected to swim back to'his inn. :
Instinctively, they dived into the
channel after him but then decided
to let him swim on home by himself.
, When this scene was
N durmg testimony at the i mqueat, the
presiding judge, James A. Boyle,
‘became curious. As one of the Ken-, -
nedy campaign workers, Maryellen
Lyons, recounted under oath what
Gargan and Markham said, Judge.
‘ Bo’lc interjected:
‘Didn't you say to them, ‘Well,
" how come Mary Jo takes the car and
the Senator swims?' "
*1 just assumed that . . . ," Miss
Lyons started to reply.
“Dldnl you have some thoughu
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oy Lo 8 '
in your mind that this was moRt

l ¥
gef.uN“ really. As | sy, it dida © -
come out quite that way. '

“You knew they left togetherina
car?”.
“Y“.“, o . i J -
*“And then you presumed to .

artown?' S
* “No.’I didn't know where they
were going. Nobody hed said any-
thing to ' me when they left.” °
: “Then you legrned that the Sena-
tor had to swim because there were

"‘no boats, that the car, his car in -
which he had left with Mary jo,had ' .

“Well, 1 just assumed that for
some reason he décided he didn't
want to,” | Y
\ “Nothiy struck you as unusual
about tha T ;

“No, not really, Your Honor.” -

In the morning, after finding
Kennedy chatting with Richards on - -
the porch, then going with himto his
room, Gargan and Markham asked,

_'What happened?"’ - e
. “1didn't report it,” Kennedy said.
During the night, he had “tosied °
and turned, paced that room,” un-
able to “gain the strength within me,
the moral stren;th to call Mrs. Ko- "~ ™
pechne."® He “somehow believed

* that when the sun came up and it
was a new morning that what had
happened the ‘night ‘before would

- not have happened and did not hap-
pen. . . . It was just a nightmare,
~oKennedy finally clled Mr. Kopechae @

-10130 a.m.
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1 was not even

“Well, it hap,
this
no

got to report
i

telephone Burke Marshall

vid ank.e at once. As

Gargan mueledm'u the
ferry landing on Cluapnq iddick
Henée, they rode the ferry
Chappaquiddick to use the at
the mdu:g where Kennedy |

his swim the night before, =
E 2 AR o d o

Toar 15 wHAT Kennedy and his

friends swore happencd. And that

is what Kennedy today. claims

haqp_hcned. ) N 5.

A ¢ family physician who exam-
ined him on July 19 stated that the
‘Senator had sustained “a sli ht con-
cussion” and that “irrational behav-
jor is not inconsistent . with such &
condition.” However,. in his televi-

_ sion speech, Kennedy said, . . . Ido
not seek to escape responsibility for
my actions by placing the
cither on the physical and emotional
trauma brought ou by the accident
or on anyone else.” And subsequent-
ly he acknowledged that, in any case,
by early morning when he visited
with Richards he was “completely in
control of my senses.” {

Kennedy stated that his actions, as
he recounted them, “make no sense
to me atall"; that his failure to report

the accident immediately is “inde- .
fensible”; that his various words
deeds were “inexplicable, inconsist-
ent and inconclusive.” He told the
223
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television ludlenec. “I was over-
come, I'm frank touy,bylwmih

-of emotions: grief, fear, doubt, ex- _

Eight Basic Quudou. Benmle
Kennedy's ultimate’ explanation. is
that his conduct defies. explanation,
it is perhaps not surprising that the
record remains littered with im-

haustion, ic, co ln‘
austion pmc IB

. plausibilities and outright contras-:-.
. dictions—and . raises dpubts *that

Kennedy is telling the truth. Tllelt
cight ‘basic questions in
Ieap from the avmllblc e\ndenoe: Y

 Where weas Kemudy mlly u&-
uw Miss Kopechne? . -

This question occurred to lndgz
Boyle because of a variety of facts
adduced at the inquest. Kennedy™ -’
told no one except Crimmins that he
and Miss Kopechne were leaving the .

" party and, thoughhcwthchon.hc

said good-night to none of his guests.

Alchough he ostensibly was pm- :

_ing to be sure of crossing before the

last scheduled ferry run at mi
and although cight of the remaining -
guests planned to return to
town for the night, he offered none
of them a ride.*
Kennedy on_this pne owmon
chou to drive himself, although he
ly drove on any other. Crimmins
tesn ed that when Kennedy asked
him for the car keys, he explnned
that he was taking Miss Kopechne to*™
Edgartown because she was ill. Yet

*In fact, ‘none of the
to Edgartown that night; ml npd on
Chlpp.qmddck.




. Miss Kopechne told no one
- was jll, not even Kennedy,
- subsequently has admitted. She s
* .good-night to nonc of her frier
Although she did not have & k
her motel room; she did not gsk her
‘roommate for a key, and she did not -
 trouble to take her purse with her.
" The greatest difficulty with Keny
‘nedy’s claim that he was for
the ferry, however, arises from the
nature of the roads he traveled. To
go from the paved main road Im
to the ferry onto the dirt Dyke
2 drivl:rl mus:’ consciously m
near halt and execute a H
turn. A driver instantly feels the dif- -
ference in the surfaces. The main
io‘dd is smooth Jnm.dlm: :
oad is, as countless investigators
have said, like a “washboard.” Kene
nedy contends that “the difference
between paved and unpaved, for
anyone who lives on Cape Cod or
visits the island . . . the roads are
indistinguishable.”. But Washington-
=5 E s 4
Star ‘reporter James R. Dickenson = °
summed up the conclusion reached -
..by numerous other journalists over
"the years when he wrote last Novem-
ber: “However, his contention that,
_he inadvertently took a wrong turn
and that he thought he was headed
west on the asphalt road to the ferry
to Edgartown instead of the dirt
road cast to Dyke Bridge and the -
Atlantic beach i, to anyone who has
driven it, not just inexplicable—it’s
incredible. That is the best interpre-
tation that can be put on it."
To Judge Boyle, Kennedy's claim

i / A e Drew conclusion fi
: he in- rst. Then
also was incredible P—“F—‘m-'h—-"l‘— A provided inference without

uest, the judge was far from hostile
to the Scnator and, indced, at times - stating the facts on which
“precluded questions or_tesimony the inference 1is based.

“that _might have becn damaging.
evertheless, in His hna ings,
Judge Boyle stated: :

“[ infer a reasonable and probable -
explanation of the totality of the
above facts is that Kennedy and -
Kopechne did ot intend to return to

. 5 9AGAZING, @ 1000 Tl WG . 223




artown at that time; that Kesing- -
dy did not intend to drive to the fesry -
slip, and his turn onto Dyke Road -
was intentional, ... . .. .-
“A speed of .even 20 miles per
hour, as Kennedy testified to, operat-,
ing a car-as large as this '
would at least be negligent: and,
possibly, reckless. 1f Kennedy knew
of this hazard, his operation of the.
vehicle constituted criminal conduct.
d;_“&ilicr glhluly 18, Jlde cliad h;ui'"
ven over Chappaquiddick (Main]- -
Road three times and over Dyke:
e B detees ves i
1 ne n driven over >
" paquiddick Road five times and over
Dyke Road and Dyke Bridge twide. °
] believe it probable that Kenne-’
dy knewofthe%mrd that lay ahead
of him on Dyke Road but that, for

some reason not apparent from the
testimony, he' filed to exercise
care as he approached the bridge.
« *“I therefore find there is probable
cause to bélieve that Edward M.
Kennedy operated his motot vehicle
-negligently on a way or in‘a place to .
which the public have a right of
access and that such operation ap-
pears to have contributed to
death of Mary Jo Kopechne.” . -
" Did the accident happen_the way 8. Unsubstantiated and in fact
" Kennedy explains 42 ~ . . . is untrue. In the early
In_the four decades that %ke 1970's a car dropped both
8. k—u"d ¢ has stood over Youc ng, ¢ front wheels off the bridge
d:i‘v‘::‘f ::‘m on'y persorEverty at the exact place the Kennedy
<ol Kehnedys PRy iy vehicle left the structure.
were at the party swore that both he (Jeffers interview) . -

and Miss Kopechne appeared per- .
fectly sober when they left. Because. (Avtaskment D)
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» - the Senator did not éo to the Polwe :

9. w&mz:;{m:m 9. By the same token there is no
alyzer tests, So there is no proof that evidence what-so-ever that he
‘he w"vm‘m;mgr—% was not sober and in fact the
T.;‘..‘—"'““-——L—-'-— record is replete with testimnny
Ry - ‘thanner in which he drove . of the negligible amouat of
oo 10. wn Dyke was not a alcohol casumed by Kennedy that

‘ e man in contro . day. -
; ﬁf Kennedy testified at the inquest

| that he did not realize he hadturned | 10. No where is there testimony,

onto the wrong road until almost the- expert or otherwise, that
,  moment he plunged into the water. Kennedy was driving in an
-‘iY“o' also at the' inquest, -Markham irresponsible manner.
' :Lu'oted him as saying that “he took
wrong turn and he couldn’t turn

around.” In fact, there were several
- places where he could have turned
o " around, . including two. driveways
. within 150 yards of the bridge.
Kennedy - also ‘swore that, . al-

o * though looking straight ahead, he
did not ‘see the-bridge until “frac-

wn _tions of a second” or “the split sec-
: . - ond” before driving onto it. But
S when Markham returned with Ken-
~"nedy and Gargan later that night

o , “going fast,” Markham could see the.
bridge ahead. An Arthur D. Little

o ; Co. s:’ug.y. ordered by K:rlllnedy. re-
ported that it wai “essentially impos-

- ! sible to see the roadway ovc'tp&e
o bridge at night at a distance of much
_ ?reatcr than between 6o feét to go
e ‘ teet.” The most authoritative data .
. show that at 20 m.p.h., a reasonably

@ attentive driver can react and halt a
:ar on dry gravel within at :‘e;st 6o

* feet. So even under the most adverse

» conditions cited by his own study,

¥ 11, Kennedystillhad time tospotthe | 11. In fact Donald L. Sullivan of
bridge and comipletely stop—i/ as the the Arthur D. Little Co submitted
T R T, ¢ e an affidavit to the court stating

SR . "The rapid right turn, left turn,
and sharp upward deflection are
not only distracting but also
make it difficult to see the
bridge before one is on it."

He further stated ". . . it is
our opinion that braking only
will not prevent a car in this
. position, traveling at a speed
of 20 mph, from going over the
rail, (Authur D. Little Report)

(Atsaehment B p.93) i
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Senator Vw'vorc and his cmwlm st
assume, he was going only 20 m.p.h. 12. There was only one question which
Henwfdu.tﬁes:nm‘ame was asked which the judge

of his speed has not been challenged, limited and the prosecutor did
probably because it seemed to be not object to that limitation.

. corroborated by the testimony of Furthermore, Supervisor Kemnedy
Supervisor - Kennedy. From skid testified that he saw no skid
marks “starting at the edge of the marks in the gravel. (ITnquest
bndﬁeomhe irt, }heMotqueh:- P. 475)

cles Registry investigator calou

the speed at 20 t0 22 m.p.h. But it is 13

impogsible sclentifically to deduce . Bill Gunn of the Reader's Digest

: solely on the basis of skid confirmed that the Reader's
.ms s:gd:nl interrupted—as Digest had Obtaine? a copy of
were those left by the Oldsmobile Police Chief Arena's accident
when it vaulted off the bridge. No report and that it was essentially
one at the inquest asked Supervisor the same as Supervisor Kennedy's
o Kennedy about this; technical fact. (7-8-80 interview)(Attmchment F)
& P;ge gio{ "l;esults of an 1?vcltigation
. g about the posst- of vehicle dynamics in a plunge
o 12. bilitythatthe l:l! t have startec ‘f)rml!‘l‘l the ‘slige“of a n:rtow '::'11 e"
mu%EEl’?_; E% y Raymond McHenry cites ''Accident
n ) BeXE O g e e report prepared by George W.
® ‘“‘"‘KBM B3 G ecated et chapinae
: unn state e
o Wt obtained a copy of George Kennedy's
13. @m@; report. However, Gunn said he
(] “report without written notarized su- did not know where it was and
lﬁgriuuon from Senator @ did not produce it. (7-10-80
v Bmedl interview,(Attachment K)
How fast was Kennedy traveling?
© To find out, The Di leonml_ted 14. The evidclancg reviewed by e!t:'he experts
traffic engineers with long -expe- was supplied to them solely by
8 rience il?x:tvaluating accidents for the Reager's Digest. (7-8-80
) both the federal government and Raymond McHenry interview and
private C“‘""'-'ﬂ‘s-if‘lﬁ‘ﬂﬁ-ﬂ' 7-8-80 Bill Gunn interview) The
ticularly relating to t 'Hm S 35 foot distance used as the
and distance the car sailed from the
14 Dridge convinced them that Kenne- distance the car traveled b)frl
[ ]
> rﬂf' e the McHenry study is in conflict
l%;;%:a::‘:nt:bn. driving muc will all evidence of record.

(Analysis of materials reviewed
for McHenry study.gg¢aehment B)
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mobile-accident nnll

Uiliging
ed anal techn
e b ‘&.’“&'me;"i'i

Tmu rtation and in nu-
memtrso legal cms.m fed
- masses of data~including the weight

and' wheel base oftbe car, the..

clevation of the road, and the.‘eo-
metric. features of thé bridge—into
an IBM computer. After repeated
computer runs, he mathematically

re-created the movements of the car.:

Here are wlut lm ﬁnll calculations

revell e e R
; T 1Lk

‘ ODrm 6:)M¢ R) side
. - of the Kennedy

dridpe at 4
1ding by rigoross scien

. ards, McHenry stipulates that his
speed computations could be in ervor -

- by plus or minus ¢ m.p.h. Thus the
car was traveling at a mintmum of 30

m.p.h.; 1t could have been going [

/m as 38 m.p.h.)

® Kennedy saw the Mww&a he 4

swas at least - s0 feet
Jh_ pro rom jart -

At least l7fmfmm the 6n¢¢, Ae

Immd the

high speed, the car

long the road, about m a5 /
up ttr bridge, jumped a s¥-inch-high

rud rail and hurtled approximatel;
- more feet into the water. Despite im-

_nedys bm&mg qﬂﬁm the car was still

15.

16.

Indicates the expenditure
of corporate funds.

Dyke Road is a single lane dirt
road leading up to a single

lane bridge. There is no center
marker dividing the road imto
right and left halves. Indeed
the one lane bridge must be
approached from the center of
the road. (Photo)/The 34 mph
speed is based on the assumption
that the car traveled 35 feet
after leaving the brigge--a
distance in conflict with the
record.

The estimate is in conflict with
the record. (Inquest Kennedy
testimony) No other witnesses
testified that they knew when
Kennedy saw the bridge.

. No witnesses testified that

they knew of any panic braking
on Kennedy's part.

Supervisor George Kennedy
testified under oath that there
were no skid marks on the gravel
leading up to the bridge.
(Inquest 475)

. 35 feet is in conflict with

any measurement of record.
(Analysis of materials reviewed
for McHenry study.)

(Attachment B)
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' _travéling betiveen 23 mpb, dind 38 :
a —"ﬁﬁ, !’&m 21. Calculation based on 35 foot
= ."”"'4"!{ b ' distance measurement which is

" Judge Boyle ruled that to travel. in conflict with the record.

the jarring Dyke Road even at a

speed of 20 m.p.h. was “negligent -

+ . and possibly reckless.” - i

22, - ingth Cgeat30t03% 22, There is no basis for the conclusion

inysted the reached because it is based on !
e 4 inaccurate data supplied by the

ham Reader's Digest to the researchers

D Kemmiy

| ""‘;m""""'“"‘" SIS or by the misinterpretation of _
Mﬁ‘ﬁfmﬁzo“z'm?ﬁ o that data. (Analysis of materials |

= iewed for McHenry studyfF
diving cfforts Kennedy says he ey
made?By his account, :nd!'mrdi-' (Astashment B)
nary” current was the primary rea-
son he failed. s
To - ascertain ‘just how strong a
curregt he u;oul have encountered,
! i t
23. Y sioned a scientific stu - 23. Expenditure of corporate funds.
MeRaute,’ an imem_ano ly re- Admiralty Lawyer Lawrence
‘[nowned oceanographic  engineer. Hoch, 160 State St, Boston MA
b Pl) | hired by Senator Edward M. Kennedy
showed this study to be inaccurate
and untrue.

This study was eeumissiemed .
at the.time Semater Edward Kemmedy
declaved “his sandidaey fer

" presidente,;, =
His assistant, Ernest Daddio, sam- - _ k
pled the current at Poucha Pond | X il :
" throughout the day of November : ' 7
- when tidal conditions were nearly A )
the same as they were the night of e
July 18-19, 1969. Scrupulously fol- °
lowing scientific methodology of
proven reliability, LeMchaute de-
termined that at the time Kennedy -
says the accident occurred, the cus-
rent was flowing at approximately .8 .
. knots® in the center of the pond, 1.2 °
knots at the eastern edge and proba-
bly one knot in the area where the
.car sank. In the opinion of Navy div-
ers and civilian water-safety experts
consulted by The Digest, a current
of between .8 and 1.2 knots would
constitute a significant impediment
to someonc trying to swim any ap-
preciable distance against it, espe-
‘ cially with clothes on. However,

" A hnot is 11§ m.ph.

s10402@50092
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ictures, drawn by a computer-|
fml'l)l‘ the data uledlz Raymond
ana!ynu. ulluunme the last few neond-tln

torl(annedy'l

24. This diagram is not consistent with Police Chief D.J.
Arena's diagram or photographs of the scene of the accident which
~ the Reader's Digest had access to. (Bill Gunn interview 7-8-80)
It is also in conflict with the manner in which the Authur D.
Little Co. described the accident occurring. (Authur D. Little
Report) Brian McHenry indicated that the computor study showed
the car swinging around so that it was perpendicular to the
bridge. (McHenry said that they disregarded the tide in their
calculations and it was not a factor considered in the swinging
around of the car after landing.) The Reader's Digest chose
not to publish the final frame of the film if it does exist.

(ASSachments P,H,M)
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given the prevailing - conditions,
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. the overturne

watersafety experts believe chat ¢

such a current would not have pesed

an insurmountable obstacle to a
poised and experienced '

- determined to rescue someone.

The car settled less than ten yards
From shore, its location eomraqml-
Ty marked by headlights still shining
under water. Ti indicate that

" the maximum depth of the pond st

the time was less than seven feet.

stcgginF into the water a short ;
tance downstream, a rescuer
25 Wm
' -shore ;
: i his back. .
car he would have'

Upon gnbbinﬁ

had to pull himself down only four
feet or so to enter or reach into the

passenger compartment through one

of the th.ree open windows.

been done, and the: way it

26. ave 'been” done, ' : says Berna
Council for National CoBperation

in Aquatics. . -
Gargan and Markham also cite.
the ferocity of the current as a princi-
pal cause of their failure to reach
Miss Kopechne. By 12:20 a.m., when
they supposedly began their dives,

the current had increased to 1.3°

knots in the middle of the J)ond and
1.5 knots on the castern side. Again,
in the judgment of expert divers,
currents of such velocy would

- make rescue efforts more difficult

but not impossible.
At the inquest, some of Kennedy's
228 ' ' \

25. Brian McHenry stated that the

current was not considered of

any consequence. (Interview

with Brian McHenry 7-7-9-80)

The record shows the current to

be flowing under the bridge

toward the car thus making it
impossible for a swimer to approach
with the current at his back.

There is no indication that
Bernard Empleton examined the
scene of the accident before
making this statement. He
was never cross-examined.
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fn::‘fk wc asked er ¢
" noted any injuries to. Gargad ¢
Markham hen they d.
said no. In the Edgartown'
station them:dny.cm
short-sleeved shirt. Yet
ns nor Supervis
served ‘any inj h.z
.arms, one of w rdin.m
Senator, had been * ‘scraped all
way from his clbow’ oooall
a bloodwd." .thgth.
er 9 4.m. on the :
wemhu{tolamnqum'emd ’
* finally informed some of Miss Ko-
pe:hnesfnmdsdmthﬂelmlbm G
an accident and she was
“What was done- to help;
the women asked. “Was the C
ST
" 't w, s0
lawyer Gargan, who only s few'

hours carlier allegedly had repeated- -
ly risked hueﬂ;edto -save . Mm,

i

i

E» |
%%z%ﬂ}’

ﬁ

i':E‘

. Kopechne. -

Not until & week later, lﬁq pub-
lic criticism of hus failure to do more
.lor Miss Kopechne mounted, ‘did
Kennedy come forth with the story -
that he had enlisted Gi and
_Markham in a rescue ition.

Why did Kennedy and his Jrends
not summon help immediately? |

Less than three minutes : after
wading to the shore, Kennedy could -
have had professional help on the
way simply by walking to the lighted
house some 400 feet from the bridge.
Its occupants, the Pierre Malm fam-
ily, would have made the calls, and
Kennedy -would not have wasted
time trotting to the co}nge '

. v 2
4 : 4 |




27.

(15 minutes by his estimate; : Hﬁ*
utes according to reporters whe lat-

er walked or jogged the route), .
" G and Markh;m had 2':‘.;
rienced no trauma, an '
djpnnk only “about ﬁourm' t
cause he especially wanted to,
.clearheaded to cook the steaks. En
route to the pond, they could have

paused a minute to sound the alarm -

at the fire station or call from one of
the houses. They did not. !

. District Attorney Edmund Dinis

‘explicitly asked Kennedy why he did

not summori outside help after the.

accident. Requesting and receivipg

“the ‘court’s indulgence,” l(elmeﬂy t

responded with a meandering mon
ologue during which he retold the
story: of his harrowing swim across
the channel and recounted his con-
fused thoughts. But he did not an-
swer the question. Minutes later, as

‘the district attorney started to press:
Kennedy on his delay in reporting to -

the police, Judge Boyle recessed the

inquest for lunch. Afterward, the

estion was not put dgain.
. Toward the cm'.’.of ﬁju testimony,

" Kennedy did state that after Gargan

and Markham were unable to rescue
Miss . Kopechne, he was. convinced

that she was dedd, and that therefore

it was uscless to'summon help. How-
cever, during the remainder of the
evening Kennddy, by his own ac-

count, hoped 'she was alive and -

acted as if she might be alive.

~ Regardless, that was not the ques-
tion. The question was and is: why
was assistance not requested soon
after the accident at a time when it

27. The
same line of question_i’g

pursued. (Inquest 73-

record reveals that the

was

28



. conceivably could have meant the P
difference between Ilfe aadrw

The Arthur D. Little Ca. study

' made for Kennedy concluded that

water would Iuvc rushed into the car

and expelled air from it so quickly -

that Miss Kopechne could have re-

" mained conscious for only one to -
four minutes. She could have beest .

revijed up to ten minutes after she
lost gonsciousness, the study report-
ed. So, according to the lmlm

"made under his luspwes. Kcnuedy X

could have saved Miss Ko,
his first efforts.

* The telephone rang at dlm Far-
rar’s Turf and Tackle Shop at 8:28
a.m. on the 1gth, and he removed the
body from t ewatlssun.l-le
was delayed five minutes at the ferry
landing because the ferry had just
departed. Thus, it is reasonable to-

-assumpe that, had he been summoned
-after the accident, Farrar could have

retrieved Miss Kopechne within 30. -

minutes, possibly 25. That would not

have beén soon enoughif the Asthur -

D. Litle Co. study is correct.

‘| However, Farrar, who was in the .
pond when the Oldsmobile was
righted, says that large air bubbles

emanated from the car then and as

it was dragged out of the water.
Both he and Jon Ahlbum, who su-
pervised the removal of the car, state
that there was no significant

amount of water in its trunk. And
' ’ 229
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Gargan all mv.rod wm quutioned
under oath.




ofldn?hummmnulnlhhh%:m14|ldu
mqueu o Kopechne. }t depiens
the body when d m]ohnmmfounduul. un.. .5;19.11:

mmnunnunsdnwnbyq:uuuondulumnd

e T it tha- s bl 6 oo LR T
ine ts the water a

depﬁo?&uwuduemdnbodywmvmdwm .be

; g:?u -aun&u.uumhmnoauwmmugucnddhqcbfn:

at 10:30 p.m. The u:odent mok plm:about an hour

the approximate sux- between low and tide, the
'd:ﬁeummmlmhmpondumkenm A

The middle line is also unsupported by scientific data. No
where in the record does it show this to have been determined
by personal observation or otherwise.

According to Bill Gunn and Brian McHenry, the Reader's
Digest obtained photos of the accident scene and the vehicle.
Brian McHenry said that the car was severely damaged by the
fall from the bridge. It was the analysis of damage to

the car which enabled them to determine how it landed. The
" AP wirephoto hmb51800fle clearly shows that the right

doors of the vehicle were buckled thus incapable of forming
an air lock. Severe damage to the car doors was testified

to by Police Chief Arena and John Farrar (Exhumation

hearing 17, 49) .

(Atttohlcli 3)




31. The Reader's Digest cited
ene Frieh and John Farrar
neither of whom are medical
experts and whose statements
that Mary Jo Kopechne had
suffocated were not testified to

under oath in court. The Reader's
Digest failed to report the
sworn testimony of Dr. Werner
Spitz, Deputy Chief Medical
Examiner of the State of
Maryland, an expert in pathology
at the University of Maryland,
and holder of many local and
foreighn credentials in his
field as well. Dr. Spitz
testified under oath". . . my
opinion within reasonable
medical certainty is that she
drowned." (Exhumation 247)
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" again that he was “going to drown.”

formed—could have cm% gs
cause and time O } ogrtain-

ty.® There is, tﬁuyﬁ..one' certainty.

-Whatever chance Miss

_may have had to live was
Kennedy"s failure to call thost totli-

tent to save her. ~
ru 8

] ennedy
his ssim across the harbor channel?

The most recent scientific find-

" ings show that he is not.

Of all the episodes Kennedy has

narrated, the channel swim isamong .

the most melodramatic. He knew,
. Three times he mentions the fero-
cious tide that almost pulled him
-down and swept him northward
“toward the direction of the Edgar-

.town Light and well out into the
darkness” as his strength ebbed

perilously. . - {

" Storms and shiftin m‘ds have
* changed the topography of Edgar-

town harbor in the years since 1969.
.So it is impossible today to take
‘measurements in the channel that

*The issuc of why there was no
S mdsxh Sunday morning, jul
at ten o' mor u

stae police to order an
informed by Lt. |George E.| il
et opie D mid. Actally,bed

nn y. Dinis sai e
er had caused delays which prevented o
plmfau:.ukingoﬂwhhlhhlyuﬁll

) y. AN i

In August, Dinis petiticaed a Pennsyl
court (0 urder .cxhumation and sn autopey.
mented by the prospect of their daughtes's body

. being removed from the grave and dissccied, Miss
Ko.xcha:;:l g':idauichn o=
autopsy and the court rejected the petition.

At the Pennsylvania hearing, Associste Medical
Examines Mills testified that, during the week
after the accident, Dinis told him he felt there was
no nced for an autopey. &

vania
Tor

32. Throughout the exhumation

hearing medical experts testified
that an autopsy would not have -
been conclusive as to either
cause or time of death.

. The unsubstantiated inference

is that Kennedy did not summon

help because he had something

to hide and that Miss Kopechne

died because of this purposeful

act. No where is this substantiated
in testimony or otherwise.
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would scientifically ascertsin the
precise velocity of the current be-
tween 1:35 and 1:45 a.m., July 19,
1969, the time Kenn is

friends claim he made his swim. But
other data, including tidal elevation

‘differences, did enable Bernasd Le- .
"Mehaute to calculate the relative
. strength and direction of the current.

“Around 1:30 a.m., the current was
weak to zero,” he reports. “After
about 1:30 a.m., the current flowed

_southward toward Katama Bay at an
"increasing] velocity until approxi-

mately 4 a.m.” Thus, had Kennedy

. encountered any. current at all, it
-would have swept him not north-
.ward toward the lighthouse, as he

says, but southward, in exactly the

"opposite direction.

Furthermore, an analysis of the.
inquest transcript discloses that

. Kennedy's account of his swim is -
‘contradicted by the separate, sworn

" testimony| of his two loyal allies,

Gargan and Markham.
From the ferry landing on Chap-

: r:quiddick, they watched three or
u

r minutes until Kennedy was half

.to three-quarters of the way across

the channel—well past the area °

* where he claims the awful tidesbeset
him. He was not being swept away. - °

On the contrary, Markham testified
that he was swimming toward the
landing 'at Edgartown. Neither
Markham nor Gargan observed him
experiencing any difficulty; neither
saw any cause for alarm. :
“Weren't you concerned about his
ability to make it?”" Judge Boyle
asked. .o '
' i -
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*“No, not at all 2 Gargan
“The Senator can awun that Vl or

six times both wa

Why did Ken awais tem howrs to
repors the accident? ;

To this question, Kcnnedy menl‘
times has rej)hed by saying that he
simply could not bear to call Mrs.
Kopechne in the middle of the ni
The question, though, is why did he

. not notify the police?. -

- Asked by Boston. Globe l'eponus
in 1974, Kennedy said that while
swimming the channel he thought to
himself, I just can’t do'it. l)mani
do it | just can't. do st. .

By 7:30 a.m., he was mﬁuendy
composed. to dress neatly, take a
walk nnd talk with Ri elﬂlll
about the weather. Why did he not
80 to the police then? Because, Ken-

. nedy says, he still hoped that the
accident had not oocumd and that

232

102

Miss Kopccbne was alme.r ’ﬂm is
what he “willed.” .
Markham says’ lhat lle' ‘and
an ‘assured Kennedy' that the:
accl ent had indeed occurred and
advised that he must report it at
once. But the Senator and his two-
friends did not report jit then by
walking a few blocks to the police
station. Instead, they rode the ferry
back to Cha paquuddlck and stood
around unnr suddenly ' confronted
" with evidence that the car had been
" discovered in the pond. Only then did
they hurry to report. the accident.
Inits series of articles about Chap-
paquiddick, the Boston bec on
October 29, 1974, reported:
“Further, a highly knawledgeable
source has told ‘i\e Globe that Ken-
ncdy sown narrative contains signifi-
cant maccuracxcs, and a true account
would contradict material elements
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of hii’ publi¢ s't::emenn and sword
testimony at t mquat m Mis
Pedme s dmh. : Ml
“In particular, K
h Gargan ag

I e us:mrce. W w:f not associ-
ated wi prosecuton the D~
mobile ldurgd er h
vigorously disput (her m of
Kennedy's account, including & pur-
ported rescue attempt an hour after
the accident.” *

Uncorroborated statemants 30" 34 In view of the Reader's Digest's

own interpretation of the
validity of the above .t:acmm:
which is extremely damagin
n ; ; PR Senator Kennedy, the quest on
’ =8 is raised as to why it was
included in the article at all.

103

*

three reporters. who prepared the
‘Globe scries are reputable journal-
ists, and in other respects that Digest-
rescarchers could check. dleu' arti- .
. cles were accurate. Sl o
Was there a cover-up?
Kennedy contends that from the'
outset he fully and honestly has
. answered all questions about Chap-
paquiddick and that he will con-
tinue to do so. People: who: have
* doubts, he says, can look at the’
public rcCOl’d and judge for them-.
selves. ‘
Yet the mquest record of wlm.
‘Kennedy said to Markham and Gar-'
gan minutes before reporting to the
polu:c— As far as you know, you
didn't know anythmg about the acci- .

dent that ' night"—clearly ‘demon-,
35 strates that, at least nﬁﬁm . 35. Inference.
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"~ Andthe carcfully cralted repost to-
36. hict Arena did I"nae the % k
" there were ten witnesses t0 Tvents
" Dreceding and Tfollowing the &eci-
. .dent, two of whom possessed de-
", gailed knowledge. By omitung the;
.. . facts, Kennedy enabled all the wit-
'* nesses -to_leave the uland belg,
mghtiall on July igth, and a
- jnterrogation at a time w their
* “memorics were Ircsh and belore t

" could be coached. - . o .
38, ' Whena state official, Supervisor
* ° Kennedy, in_pursuit of his 593.
sought to question him, the Senator
' e ||c3 tersely, "1_have
‘ " and wal . He neve

* ment, and walked away :
39. - . made himself available to (hAJ-

36. In fact Kennedy stated in the

report referred to here, "I

recall walking back to where my
friends were eating."

. Omitting the details of the

barbecue did not enable anyone
to leave. In fact Kennedy,
Gargan, Markham, Tretter and
Crimmins all appeared at the
police station July 19, 1969.
Police Chief Jim Arena spoke to
Rosemary Keough by phone at the
Katama Shores Motel. No one
ever refused to talk to Police
Chief Arena, all were readily
available and all appeared
voluntarily when summoned.

. It was Kennedy's right to

remain silent as provided
by law.

. There is no evidence that Chief

Arena ever asked to see him.
Kennedy appeared when summoned
thus he did make himself available.
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42,

Reader's Digest Page 235 Column 2

visor Kennedy, as hiy friends had

promiscd,
- Contrary to the impression he has ~
' promulgated, Kennedy never sub-

mitted to_examination or cross-ex-
Rf]

2 2 picad guiity
to a2 misdemeanor )

in ‘return 41
suspended sentence., Kenn .
avm!i?a the kind of searching,
sary interrogation a tnial wo ve

entailed. iy
o matter how you cut it,”

Steele later said, “you simply don't

treata United States Scnator who isa
criminal defendant the same way you
treat a stockbroker. It's just one

. Untrue. The prosecutor

cross-examined Kennedy at the
inquest which was a court
of law before a judge.

. The inference is that underhanded

bargaining by Senator Kennedy's
attorneys enabled him to plead
guilty to a lesser charge.

The fact of the matter is that
the charge of "leavinﬁ the
scene of the accident”, a
misdemeanor, was the exact
citation issued against Senator
Kennedy the afternoon of the
accident. (Igguest 589-591)
(Exhumation 14)

. The juxtaposition of these

sentences misleads the layman

in interpreting the actual

legal proceedings. Kennedy pleaded
guilty to a misdemenor and received
a suspended sentence. Subsequently
he was cross-examined during the
course of the inquest convened

to determine whether there was
probably cause to believe that

a negligent homicide had occurred.
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of the hilings of human: asture.”
Responding to public clamér and
critici:;n. District Amdmlu@ s re-
quested an inquest Boyle
scheduled one for September 3, st
ulating lt(!m .etd wotlzl be opm
. Press. Kennedy ‘lawyers ; then
pealed to the Massachusetts -
Court, which on September 2 post-
poned'the inquest indefinitely. -
None of the young women at the
party were ever suspected of wrong-
doing. But Kennedy spent “some-

1 0%

thing. less than $32,000" of "his
own moncey to pay lawyers for them
as well as for Crimmins, La Rosa
and Tretter. These lawyers and his ,'
own fled suits demanding that the -
State Supreme Court . order " the "
inquest- closed to the press and
public, and the court ultimately
obliged. : R

. The inquest finally began on Jan- :
uary s, 1970. Its conduct in Yy
had significant effects. Had report--

‘ers been present to -3

.
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' ‘ll' RaP)s ¢ i
the collective ¢ ds,

ublic pressure for a serious. in
tigation probably would mye -

irresistible,

‘found little to report ‘other
Kennedy's confident assertion: *1
expect to be vindicated and- vindi- -

cated fully’ when the transcripts '

-are made public and 1 am then
allowed to answer questions.” But '
“the transcripts were ‘not_soon to

S ok T Wil
yupreme Court ordere :

] any possibility of Turther
lgﬁll k;ﬁ 'iiainst KeE had
passed. iy S 1P

The Dukes County grand -jury
had been cager to investigate the

death of Miss Kopechne, but agreed
238 ; - =

. to wait until after the inquest, per-" -
"suaded that the transcript’ would °
facilitate its inquiry. In Macch 1970,
. foreman Leslic H. Leland, an idealis-

tic young druggist, formally asked
District Attorney Dinis to -convene ¢

".the grand jury in special session. .
“Everyone feels that a great injustice

has been ‘done.to the democratic -

" process, that there's been a white:
.wash, a cover-up, and that things’

have been swept under the rug,” he

 declared. I just fee! we have certain -

duties- and responsibilities as jugy -

. members to fulfill. A great deal of
time has passed since the girl died,
*and it's time the public found out

what happened.” " e
Presiding over the special session

was 67-year-old Judge Wilfred ].

Paquet, a Derhocratic Party stalwart.

[ . .

o 43.

rom the inqﬁégt; t‘g pten o ‘
‘than |

The Reader's Digest drew
negative inferences and drew
damaging conclusions when in
fact there was a legal right

to appeal that decisiom. :
No appeal was taken and therefore
it must be presumed that the
public well-fair had been served
in the absence of any influence
or malfeaseance on the part

of the prosecution.

Implies a significantly 1
period of time passed wha:ngn
actuality the inquest transcripts
were released June 7, 1980--exactly
6 months after the inquest was
held and only 8 weeks after the
grand jury investigation.




As he harangued the jurors bl'
minutes .about the limitations

their responsibilities, Paquet A
sitting beside him a priest who,

fore the deliberations, had prayed
that the jury would exercise “jus- -
tice and dm:ity._" The aging judge .

dge. To their astonishment, they

:rcxl': no: allo\;ved to ;fdkl.he
- transcript or Judge Boyle's |

(in whi!c)ht the iﬁn_ concluded that

Kennedy probably was guilty of
" “criminal conduct"l)‘. v REINR

Hamstrung by these restrictions. 9 ;5
iven li 5. The fact is that a grand jury

.-and given little data by Dinis, ¢ - Sachu s Gl it e g L
entity under our constitution.
They can do almost anything
they want to.

ify |

returning an_indictment.' Kennedy
was F[_g;, ]
ON Arnit 29, 1970, the inquest testi-
mony was released. Later that day,
Kennedy issued a statement: “In my
. personal view, the inference and ul-
timate finding of the judge's report
‘are not justihed and I reject them.
The facts of this incident are now
fully public, and eventual judgment
and understanding rests where it
belongs. For myself, | plan no
‘further statement on _this tragic
" matter,” ' g
“That's the. Way It Was.” For
years, Kennedy and the ten others
who were on the island with him
have maintained a stonewall of s;.
lence around the mystery of Chappa- *
quiddick. “I see no prospect of
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talking about it.' Not today, mot

tomorrow, and not’the, next day. |
_see no ng:chs‘sity of ul(k;ing about it

ever,” said Markham. Teet-

terand Crimmins; llong:l%ﬁ :

the ‘women, have also temained

muate. - .. 0
In 1974, Boston Globde ps
did elicit a few words from the fifth
woman, Miss Esther Ne Terae
these are questions that should have
been asked at the inquest and were
not. [The answers] could result in
national stories and I'm not about to
subject myself to that kind of public-
ity again. . . . Like everyone else, I'm
:‘e{‘mﬁed as to wha:h went on. | can't

ieve everything that's been said in
his [Kennc?;!:] vor. There are s0
‘many conflicts.” 4=
Ray LaRosa also said a few \vordl‘z'

“The lawyers coached us pretty
good. We knew what to expect.”
Last fall, with the approach of his
entry into the Presidential campaign, -
Kennedy began to grant a few in-
terviews. But he has yet to deviate
from the story he told some ten
years ago. In a CBS telecast last
November, correspondent Roger
Mudd asked, “Do you think, Sena-
tor, that anybody really will ‘ever
fully believe your explanation of the
Chappaquiddick . . . " . BT
The reply of Senator Kennedy,:
verbatim, was: -
~ “Oh, there's. . . the problemis. ..
from that night . : .| found the , i .
the. . .the. . .the. . .the. . .con-
duct and behavior-almost a sort of -
. . . beyond belief myself, * - :
“That's ‘'why it's been . . ! but I
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- think that that’s, that’s the ws

* "That's, that's, that happens

- thewayitwas; - S
e ot e R

ee'e, VC sondisee -

that . . ..that evening, in, in, in, in
the.._.uauwlto?’m"hiﬁg ,
the accident, and the .. .andthethe
 sense of loss, the sense, of hope; and
the, and the sense of tragedy and the
whole set of certain circumtances;
that . . . the, the behavior was inex-
PUESO'T find tha those cho

' that those, those . . .
those types of questions as they:
apply to that . . . they're- i

in my own . . J soul, as well.

But, that, that happens to be the
\Vlyn(wu:‘{ S 1P
SuoatLy ArTER OFFERING this expla-
nation, Senator Kennedy declared
~on NBC’s “Meet the Press™: “There

3 2m‘g:tiqgtobemyminblml-
on that is going to
testimony. . . .'If there w?ce:z'
going to be any new information
that was going ¢o be different or

challenge the sworn testimony that
I gave, there would be absolutely
no reason that I. should copsider -
cither, one, remaining in public life,
let alone run for the Presidericy of
the United States. Absolutely none.”
Recent “scientific: findings by
oceanographic engineer . .
Mehaute show that the main part of *
Kennedy's sworn account of his
swim across the Edgartown harbor
channel is false. Recent. scienti
findings by the -eminent accident
analyst Raymond . McHenry show
that Kennedy's sworn_account of
how he drove down Dyke Road is'
false. Thorough analysis of the in-.
quest testimony shows that Ken- .
nedy’s often repeated claim.that he
codperated wholchcartedly with in:
vestigators-is false.. . - o
Despite all this “new informa- °
tion,” Senator Kennedy adheres to
his ten-year-old story and insists:
““That happens to be the way it was.”
So now, as Senator Kennedy himself
_states: “People will have to form
their opinion.” . .- T




ATTACHMENT B

ANALYSIS OF THE RAYMOND MCHENRY SPEED STUDY COMMISSIONED BY m
READER'S DIGEST CORPORATION.

I. The Speed the Car was Traveling when the Accident Occurred.

On January 7, 1970, Police Chief Jim Arena testified that
Senator Edward M. Kennedy listed the speed he was traveling at the
time of the accident in the accident report as 20 mph. (Ingquest 599)

This speed estimate was supported by the January 7, 1970 inquest
testimony of the supervisor of the Registry of Motor Vehicles,
George W. Kennedy who investigated the case and was considered
an’ accident expert. George Kennedy testified that in his opinion
the speed of the car was "approximately around 20 to 22 mph."
{Inquest 471)

Nowhere in the official transcripts of either the exhumation
or inquest hearings was the official speed estimate of 20 to 22
mph questioned.

II. Distance the Car Traveled after Leaving the Dike Bridge.

At the exhumation hearing Police Chief Domenick Jim Arena preserted
an accident report which was drawn at the scene of the accident.
Police Chief Arena's measurements were compared with those of the
Department of Motor Vehiclds supervisor's George W. Kennedy and
- his assistant inspector Robert Molla. (Inquest 583)

Police Chief Arena's accident report is a part of the exhumation
transcripts and is readily available to the public. The report clearly
shows that the car was resting 23 feet 4 inches farther along the
bridge from where it left the structure. (Attachment P)

At the exhumation hearing Police Chief Arena teetified, "it
landed in the water about 23 feet up and about 5 feet out.” (Exhumation
18) These measurements compared favorablely with those of the
registry inspectors (Exhumation 27)

On October 20, 1969 at the exhumation hearing, John Farrar
supported Police Chief Arena's testimony (Exhumation 41) and also
stated that he did not make any measurements himself at the scene
of the accident until a week later (Exhumation 41) However, on
January 7, 1970, John Farrar testified before a different judge
"I found to be a projectory or a distance from the point of impact
to the car of approximately 36 feet and a drop of eight feet."

(Inquest 546) Farrar also stated, "The measurement as to the footages
on the bridge were within two hours after the accident." (Inquest 545)

John Farrar's sworn testimonies before two different judges with
regard to material statements which could have had a significant
impact on the outcome of the proceedings are clearly in serious
conflict with each other and seem to imply that John Farrar
could possibly have been guilty of perjury before one of the
two judges. In any event, he cannot be regarded as a reliable
witness.
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Ray McHenry cites both John Farrar's inquest and exhumation
testimonies in his list of materials reviewed. Bill Gumn verified
that both documents were studied. Since the error in John Farrar's
testimony is prominent it must be assumed that both Ray McHenry
and the Reader's Digest was aware of the fact that John Farrar was
not a reliable witness and certainly his testimony should not
be taken over the two investigating officers who gave the distance
as 23 feet 4 inches.

In their February 1980 article the Reader's Digest stated that
the car "hurtled approximately 35 more feet into the water.® Nowhere
in the official testimony is a distance of 35 feet mentioned. However
it must be noted that the 35 foot distance mentioned is much closer
to John Farrar's 36 foot measurement than that of the invest:igatmg
officers measurement of 23 feet 4 inches.

Nowhere in the testimony was the car described as "hurtling”
through the air, wich implies high speed. To the contrary, the
Authur D. Little Report cited at the inquest states, "Since the
wheels on the passenger side went over the curb first, the car
would tend to rotate with the passenger side falling first. As
the center of gravity goes over the curb the car would also tend to
flip, end over end, onto the roof.” (Attachment R p. 93)

Fram measurements made at Dike Bridge in February of 1980
by the complainant, the camplainant is absolutely convinced that
Mr. John Farrar's 36 foot measurement is greatly in error and that
Police Chief Jim Arena's is accurate. The camplainant believes
that anyone studying the case could not conclude otherwise.

The camplainant conducted several interviews with Bill Gunn
of the Reader's Digest and with Brian and Raymond McHenry in an
attempt to verify where they arrived at the 35 foot distance
which was the vital distance used in the study they conducfed

In the camplainant's opinion this 35 foot distance was of
the greatest importance because it was the distance on which the
entire speed study was based. Yet in the following interviews
the respondents either would not or could not say where the
distance came from.

July 8, 1980 Bill Gunn (Attachment F)

July 8, 1980 Ray McHenry (Attachment G)

July 9, 1980 Brian McHenry (Attachment H)
July 10, 1980 Bill Gunn (Attachment K)

July 14, 1980 Mrs. Ray McHenry (Attachment L)

Finally on July 16, 1980--his memory remarkably clear—--
Mr. Ray McHenry had a long telephone conversation with the complainant
in which he carefully detailed the mathematical calculations he used
in determining the 35 foot distance on which he based his study.
(Attachment M)

The complainant followed Ray McHenry's mathematical instructions
carefully and was still unable to arrive at a distance measurement
of 35 feet (Attachment N)
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The complainant also noted that Ray McHenry's distance figure wa

based on rough estimates made from photographs, widely varying measurements
reported by the investigating officers and the Authur D. Little Co., and
that Ray McHenry himself stated that the sketches presented to the court
were rough and not dependable and that he himself had never inspected

the scene of the accident. (Attachment M)

From persoggl Yg_ger;le, ce, the complainant believes it is impossible
to determine th&/€Xacl Center of gravity of the car from the available
information 11 years after the accident occurred, especially in view
of the fact that the bridge has been rebuilt and is not exactly as
it was. The complainant also believes that even if the longest roughly
estimated distances .acceptable are used, they still will not yeild a
distance measurement as great as the 35 foot distance which was used
in the Ray McHenry study. (Attachment N)

The complainant believes that the 35 foot distance on which the study
was based was purposely exaggerated in order to manipulate the outcome of
the speed study with the intention of negatively influencing
the federal election campaign of Senator Edward Kennedy. This belief
is supported by the fact that not only is the method of arriving at
the 35 foot distance figure questionable but also by the obvious
bias against Senator Kennedy exhibited by Brian McHenry. (Attachemnt H)
The complainant also questions the sincerity of Mr. Ray McHenry, who
was in charge of the study, because he declined an invitation to
personally inspect the scene of the accident even though he himself
stated that the condition of the pond's bottom had a huge impact on
the outcome of the study. Failure on Mr. McHenry's part to ascertain
that the pond bottom was hard packed instead of soft caused him
to figure an 8 mph variance (27%) which had the effect of greatly
exaggerating the speed the car could have been traveling.(Attachment M)

Mr. Ray McHenry stated that he did not know if the pond had a hard
of soft botom yet he cites John Farrar's exhumation testimony
as a reference in which Mr. Farrar testified that the bottom "was
hard packed sand." (Exhumation 50) The texture of the pond bottom
could also have been determined by the trip to the scene which was
declined dispite the fact that Mr. McHenry had to have been aware
of the importance of the accuracy of the study he was about to undertake .

Instead of ascertaining the consitency of the pond bottom, Ray
McHenry figured the speed the car would have been traveling if it landed
35 feet out on a soft bottom (which was 8 mph greater: than on a
hard bottom 1like the pond did have) and reported his findings as
34 mph + 4 mph. The effect of ignoring the true consistency of the
pond bottom and reporting it as two different possiblities was to
increase the possible speed. Thus in the eyes of the reader it
appeared that the car must have been traveling at an excessively high
rate of speed..almost 40 mph...which McHenry himself admitted is in
serious error because the pond bottom was hard packed sand.

(Attachment M)

The complainant believes the Reader's Digest Corporation
purposely reported the results of a soft bottom landing with the
figures for a hard bottom landing in order to increase the negative
impact the study would have on Senator Edward Kennedy's federal
election campaign.




T
wn
o
™
o
v
o
o0

The complainant believes that the Reader's Digest reported to its
readers that Kennedy's car "hurtled approximately 35 more feet into the
water" (Attachment A-20) to give the reader the impression that the car
sailed a great distance from the bridge when--by their own admission=--
the 35 foot measurement was a manipulated mathematical calculation. In
reality the car was resting only 5 to 6 feet from the bridge itself
and only 23 feet 4 inches from where it left the structure which is only
5 feet farther than the length of the car itself which must be accounted
for since the Authur D. Littdds Co determined the car flipped end
over end off the bridge.

108 Skid Marks Leading up to the Bridge.

Police Chief Jim Arena's accident report clearly shows that the 2 skid
marks began at the start of the bridge. The right skid was 18 feet long
and the left was 33 feet 2 inches long.. These measurements were supported
by the testimony of George W. Kennedy (Inquest 458). Police Chief Arena
described the skid marks under oath. (Exhumation 27).

On January 7, 1970 George W. Kennedy testified "I had noticed the
skid marks on the bridge starting at the edge of the bridge on the dirt
and continuing straight to the right and over.™ (Inquest 255) Throughout
his testimony George Kennedy specifically stated the skid marks began at
the bridge.(Inquest 455, 456, 457, 458,459,475) When pointedly asked if he
had observed any skid marks on the road leading up to the bridge,

Motor Vehicle Inspector George Kennedy clearly stated under oath that he
did not see any. (Inquest 475)

The complainant tested the road surface for its ability to show a skid
mark. The Dyke Road is a soft mixture of sand and pea gravel. In February
1980 the complainant, driving directly toward Dike Bridge in the middle
of Dyke Road at a speed of 17 mph, slammed on the brakes, The resulting
skid was very deep and highly visible.(Attachment T) It was not obliderated
by driying over it. It is the complainant's opinion that had there been
skid marks leading up to Dike Bridge when the Department of Motor
Vehicles supervisor inspected the scene, they would have been obvious.

In February 1980 the Reader"s Digest reported “At least 17 feet from
the bridge, he (Kennedy) slammed the brakes down hard.-“panic braking",
which locked the front wheels. Propelled by the high speed, the car skidded
17 feet along the road about another 25 feet up the bridge...."

(Attachment A-19)

When asked how he determined that the car skidded 17 feet up to the
bridge 10 years after the accident occurred and dispite the fact the Motor
Vehicle Supervisor testified that there were no skid marks on the dirt
road, Ray McHenry said that he followed the angle of the skid marks
drawn on the police accident reports back to the curve in the road.

He said that he assumed that the car. “s brakes had been applied where
it left the curve of the road and traveled in a straight line to where
the marks on the bridge began. (Attachment M)

The complariant notes that earlier in the very same interview
when discussing the official police and Department of Motor Vehicles
Accident reports, Ray McHenry himself stated that the diagrams were
not accurate and were not to be depended on because they were roughly
drawn--particularly in regard to the angle the road was to the bridge.
(Attachments M,E) This was also supported by Bill Gunn of the Reader‘s
Digest. Yet Mr. McHenry freely stated that he based the idea that
the car skidded 17 feet along the road on the very diagrams he said
were too inaccurate to be depended on.
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The complainant believes that the reliance on the "inaccura :
diagrams when they could be used to negatively impact Senator Edward Kennedy's
federal election campaign but the failure to utilize them when they were
in conflict with the excessive 35 foot distance measurement used to
disparage Senator Edward Kennedy clearly shows the intent of the
respondents was not to accurately report a news event, but rather
to create an incidentivith the intention of negatively influencing
Senator Edward Kennedy's federal election campaign.

. The obvious bias exhibited by Brian McHenry (Attachment H) and the
failure of Ray McHenry to inspect the accident scene when invited to
do so supports the suspicition that the results of the study were
purposely manipulated to disparage a candidate for federal office.

IV. Manipulation of the Results of the Raymond McHenry Study by the
Reader's Digest Corporation.

In the July 16, 1980 interview, Ray McHenry stated that the Reader's
Digest added their own emphasis to his report and they "certainly
punched-up the language." He elaborated on how they had changed
“left" side of the road to read "wrong" side of the road and stated
that if it wasn't in his report the Reader's Digest had changed the
wording--not him. (Attachment M-18)

The complainant cites the following changes in wording between
the part of the Ray McHenry report supplied to her (Attachment Q)
and the Reader's Digest article:

1. McHenry: "The approach to the bridge was made in the left lane of
the approach road." (McHenry also noted in the interview that
he was well aware of the fact that Dyke Rd was a single lane)
“m.‘ ~mont V)

Reader's Digest: "Driving on the wrong (left) side of the road..."

a hard application of the brakes occurred at a point
at least 17 feet before contact with the bridge."

Reader's Digest: "At least 17 feet from the bridge he slammed
the brakes down hard-"panick braking" which locked the front wheels."

McHenry: “The direction of motion and the distance traveled from
the edge of the bridge to the reported landing area on the
channel bottom (approximately 35 feet of travel by the center of
gravity) are the primary items of evidence...."

Reader's Digest: The car"hurtled approximately 35 more feet into
the water."

Ray McHenry never made a value judgement on the basis of his study.
Yet dispite the failabilities and manipulations of their study--of
which the Reader's Digest must have been aware--the Reader's Digest
made a very serious accusation against a candidate for federal office.
The Reader's Digest stated "By approaching the hazardous bridge at 30 to

38 m.p.h. Kennedy clearly invited the disaster that in fact insued."
(Attachment A-22)




: 'ﬂw serimmss of the Mer s nigest’ a

be underrated In paying for this manipulat tudy er!
Digest expended corporate funds for a study designed to te

false evidence which could be used to accuse a candidate for a federal
office of negligent homicide. They then expended corporate funds

to provide video tapes of their purchased study to the major media
networks. They not only provided the results. of their manipulated
study to many newspapers they also wrote an article published

in the Reader's Digest which was distributed to 18 % million
subscribers and which has a readership of 60 million.

This is a flagrant misuse of corporate funds for the
purpose of influencing a federal election.




ATTACHMENT C

STUDY OF THE TIDES AND CURRENTS COMMISSIONED BY THE READER'S DIGEST
CORPORATION.

Page 227 Column 1 of the February 1980 Reader's Digest states,
"The Digest hst November commissioned a scientific study by Bernard Le Mahaute."

The complainant charges that the above sentence shows that the
Reader's Digest not only expended corporate funds for the study but
chose to expend those funds at the very time that Senator Edward

" M. Kennedy declared. his candidacy for President of the United States.

The complainant believes that this study was purposely controlled to
disparage Senator Edward M. Kennedy. The findings of Bernard Le Mahaute
have been demonstrated to be inaccurate and untrue by Admiralty Lawyer
Lawrence Hoch, 160 State St. Boston, MA.

The complainant visited Martha's Vineyard shortly after the
Reader's Digest article came out and found many of the island residents
to be very upset by what they considered untrue allegations by the
Reader's Digest particularly regarding the tides. In fact, Robert T. Morgan,
Edgartown Harbormaster, called a press conference to refute the Reader's
Digest's allegations concerning the tides.

It is the complainants belief that the Bernard LeMahaute tide
study was paid for by corporate funds and the findings manipulated
to negatively influence the federal election campaign of Senator
Edward M. Kennedy for the Democratic presidential nomination. The
complainant does not believe the study was a legitimate expense
incurred covering a news event but rather was incurred to
“invent" news for the purpose of disparaging a candidate for
federal office.
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' February 24, 1980 personal conversation with Mr, Jerry Jeffe
a resident of Chappaquiddick Island who operates a tow. tru¢
Jerry Jeffers Box 365 Edgartown, Ma 02359 (617) 627-5406

1. Mr. Jeffers asked that his name be kept confidential.

2. Mr. Jeffers stated that he thought in 1971 he received
a call from Mrs. Malm who lives in Dike House next to
Dike Bridge that a car had gone part way off the bridge
and to come quick before it toppled into the water. Jeffers
arrived to find that the vehicle had one occupant who
appeared throughly scared who could not get out of the car
because every time he moved the car tilted and it looked
like it would fall in at any moment. Both front wheels
had gone off the structure at the exact place Kennedy's
car had gone off. They managed to attach ropes to the
car and pull it back onto the bridge before it fell into
Poucha Pond.

Mr. Jeffers stated that a few years ago they had completely
rebuilt the bridge putting in new pilings and new planks.

I was concerned about the accuracy of my measurements

but Jeffers assured me the beginning and ending of the
bridge were in the same place. It has approximately the
same hump to it but that might vary slightly.




March 1980 telephone conversation with Police Chief o
Jim Arena, currently Police Chief of Lincoln, Massachulsetta.
(617) 259-8113.

I advised Mr. Arena that I would be filing a complaint with
the Federal Election Commission regarding the Reader's
Digest article, specifically the speed study in it and
asked if he would confirm to me the accuracy of his police
report.

Mr. Arena was adamant that his measurements submitted
to the court were accurate and that they were compared to
Supervisor George Kennedy's figures and that they were
correct and that he would be happy to testify to that.

When asked specifically if the remembered the 23 foot 4 inch
distance in questlon he said he remembered it was something
like that-- it wasn't very far.




July 8, 1980 interview with Bill Gunn of the Reader's Digest
Washington D.C. office. Mr. Gunn was reached by telephone.
After a conversation which lasted several minutes arrangements
were made for me to pick up the Authur D. Little Co study at
his office where we engaged in a lengthy conversation that
lasted at least 30 minutes. Notes were take during the
telephone conversation. No notes were taken during the
personal interview, however within 30 minutes of the

personal interview this report was written.

1. Mr. Bill Gunn verified that he collected the majority of
the material on the Chappaquiddick accident and that it
was he who supplied the relevant information to Ray and
Brian McHenry.

Mr. Gunn stated that the Reader's Digest used the inquest,
exhumation hearing (specifically Police Chief Jim Arena's
accident report) portions of the Authur D. Little Co

Report available through Dukes County Court Clerk Joe

Sollitto and photos of the accident scene. He stressed

that those were the only references they used for the distance
measurements used in the McHenry study.

Mr. Gunn explained that since they were not accident
analysis experts themselves, upon gathering all of the
information they could find on the accident, they
turned it over to experts to make an accident study.

Mr. Gunn went out of his way to declare that they approached
the entire article with an open mind. It was entirely based
on facts which speak for themselves.

. Mr. Gunn stated that part of the calculations were based
" on photos of the scene of the accident but he did not have
them available for me to see. However, he emphasized that
the computer print out accurately depicted what the
photos showed.

Several times Mr. Gunn verified that they had obtained
a copy of Police Chief Jim Arena's accident report

Several times he became confused and referred to Arena's
report as George Kennedy's accident report. When I pointed
out that George Kennedy's report was not available according
to their own article, Mr. Gunn said that Arena's and Kennedy's
reports were made at the same time and they they compared
measurements which was mentioned in the testimony so the

two reports were actually the same and it really didn't

make any difference which one was used. He also stated

that George Kennedy is now dead so it was impossible

to talk to him about his testimony or report. He did

not indicate if they had tried to contact Jim Arena.
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(July 8, 1980 Bill Gunn interview continued.)

8.

Mr. Gunn emphasized that neither George Kennedy nor Jﬁn i
Arena were trained in mechanical drawing, therefore
police accident diagram was rough and did not accurately
show the structure of the bridge and was not even drlwn
to scale so it could not be used in their computer

study and they had to start over.

When asked if he thought Arena's measurements were accurate
Gunn said that he thought they probably were because both.
he and G. Kennedy had taken measurements and compared them.

. When asked why the Reader's Digest didn't use Police

Chief Jim Arena's 23 foot 4 inch measurement when
computing how fast the car left the bridge, Gunn became
very vague. He said that the 23 foot 4 inch measurement
was not a useable distance because it did not show where
the car's center of gravity was. When asked where they came
up with the 35 foot distance that they did use Gunn
never answered but said that he really did not understand
all of the detailed calculations used by the experts

and it was about impossible fore someone not trained in
accident studies to understand But he thought it was all
based on where the car's center of gravity was. He
suggested I contact McHenry again or another accident
consultant because he just couldn't help me on that.

Gunn stated that while it was he that did most of the
research for the article it was Mr. Barron that actually
wrote it.

I asked if they had ever had any difficulty with Kennedy
or his lawyers over the article and they said that they

hadn't heard anything from Kennedy or anyone representing
him.

Mr. Gunn gave me a zerox copy of the Authur D. Little Co
report which he had obtained from Joe Sollitto. I noted

the 5 1/2 inch measurement was there as Ray McHenry indicated
but not the 35 foot distance measurement on which the

speed study was based. I suggested that the 35 foot
measurement might have been derived from John Farrar's
testimony. Gunn was non-committal saying that it had been

so long since he worked on the study his memory was not

clear and again he suggested I speak to an expert on

auto accidents.

Mr. Gunn went out of his way to talk about how far away
from the bridge the structure is visable to an on coming
car and indicated that a photo he had seen of the approach
to the bridge convinced him Kennedy had to have seen it
much earlier than he testified to in court. He also said
that since the Authur D. Little study had been commissioned
by Kennedy its conclusions could not be considered
absolutely reliable.
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July 8, 1980 telephone interview with Raymond McHenry, o
Project Director, speed study, Research Engineers, Inc., PO
Box 12072, Research Triangle Park, North Carolina 27709
Retired reached at home (919) 467-7338

Notes were taken during the telephone conversation and
this report was written immediately” following the conversation.

1. Mr. McHenry stated that the information he used to make the
study for the Reader's Digest was provided to him by Mr.
Bill Gunn and Mr. John Barron of the Reader's Digest
Washington D.C. office. This was the only information he
reviewed when doing his study.

McHenry said that the two measurements I was interested

in (5 1/2 inch rubrail height and 35 feet the car traveled
after leaving the bridge.) came out of the Authur D. Little
Co. study done for Senator Kennedy which was part of the
inquest transcripts provided to him by the Reader's Digest.
He thought that it was part of Mr. Jone's testimony.

When I informed him that the Authur D. Little Co study
was not included in the inquest transcripts provided to
me by the court, Mr, McHenry stated that the people who
did the work up had obtained it in Pennsylvania where the
inquest was held. When I informed him that the inquest
was held in Edgartown, MA not in Pennsylvannia but that
the exhumation hearing was in Pennsylvannia, he said that
it might have come out of the exhumation hearing then
because he was certain that the people who had done

the research said that they had gotten much of the matterial
in Pennsylvania.

McHenry clarified that he had not been providedthe entire
Authur D. Little report because not all of it was part
of the record but he had been provide what was available

and it dedt directly with the measurements he was interested
in.
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When asked specifically if he had seen a copy of Police
Chief Jim Arena's accident report which contained a distance
measurement of 23 feet 4 inches, McHenry said that he

could not remember ever having seen Arena's accident report
but that it had been several months since he had done

the study and it was possible that he had forgotten.
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July 9, 1980 telephone interview with Brian McHenry,
Project Assistant for commissioned study on auto speed=---
Research Engineers, Inc., P.0. 12072, Research Triangle
Park, North Carolina 27709. (919) 549-8346, (919) 469-3310
(919) 469-3259.

1
2.

Brian McHenry confirmed his participation in the study.

He explained that the speed the car was traveling when

it left the bridge was determined by assuming the car went
a certain distance after leaving the bridge. In this
case they used the given distance of 35 feet. They then
determined the position in which the car came to rest
through photographs. Into the computer they fed data on
the car (wheel base, weight etc.) the road, the bridge.
They then programed the computer to make numerous runs off
the bridge at different speeds with different approaches
until certain speeds and approaches were used which resulted
in the computer car ending up in approximately the same
position as the photos show the Kennedy car and 35 feet
from where it left the bridge.

Since none of the computer cars landed exactly in the
same place as the Kennedy car ( some overshot and

some undershot) the researchers averaged those that came
close to the Kennedy car position 35 feet out and
concluded the speed to be that which was reported

[34 mph + 4 mph] with a margin of error to take

into account the variance between tests run.

Brian McHenry said that he could not remember where

the 35 foot distance measurement they based their study

on came from. He could not remember having heard about
John Farrar's testimony nor could he remember having

seen Police Chief Jim Arena's accident report. He said

that he had not been involved in the research but that those
facts had been provided to him by others.

Brian McHenry said that his job was to put together 9
video tapes of an antimation of the computer printout.
This he did. He then gave the video tapes to the
PReader's Digest Public Relations man in Pleasantville,
New York. (Prichart or Penshort he thought) He was told
that the videos were given to all of the major television
networks in New York for broadcast and thought that I
might be able to obtain one through them.




(July 9, 1980 Brian McHenry interview)

6. Brain McHenry said that according to their study the
car landed as shown in the Reader's Digest chart. He
stated that the way it landed was determined by examining
photographs which showed the damage to the car. He said
that after hitting the water their study showed that
the car then swung around in a possition comparable
to the photographs of the car in the water (perpendicular
to the bridge.)

He said that as he remembered they did not consider the tide
and current under the bridge as a significant factor and
he did not think it was included in their calculations.

He said that since it had been several months since he
did the study his memory was not clear on it but that he
would have a copy of their study sent to me.

Brain McHenry then stated that Kennedy is going to realize
one of these days that he should have just gone to jail
for a year like the Watergate criminals because people are
not going to leave him alone until he get what he
deserves. [the preceding was almost verbatum from the
notes I wrote when he said it. I then got behind in the
conversation with my notes and the rest is what I recall
McHenry said which was written down immediately following
the conversation. ]

I said that Kennedy probably would have spent more than
a year in jail but it would have been time well spent
because he could have written a best seller about
the accident and made a lot of money like the Watergate
criminals did. McHenry thought that was entertaining
especially when I added that Kennedy probably didn't
do it becaue he didn't need the money.Then the conversation
became serious again and McHenry indicated that he was
pleased that his study was making Kennedy so uncomfortable
because he had gotten away without being punished for
his crime and he was glad that he was able to attract
the public's attention to that fact.
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(The report on the above interview was written immediately

‘ follcwing the conversation from notes taken during the
call.)

#




July 10, 1980 conversation with the secretary to'ﬁfl shman -
of the Public Relations Department of the Reader's Digest
Pleasantville office. L

The secretary confirmed that Mr. Pinchman was the person
who was in charge of the video tapes regarding the
Chappaquiddick accident. She said that the videos they
received from the research engineers were sent to all of
the news stations in the New York area for broadcast.

She was not sure if they still had the original butshe was
positive that they had video tapes of the news broadcasts

on which they were shown. She indicated that there were
several.

She said that they would be happy to let me review them.

I should take the train from Grand Central Station New York to
Chappaqua then a taxi or they'd send a car to pick me up.
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July 10, 1980 conversation with the secretary in the *
Reader's Digest Washington D.C. office while I was waittng
to see Mr. Gunn.

The secretary said that the circulation of the Reader's
Digest was over 18 million subscribers in the U.S. The -
readership she knew was much larger--probably 60 million
would not be out of line. Not only that but the Reader's ;
Digest is printed in many different languages. It circulates
30 million copies in all languages so the readership is huge.

She said that sometimes they reproduce the same articles
and sometimes they don't depending on how they think they will
be received in different countries. While I was waiting I
saw an April 1980 Reader's Digest in a foreign language
with the Chappaquiddick article in it.
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July 10, 1980 meeting with Bill Gunn. This reporﬁ;ﬁajyujﬁU
written within 30 minutes of the meeting but no notes vere
taken during the meeting.

1.

Mr. Gunn was very cooperative and provided me with a 13
page zerox copy of Mr. Raymond R. McHenry's "Investigation
Conducted for the Reader's Digest, Washington D.C.'

I asked if he had gone to Chappaquiddick and talked to the
people involved. He said he had talked to Joe Sollitto
and John Ahlbum. He had tried to talk to Christopher
Look but that Look's father was seriously ill so Look was
unavailable. He never said that he had actually gone

to Chappaquiddick but he also did not say he had not
done so.

He said that Gargan and Markham were totally unavailable

and they had not contacted any of the women who had attended
the party. He understood that they didn't talk to anyone,
but that it didn't really matter because they didn't know
what took place at Dike Bridge.

When I pointed out that Ray McHenry cites George Kennedy's
accident report as a reference and that I thought they said
it wasn't available, Gunn said he thought that they had
been able to obtain a copy of it afterall but that he

did not know right off-hand where it was so he couldn't
show it to me.

. Mr. Gunn showed me the Le Mehaute study of the tides. I

did not have time to go over it carefully and he did not
have a zerox for me. He emphasized that it was difficult
to understand scientific data--he really didn't and it
took an expert to know what it says.

He said that he was very interested in seeing my book when
it is out.
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July 14, 1980 interview (phone) with Mrs. Raymond McHent
Notes taken during conversation and this report was written
immediately following the interview. il

Ray ;McHenry is in Detroit working on a case. I called
yesterday asking about the 35 foot distance and she had her
son Brian McHenry ask Ray McHenry about it when he spoke to
him. Brian McHenry asked Ray McHenry where he got the
35 foot distance measurement he used in his study. She said
that Brian told her that Ray could not remember all of the
distances off the top of his head and that he had sent all of
the material back to the Reader's Digest so he wouldn't
be able to look it up either. :

Mrs. McHenry stated, "All he did was take what they gave
him and did an investigation. He is very thorough and he
would not use anything that was not based on absolute fact.
He doesn't give two hoots about politics and only made a
factual study for a client. . . the study was done last January
and it was done in a hurry."

I told her that my problem was that I was reproducing
Police Chief Jim Arena's accident report in my book which
shows the distance to be 23 feet 4 inches. I was assuming
that he used John Farrar's 36 foot measurement of the
distance provided in the inquest. I needed to acertain how he
made the determination that Mr. Farrar's measurement was the
accurate one. Was it from photographs? I did not want
to make any inaccurate statements regarding how Ray McHenry
did his study and was hoping that he could explain it to
me so that I would be sure to have my facts right.

Mrs. McHenry said that she would run this by him and
perhaps with this information he would be able to remember.
If not he would have to redo the study which would take
quite a bit of time and he is a very busy man. If I provided
him with the material and was willing to pay his $75.00 / Hr.
consulting fee he'd probably be willing to take another look
at it. I said that I might be willing to bring my material
down to N.Carolina for him to see and pay the fee because
I really wanted to be certain of my facts.

She said that she would talk to him.




July 16, 1980 Telephone conversation with Raymund ﬂbﬂtnry
This report was written from notes taken during the
interview and was done immediately following the discussiou.'
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Mr. McHenry stated that he determined the 35 foot
distance the car traveled after leaving the brid

by drawing a series of right angle diagrams bas

on the police accident report and George Kennedy's
accident report. He said that he used the 23 foot

4 inch measurement along the bridge then drew a right
angle out to the car's center of gravity (about the
middle of the wheel base but slightly forward 48%
closer to the front). He figured the distance from
the gouge.

McHenry said that he compared both Arean's and Kennedy's
drawings and that they were quite crude. He particularly
had problems with the bridge being at a 17° angle to the
bridge for the sketches were in error.

He had to rely on photographs and Mr. Jone's survey

done for the Authur D. Little Co. He was invited to

go to Chappaquiddick and look at the bridge but was
unable to do so because he had other business obligations
so he had never seen the accident site.

McHenry said that he would stand behind his 35 foot
distance measurement. He added however that he thought
that he might have made the measurements on a plane.

He then said that he thought he calculated to the top
of the water but it might have been to the bottom of
the pond then he said,no,he was quite certain he
calculated to the pond surface.

McHenry stated that he had a problem with two different
interpretations of data based on the texture of the pond
bottom, which would have had a very significant impact
on the speed calculations. He said that if the pond
bottom was soft and muddy the car would have stuck
where it landed. If the bottom was hard packed sand
the car would have slid along the bottom. Thus the
speed calculation was run for both situations which

is why there was such a wide variation in results.

The 30 mph estimate was for hard bottom; the 38 mph
estimate was for soft bottom. Since he didn't know

the texture of the bottom he reported his findings as
34 mph + 4 mph

He said he did a ba¥istic trajectory study which took
into consideration damage done to the car and the
drag as the car slid along the bottom.



(July 16, 1980 Raymond McHenry interview)

7. He did not consider the current important because
heavy car would not have been noticably affected
the current unless it was tremendously strong. s
not even aware of the direction the current gad been
flowing under the bridge at the time of the accidemnt.
He stated that the current was not considered at all.

8. The weight of the engine in the car is what caused it to
come to rest on the hood ornament with the rear elevated.

He again mentioned that he determined the 35 foot distance
through the use of X and Y co ordiates.

. McHenry said that he is an expert in the spiral roll
(He designed the spiral roll the car did in the James

Bond movie) In his opinion Kennedy's car landed on its

side and rolled up on to its roof. He did not think

the Authur D. Little study was right with its interpretation
of how the car left the bridge.

11. When doing his study he did a large number of runs
and slid it through many 35 foot distances taking into
consideration various possible landing places to account
for different bottom conditions. He made many different
runs using different tolerances.

12. McHenry said that he thought the easiest, cheapest
3 and perhaps the most convincing way to settle wheather
or not the study is correct is to simply drive a car
off the bridge and see what it does.

13. Before he had been asked to make his determination the
Reader's Digest had had someone else work on the case
but the other person was , in McHenry's opinion, politically
motivated and made some fundamerital errors in calculations.
However, the one thing he was right about was that at

20 mph Kennedy's car wouldn't have landed anywhere near
where it did.

s10a02951 31

When I told him that we had run our own test by building
a scale model and running a replica car off the model
bridge and that in 9 cases out of 10 our model 1landed
the way the Authur D. Little Co study described...front
end frist then a somersault, McHenry said that using

a replica won't work because the way each of the 4 wheels
left the bridge is important as is the approach angle.

It was this set of factors which he said resulted in

the spiral roll.

McHenry stated that the 17 foot skid mark was determined
by following the angle of the skid marks drawn on the

’ accident diagrams back. He determined where the brakes
were applied by finding where the car left the normal
curve of the road. He reasoned that when the driver applied

M



" (July 16 1980 Raymond McHenry interview)

15. (cont.) the brakes they locked up causing the car to
continue to travel in a straight line, thus it left
the normal curve of the road. McHenry said that =
where his calculatione show the car left the curve

of the road also correlates with other studies ~

as to where the bridge becomes visible which is in

conflict with the A D Little report.

In his opinion if the car had been equipped with
non locking brakes it probably would have made the turn
onto the bridge and perhaps all the way across without
misha?. He knows Kennedy's car didn't have them because they
weren't putting them on cars back then and they still aren't
as a normal feature.

. I pointed out that Arena described the tire skids as
scuff marks going sideways on the bridge and McHenry
indicated that that would be consistent with the wheels
being locked. Since the wheels were not turning the

car went the direction it had been traveling.

18. In McHenry's opinion, the Reader's Digest fairly accurately
reported his findings. . . But they had a tendency to add
their own emphasis and they ''certainly punched up the
language." 1 asked him what he meant by that. And he
indicated that the Reader's Digest used descriptions
and words that were not in the report with the obvious
intention of slanting the findings against Kennedy even
more than they already were. Specifically McHenry
said that he had never said that Kennedy approached the
bridge on the "wrong" side of the road. McHenry was
aware of the fact that the road was a single lane
dirt road leading up to a single lane bridge and that
people normally drive down the center of the road.

He had said that Kennedy approached the bridge from the
left side of the road. The Reader's Digest changed it
to the wrong (left) side of the road. There were many
other examples but he didn't have a copy of the article
to refer to but if it wasn't in the report that I had
the Reader's Digest had changed the language.

alnfqoz..sus?,

19. McHenry said that he had given quite a bit of thought about
what to do if his findings were challenged and he said
he thought a good test of the study would be to drive
a car off the bridge. He thought it would be much cheaper
to hire someone to drive off the bridge than to redo the
study. He said we could probably buy an old Olds for under
$1000.00 and get a stunt man to drive it off. He suggested
we use American Thrill Show in Orchard Park just outside
of Buffalo NY (J. Milligan) or perhaps Joey Chitwood of
Tampa. He thought the best way to do it was to go off
. at 20 m-h to show Kennedy car would not have traveled so
far because the chances were at a greater speed the car
wouldn't end up exactly as his study showed it.

M
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washinﬁton. D.C. 20463
‘f ‘ _ FIRST GENERAL COUNSEL'S REPORT

AND TIME OF TRANSMITTAL __ MUR § 1167, 1168, 1170
C TO THE COMMISSION __ ':- "% 1880 DATE COMPLAINT RECEIVED
BY «::T__2/19/80

STA. ¢ MEMBER _Oliphant_

AINANT'S_NAME: #1167 - Arthur B. Culvahouse, Gen. Counsel, The Baker Comm.
#1168 - Joann McSorley, Asst. Treas., Dole for Pres. Comm.

41170 - Daniel V. Swillinger, Gen. Counsel, Anderson for
Pres. Comm.

DNDENT'S NAME: Telegraph Publishing Company
Nashua Telegraph
Nashua, New Hampshire

T
ANT STATUTE: 2 U.S.C. § 441b
™
RNAL REPORTS CHECKED: Presidential candidate allocations to New Hampshire

"LthpBNCIES CHECKED: None
(ol

o SUMMARY OF ALLEGATIONS

‘On.February 19, 1980, complaints were filed by the Baker
Ommiétee (MUR 1167), the Dole for President Committee (MUR 1168),
nd Lhe Anderson for President Commit.tee (MUR 1170) against the

eleyraph Publishing Company which publishes the Nashua Telegraph,

ashua, New Hampshire. All three complaints allege that the Nashua
elegraph is staging a debate between Ronald Reagan and George

ush on February 23, 1980, that the depate will be partisan in that
t will promqte the candidacies of those two candidates over other
ajor Republican contenders, and that expenditures in connection
1rh _the debate are, therefore, prohibited corporate contribut.ions
et 2 U.S.C. § 441b. The Baker ;nd Dole cémplaints allege that
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the respective candidatecs rcquested inclusion in the Nashua Telegraph

debare and were refused.

The 2aker Committee requests that the Commission immediately
seek inj,unctive relief to prevent. a violation of the Act. The Dole for
President. Committee reguests that the Commission immediately
find probable cause to believe a violation is about to occur and file
a civil action for injunctive and declaratory relief, without following
rhe enforcement procedures set forth in 2 U.S.C. 5 437g, on the grounds
that irreparable harm will occur if the Commission does not act
t?mmediately. Thé Anderson for President Committee asks that an
_’;:xpedited proceeding be held and that the Commission seek an injunction

gypder 2 U.S.C. § 437g to bar the debate if the Commission concludes

‘at staging of the debate violates 2 U.S.C. § 441b.

FACTUAL AND LEGAL ANALYSIS

1. 2U.S.C. § 441b prohibits the corporate press from making
c expenditures to stage candidate debates.

e The initial question presented by the complaints is whef.h.er
g’xe expenditure of funds by a newspaper to stage a debate violates
2 U.S.C. § 441lb.
In 1974, section 102(c) of H.R. 16090 (the House version of
rthe FECA amcndments) included an amendment to 18 U.S.C. § S591(f)
relaring to the definition of expenditure, adding Several exceptions

fo rhat detinirtion, including the news story exempfrion as it cur-

rently reads in 2 U.8.C. § 431(1)(4)(A). The House Report, NO.

.—943, 93d Cong., 2d Sess. at 4 (1974) stated:
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Clauses (A)., (B) and (C) of subparagrai: (4) underscore
and reatffirm the principles stated in thc amendment
to section 610 of title 18, United States Code, proposcd
by Representat.ive Orval Hansen, and passed by the Congress
as part of the Act. Those clauses make it }iain that it
is not. the intent. of the Congress in the prinent legis-
lation to limit or burden in any way the f1 it amendment
freedoms of the ptess and of association. Thus, clause
(A) assures the unfettered right of the newspapers,

. TV nctworks. and other media to cover and comment. on
political campaigns. (emphasis added)

The exemptrion itselt reters specifically to news stories,
comment.aries and editorials, and as the explanation contained in
the House Report makes clear, it is the right of the media to cover

aRa comment. on election campaigns which is protected. Thus, alshnngh

J?%enditutes incidental to carrying on the ordinary functions of

the media are not "expenditures” within the meaning of the Act, the

————

‘mption docs not exclude the media itself wholly from the provi-

sagns of the Act, including those prohibitions contained in 2 U.S.C.
§Q41b. Accordingly 2 U.S.E. § 431(f)(4)(A) and 2 U.S.C. § 441D,

réad in conjunction, permit the media to expend funds to cover stories
céﬁccrntng an election, publish a newspaper or make a broadcast concern-

.
-—

ing an election, publish or broadcast commentaries on the election or
,nGZpecific candidates, and editorialize about or endorse candidates
rcr election without violating 2 U.S.C. § 441b.

Review of the legislative history of the predecessor statutes
‘0 2 U.S.C. § 441b makes clear that the gencral prohibition on
:crporate political contributions and expenditures was intended to
:Lply to the corporate press, except insofar as their activities were

.torectred trom governmental requlation by the first amendment (and

:57coditied in 2 U.S.C. § 431(f)(4)(A)).




The legislative historg of the Taft Hartley Act (Labor
Management. Relations Act of 1947 (61 Stat. 159), whicﬁ amended
Sect.ion 313 of the Federal Corrupt Practices Act adding prohibitions
on labor union political activity to parallel the corporate prohibi-
rtions originally enacteh in the Tillman Act of 1907, sheds some
light on the extent. of the news story exemption of § 431(f)(4)(A).
buting the Senate debates on the amendment, there was discussion

concerning the scope of its applicability and its effect on

freedom of the press. 1t is clear from the debate that Congress
N .
bg%ieved that § 441b (then § 313 of the Federal Corrupt Practices

Act, and later 18 U.S.C. § 610) did not. prohibit the institut.ional
' 1/

pgess only insofar as they were operating normally as newspapers.

“If the paper...is operated independently, if it derives its money
from its subscribers, then of course there would be no violation..
They could not publish a special newspaper [in support of one
candidate over another]...None Oof us have ever assumed that the
Corrupt Practices Act prevented a newspaper from writing editorials
for or against any candidate....If they are sold to subscribers

and if the newspaper is supported by subscriptions, then I would
not. say that. constituted such an expenditures. But. if the news-
paper were given away--even an ordinary newspaper--1 think that
would violate the Corrupt Practices Act. That act would'be
violated, it seems to me, if such a newspaper were given away

as a political document in favor of a certain candidate.* 93 Cong.
Rec. 6436, 6437, 6438. (remarks of Sens. Taft and Barkley) (June 5,
1947).

Thus, it 1s the ordinary “operation of the newspaper {tself"
(93 Cong. Rec. 6437) which it outside the prohibition now contained
in 2 U.S.C. § 441b.

The tirst. awmendment protécts t.the media from governmental

restrictions on those tunctions crucial to a frece press. The news
‘\
@

Y .
1/ There was no comparable news story exempt.ion at thar time.




Story excmprion in 3°u.s.c..s 431(L)(4)(A), i'sell very nnr:ﬁul&

drawn, refers only to news stories, commentaries and editorials.

33 ptoviées that funds incidental to the publishing . news |

srories, commentaries cr editorials are not “expend. ures" Jithin
the mcaning of the Act.

However, to the extent thar broadcasters, newspapers and
periodicals tunction as do othcr business corporations, they arce
subject to the provisions of § 44lb. 1In labor relations, anti-
t®st activities, etc., they are subject to the same restrictions

2/
ag’any corporat.ion. For example, § 441b prohibits a newspaper from

taking general treasury funds and making contributions to a campaign --
wn . .
i'in though the newspaper may endorsc that same candidate. Nor may a

nuwspaper rent a billboard to display its editorial endorsement. or
cgerter an airplaine to fly over the city displaying a message notifying
th€ city of its endorsement. There is no absolute constitutional pro-

+&rion for press corporations to be freed from all government. regulation.

Even where political activity is nonpartisan in nature, Congress
5;2 determined that the danger of undue corporate or labor inéluence
in the political process is sufficient %o warrant restrictions on
such activity. For example, although corporations and labor or-

ganizations may sponsor nonpartisan registration and get-out-the-vote

2/ ‘The corporate press has been found subject, inter alia, %o the
jurisdiction of the NLRB (Associated Press v. NLRB, 301 U.S. 103 (1937)),
to ordinary forms of taxation (Grosjean v. American Press Co., 297 U.S.
233, 250 (1936)), to antitrust regulat.ion (AquC\ared Press v. U.S.,
U.S. 1 (1945)), and to certain resfrlcf\ons on presentation of
\pard advertising (Pittsburgh Press Co. v. Human Relations Commission,
413 U.S. 376 (1973)).

A




dtives. they ray only ditpcr those efforts at the gcneral public if

the arive xs jointly sponsored with a civic or .nonprofit oéganizagtgn
which does not support. or endorse candidates. 2 U.S.C. 'S 431(!)(4‘(8);
1. (R S§ 114.4(d). Thus, while recognizing the educational and

civic.value of such nonpartisan activitics, Congress did not intend

to-give corporations and labor organizations freec reign t.o engage
"therein without the additional protection of sponsorship by a bona

fide nonpartisan group.

It is, therefore, clear that the expenditure of funds by a
Rews media corporat.ion to stage a candidate debate is a corporate
Lag) :
contribution prohibited by 2 U.S.C. § 441lb. All three complaints

a%lege that the Nashua Telegraph will expend funds to stage a debate

.j, therefore, without regulations in effect governing the conduct
"€ candidate debates, both complaints set forth facts which give

@ason to believe a violation of 2 U.S.C. § 441b is about to be

committed.

& The prohibition of 2 U.S.C. § 441b is against the expenditure

of funds in connection with an election. None of the complaints allege
a .

how much moncy the Nashua Telegraph is expending to stage the debate,

but. the figure would at least include any sums spent organizing and
planning, including staff time, direct expenditures for the purpose
of hiring the hall, publicity costs to advertise the debate, and any
payments for gosts incurrcd by pecrsons participating therein,
including candidates and questioners. If the Commission finds

reason to believe or otherwise intends to seck .relicf, the notifica-




P -
tion of such action should be accompanied by uestions to ascertain
the amount of money ;nvolved. Of course, the value of the in-kind
provision of such a forum as é candidate deba*~ ‘*hich will receive
national or state-wide television coverage may -xceed the actual

oollars spent.

2. Even if applicable, the Comnmission's dcbate requlations
which, when approved, will create an exemption from
2 U.S.C. § 441b for media sponsorship of nonpartisan
candidate debates, would not permit news media corpora-
tions to make expenditures for partisan debates which
promote the candidacies of some candidates over others.

The Commission's debate regulations have not been before

- *

u.s:ongress for the requisite thirty legislative days, and are

C el -

.

herefore not applicable to the debate scheduled by the Nashua

5

N3¢ legraph on February 23, 1980. These regulations when
Qffective will permit news media corporations to make expendi-

t&ures to stage candidate debates provided that the debates are

[ e
nonpartisan in that they do not promote or advance onc candidate

°Sver another. The explanation and justification of the Commis-

B SR SR AR

E ‘r-l i

..

sicn's proposed debate regulations states in pertinent part as

<L

follows:

Under subsection (b) the precise structure of candidate
debates is left to the discretion of the staging organiza-
t.ion. Such debates must, however, be nonpartisan in
nature and they must provide fair and impartial treat-
ment. of candidates and parties. The primary question in
determining nonpartisanship is the selection of candidates
to parricapate 1n such debates.

Although the scction does not prescribe specific re-
quircnments for sclection of candidates to participate, a
guneral election debate may not be structured so as to




'ﬁwmrc one candidate over another. An organization
staging a Jdedate may invite candidatces to participate in
a debate on the basis of party affiliation. Hence, such
an organization could stage a general election debate to
which only major party candidates are invited.

For debates at the primary, caucus or convention level,
a staging organization may restrict participation to candi-
dates seeking the nomination of one party. Moreover, if a
sponsor restricts participarion to candidates seeking the
nomination of one party, there would be no requirement to
staye a debate for candidates seeking the nomination of any
- other party. However, any debate held for primary, caucus
or convention candidates may not. promot.e one candidat.e over
another.

A debate is nonpartisan if it is for the purpose of
educating and informing the voters, provides fair and
-—impart.ial treatment. of candidates, and does not. promote oOr
ﬁfdvance one candidate over another.

_Even though these regulations are not yet in effect, if a

ewsqedia corporation staged a debate which would be permissible

| 9
13

nd.the regulations, the Commission should permit such a

ik

L4 | - . .
-rpSYatton to now takc advantage of thc exemption which will be
[ = S : 5
reated .in the regulations. Therefore, even though the regulations

re %gapplicable, the structure of this proposed debat.e should be

xamined in light of the standard. set forth therein.

dhe Nashua Teleqraph invited only Ronald Reagan and George

sh to participate in the Februarv 23 dcbate, and bascd upon the
l legat.ions in the complaints, has refused requests to permit
enator Robert Dole and Senator Howard Baker to participate, and has

piled to invite any other candidate to appear. Dole, Baker and

.derson are dualified to be on the ballot for the February
3/

b New Hampshire primary, are receiving and expending primary

’ere are seven Republicans qualified to be on the ballot in
New Hampshire on February 26. 3




N

matching funas 1n thé State of New Haupsiire. are ‘actively cam-
psigning in the State of New Hampshire, and desire to patiicipate

in the February 23 debate. The exclusion of at lc.:: these three
candidates is evideance that the newspaper is not p.oviding

tair and impartial treatment of candidates, and that the debate

will resuit in the promotion or advancement of the included candidate 3
over Senators Baker and Dole, and Representative Anderson. Thus, even
1f the regulations were applicable, and news media corporations

could stage candidate debates, all three complaints give

the Commission reason to believe that the February 23 debate

as planned by the Nashua Telegraph would not be nonpartisan and

would be in violation of 2 U.S.C. § 441lb.
3. Relief Sought.
All three complaints seek to have the Commission expedite its
. enforcement. procedures and to file suit for injunctive relief,
c;:hus. the Commission must consider whether or not, consistent
—~—with the Act, its compliance proccdures can be expedited in a_
O case immediately prior to an election where irreparable harm
will occur absent Commission action. In addition, the Commission
must consider whether or not. it should seek injunctive relief,
eltther atrer a finding of reason to believe or under its 4374
powers without such a finding.
A. Expcaited Coupliance Procedures.
Since the Amendmcnts of P.L. 96-187, the Commission has not

'adopted revised expedited enforcement procedures. One 1979 amend-
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“a 25-30 desree anple, Caxr 1 was unable Lo stop upon entering the bridge and hit the amall
runn ing rail (approxe W"high x 10" wide) which ran along sidns of the bridge. The car went
oft the bridge and turaed ovar landing in the water, There were no liphts in the area of the
Lridie, no guards rails oa the sides, ao warning sipnals approaching the bridge. 7This tridpe
is usually vaed for foot traflic, The operator stated that he was able to get out of the cav
and then made retnurn trips into the water in an altempt to rescue the girl passengor but was
unsuccessful, The operator stated that he had dean in a state of shock and exhaustion after
the accident and vhen he fully realized what had happend came to the police station to report
same, At the station the inveat. officer received the following statement from the operator:
7"0n J,ly 18, at approx, 11:15 Pl on Chappaquidick Islandg lMartha's Vineyard, I was driving
. my car on Main St, on my way back to get the ferry to Edgartown, I was unfamiliar with the
road and turned right on Dike Road instead of bearing hard left on Main St, After proceeding
for approx, 1/2 mile on Dike Road I descended a hill and came upon a narrow bridge. The car
went off the side of the bridge., There was one passenger with me, ore Miss Mary Jo Kopechne
formar secretary of my brother Robert Kennedy. The car turned over and sank into the water
d lantd wita the roof resting on the bottom, I attempted to open the door and wirdow of th
car but have no recollection of how I got out of the car, I came to the surface and then
repeatedly dove down to the car in an attempt to see if the passenger was still in the car,
I was unsuccesful in the attempt, I was exhausted and in a state of shock, I recall walking
back to where my fitends were eating, There was a car parked in front of the cottage and I
climbed in the back seat, I then asked for someone to bring me back to Edgartown, I remembe
walking around for a period of time and then going back to mg hotel room, When I fully realiz
vhat had happened this morning I immediately went to the police." -
Xrodomide il sypdidnoorsit rxixrocrumee e xdierthx e Stk draodkmonoma xxracanzeixt okt
xeenexooixpronsurned  Chief Arena first received word of the accident at approx. 8:20 AM wher
a c¢2ll {rom a Mrs, Sylvia ilalm was made tothe Edgartown Police Station chncerning sxzstcr= a
report received by her at her home from 2 boys who had been fishing on the Dike Road Brdige
that they had spotted a car in the water upside down, The invest., officer arrived at the sger
and upon cbserving the car for the first time found it almost completely submerged, part of
the left rear tire was above water = the invest officer entered the water and swam t9 the car
but becoeuse of the strong tide each time he went under he was unable to dtermine whether or
not anyone was in the car., Assistance was then requested from the Edgartown Fire Dept. scuba
squad and one John Farrar came to t he scene and was able to enter the car and with the assist-
ance of the invest, officer remove the body from the car ¢The victim was a young lady, dressed
in vhite blouse, black slacks, and sandals; she was dead when removed. Dr, Donald ijlls, MD,
of Edgartown, an associate ledical Examiner was notified and came to the scene and pronouncbd:
the victim (Miss Mary Jo Kopechne, 28, of 2912 Ojive St., Washington, D.C.) dead of accidental
drowning. Her body had been found in the rear of the car, Her body was ordered removed to
" the Martha's Vineyard Funeral Home., Also at the scene of the invest. were Registry Inspectors
Grqrge Kennedy and Robert Molla, Tpe car was found to be registered to Sen, Edward Kennedy,
¢ « Bldg,, Boston, and a radio alert was put out to locate the Senator as at t he time of the
accident the girl's identify had not yet been established, In the course of this Chief Arena
called his office regarding this alert and at this time was notified that the Sen, was at the
police office, Chief talked with him and Sen, advised that he would like to see the Chief at
Police Station - Chief went there and at this time the Sen, advised that he had been the oper-
ator of the vehicley,and gave the above statement in regards tot he accident. This was at abo-
9-10 A.M. and the accident was believed to have happendd sometime between 12Mid and 1 A.M.
The wkbirwabouts of the senttor in the meantime was covered only in the above statement, It waz
felt that because of the evidence at the scene, condition of the roadway and accident scene th:
there was no negligence on the part of the operator in the accident, Hgwever due to the span
of time inolved between the time of the accident and the report of same by the operator a .
citation was issued to the operator citirg violation of Chap. 90-2Li, leaving #he scens, 2he
omplaint application was made on Monday, July 21, 1969 at &3 10:00 AM and at this time the
omplaining officer was advised that the defemint had requested a hearing before the
~_would issue and the hearing was schedule for July 28, 1969 in the early afternoon.
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1.0 SUMMARY

In the subject accident, the path of the vehicle across the Dike 7

Bridge was produced by a tangential departure from the 150-foot radfus
left turn preceding the bridge. The alignment of the reported tire
marks 1n relation to the centerline of the approach road clearly

indicates that the approach to the bridge was made in the left lane of

L4

the approach road and, further, that a hard application of the brakes
occurred at a point at least 17 feet before contact with the bridge.
Locked front wheels prevented steering control as the vehicle skidded
approximately 25 feet along and across the wooden bridge prior to vault-

ing from the right side of the bridge.

At entry to the final left turn leading to the bridge, the speed
of the accident vehicle was approximately 34 + 4 miles/hour. The hard
brake application that preceded contact with the bridge reduced its
speed at the point of departure from the bridge to approximately 25 #

3 miles/hour.

810402@5 ) 43

The cfted findings are based on an analysis of the reported physical
evidence from the accident, which has included the use of a computer
simulation program (see Appendix). The direction of motion and the
distance traveled from the edge of the bridge to the reported landing
area on the channel bottom (approximately 35 feet of travel by the
center of gravity) are the primary items of evidence upon which the

’ speed estimates are based. The contacted portion of the bridge includes

IIIIIIIIIIIIIIIIIII"ll||lllllllllllIIIIIIIIIIIllll|||||||||||l.----;-----—————




81 0402@5 1 49

- on the upward launch angle of the vehicle center of gravity.

surfaces that are inclined upward and also a § 1/2" high rub-raf
was mounted by the vehicle. The computer program which was applie

includes approximations of effects produced by the cited bridge features

The indicated ranges in the speed estimates reflect an allowance

for a corresponding lack of precision in some of the reported evidence.
They also reflect allowances for omission of effects on the final

landing position that were produced by travel through the approximately
6-foot depth of water and for use of a simplified analytical treatment

of friction and plowing forces produced by contact with the channel

bottom.

As part of the analysis, a computer line drawing film was prepared.

It graphically illustrates the reconstructed sequence of events (see

Appendix).




2.0 MATERIALS REVIEWED

Police report prepared by D. J. Arena.

Inquest testimony related to scientific studies and analyses’{
A. D. Little study).

Inquest testimony of scuba diver and investigating officers.
Accident report prepared by George W. Kennedy.

Testimony of D. J. Arena and John N. Farrar in Petition for
Exhumation and Autopsy.

Scene sketches prepared by George W. Kennedy and D. J. Arena.

Photographs of accident vehicle and accident scene.
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APPENDIX

3.0 DESCRIPTION OF METHODOLOGY APPLIED IN THE ACCIDENT RECONSTRUC{!Q!;'

Computer simulation is a process whereby mathematical equations

that define relationships and interactions among the various parts of a

complicated system are solved simultaneously to predict the behavior of

the system. In some forms of systems that are simulated, the equations

are purely empirical or are based on hypothesis. Howéver. for mechanical

systems, the governing relationships are based on fundamental physical

laws (i.e., Newtonian dynamics of rigid bodies) and on measured experi-

mental data (e.g., the force-generating properties of components).

The Highway Vehicle Object Simulation Model (HVOSM) computer program

that has been applied in this accident study was originally developed in

1968 for the purpose of supplgmenting test procedures in highway safety

research (Ref. 1). Development of the computer program-was sponsored by

the Federal Highway Administration, U. S. Department of Transportation.

81 0402@s5 15|

In view of the requirement for generality of motions in realistic

near-accident and accident situations, the HVOSM program was designed

to permit the simulation of general, three-dimensional vehicle motions.

The analytical approach is similar to that used for aerospace vehicles.

However, the force-generating properties of tires, in contact with either
3
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ffi‘nﬁfhrgﬂ" irrquhrmmin surfaces, required the development o

detailed analytical representation of the tires and the use of tab

to define the terrain surface. The computer program was developed ’5 ;
digital form, in the Fortran IV language. In this form, the relatf;e‘a
ease of adapation to a variety of computers has led to the distribution,
by the sponsor, to a large number of research organizations in the time

period since 1968.

During the past ten years; the vafidity and accuracy of the HVOSM
vehicle simulation have been rigorously established by comparisons of
response predictions with test results in a variety of applications. In
particular, the applications have included impacts with curbs and con- |
crete median barriers, violent skidding maneuvers and even thrill show

ramp jumps (Ref. 2).

In applications, the equations defining three-dimensional motions
of the vehicle in response to steering and throttle or braking control
inputs and to terrain irregularities (e.g., bumps, curbs, etc.) are
solved at closely spaced intervals of time throughout the duration of
the maneuvef. The solution time intervals typically range between
0.001 and 0.010 seconds, depending on the event being simulated. The

detailed motion predictions are printed out in a tabular format.

The application procedure may be viewed as being equivalent to the
performance of experiments with a fully instrumented vehicle. rt permits

variation of a single item in the vehicle or terrain definitions while




:; ident1caIly repeating everything else in a given application ‘

vehicle experiments, it is generally not possible to achieve 1d¢nti_

repetition of all test conditions. Thus, an experimental measuraméﬁﬁf;=

of the effects of changing a single item of the overall vehicle-terrain

system requires that a series of test runs be performed both before and

after the change to isolate response differences related to the change.

In applications to accident reconstruction, the computer simulation

program ﬁermits an investigation of the initial direction of motion,

the vehicle speed and control inputs by means of comparisons of the

predicted rest position, trajectory, tire marks and contact points with

corresponding items of physical evidence.

A computer graphics display of the predicted vehicle behavior has
been developed to ease the task of interpreting the extensive output
information. The display produces detailed perspective drawings of the
vehicle and terrain, or obstacles, as seen from selected viewing

positions and at selected intervals of time during a simulated maneuver
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or collision. Such a display has been found to be extremely valuable

as an aid for program development, for understanding complex motions

and for presenting results.

The primary benefit provided by the computer simulation technique

in reconstructing the subject accident has been in approximating the

effective elevation angle of the launch from the side of the inclfned




br'm sérme. : ln thn mmr cf a siqs' :mmm tnaln ory, the
';1,_.-,horizontal distance traveled to tbe lamﬁng area at a given veh*lc‘h

speed is determined by the launch angle and by the change in haight
between the launch point and the landing area. The separate times of
departure of the four wheels from the inclined right-side rub-rail and
the contact of the vehicle underside with the rub-rail prolong and com-
plicate the launch process from the viewpoint of an application of -

simple ballistic calculations.

Horizontal movement of the vehicle subsequent to contact with the
channel bottom was resisted both by drag created by motion through the
water and by friction and plowing forces produced by the side, roof
and hood contacts that stopped the vertical motion and then supported
the vehicle weight. The applied simulation in its present form does
not include the drag effects of the water. Also, the resistance to
movement produced by contact with the channel bottom was approximated
by means of a simple friction coefficient on a flat, horizontal surface.
Thus, the predicted extent of horizontal movement subsequent to contact
with the channel bottom tends to be greater than actual. Variatiéns
in the predicted rest position that are introduced by the cited motion-

resisting factors are reflected in the range of the speed estimate at

point of brake application.
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Institution of Mechanica Eng'lneers (London), Loughbormgh Unfversity
of Technology, 8 January 1

McHenry, Raymond R., "The Astro Spiral Jump - An Automobile Stunt
%):;;;;ned via Simulation,” Society of Automotive Engineers Transactions,




Research Engineers, Inc. consuLting ENGI

Resume
of
Raymond R. McHenry July 1978

Professional Experience

1978 to date. Staff Scientist, Research Engineers, Inc., Research
Triangle Park, Horth Carolina. Technical duties: Application of
analytical and experimental techniques to the reconstruction of
vehicle and occupant dynamics in highway collisions. Evaluation
and analysis of vehicle defects and failure modes. Performance of
research related to highway safety.

1961 to 1978. Staff Scientist, Calspan (Formerly Cornell Aero-
nautical Laboratory, Inc.), Buffalo, Hew York. Technical dutfes:

As a Staff Scientist with Calspan Field Services, Inc., and pre-
viously with Calspan Corporation, Mr. Mchenry was responsible for
the technical direction of a variety of research projects related

to the improvement of highway safety. He has been involved in the
application of analytical and experimental techniques to the problems
of occupant protection in collisions and has analyzed automobile
dynamics in single vehicle accidents and in violent evasive maneuvers.
He also served as the Principal Investigator on the development of
techniques for analytical reconstruction of highway accidents
(Simulation Model of Automobile Collisions (SMAC) and Calspan
Reconstruction of Accident Speeds on the Highway (CRASH)).

Mr. McHenry developed techniques for study of physical criteria for
roadside structures and cross-section designs by mathematically
modeling the dynamics of single vehicle accidents (Highway Vehicle
Object Simulation Model (HVOSM)). He has performed analyses and
developed computer simulations of the dynamics of automobile braking
and of the ride and steering dynamics of the Westinghouse Transit
Expressway Vehicle. He has studied advanced technology applicable
to highway transportation in the Boston-Washington Corridor in
1980. He has developed a nonlinear mathematical model of the
automobile crash victim and mathematical models of highway guard-
rails and test vehicles for simulation of impact.

1960 to 1961. Technical Advisor, American Machine & Foundry Company,
Greenwich, Connecticut. Technicel duties: Mr. McHenry was technical
advisor on the design of venicles for aircraft cargo loading (Air
Force 463L System).

P.O. Box 12072 Research Triangle Park, North Carolina 27709 (319) 549-8346




1960. Senior Design Engineer. Ford Hbtor :
“Technical dutfes: Senfor Design Eng'lneer and ro,
engineer on programs involving experimental hydropneumatic
suspensfon vehicles, air suspension vehicles, and stroke-seniitive
shock absorber design and development. Member of the Ford Advanced
Ride and Hand1ing Committee.

1953 to 1956. Chrysler Corporation, Highland Park, Michigan.
Technical duties: Participated in various experimental suspension
and chassis component design and development programs. He also
served as a mathematics instructor in calculus, analytic geometry
and a}g;bra (Lawrence Institute of Technology, Chrys{ er Institute,
Detroit).

Education
Graduate Studies, State University of New York, 1962, 1964.
Graduate Studies, Cornell University, 1961.

Master of Science Degree, Automotive Engineering, Chrysler
Institute, 1955.

Bachelor of Science Degree, Engineering Physics, University of
Maine, 1953.

Professional Activities and Honors
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Registered Professional Engineer, Connecticut, No. 5207
Sigma X1
Tau Beta Pi

Crompton-Lanchester Medal of the Automobile Division, The Institution
of Mechanical Engineers (London), 1968-1969.

The Safety Award in Mechanical Engineering, The Institution of
Mechanical Engineers (London), 1969.

3
“Man of the Year" Award, 1967, from Science & Technoloay on the
Niagara Frontier, official publication of the Technical Societies
Counc1l.

American Men and Women of Science, 12th Edition, The Physical and
Biological Sciences.
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Selected Publications (from a total of 33 technical papers andwé*

‘:Raymond R. McHenry

technical reports)

1. "Analysis of Spring -Installations for Low-Frequency Suspensioh‘of'-

25

Vehicles" Industrial Mathematics, Vol. 10, Part I, 1960, Industrial
Mathematics Society, Detroit, Michigan.

"Research for Better Barriers - Analytical Prediction of Highway
Barrier Performance Confirmed by Crash Testing," Research Trends,
Vol. X, No. 3, 1962, Calspan Corporation.

"Analysis of the Dynamics of Automobile Passenger-Restraint Systems"

Seventh Stapp Car Crash Conference, University of California and

?n;;ersity of Minnesota, Playa del Rey, California, 11-13 November
963. .

“Highway Guardrails - A Review of Current Practice," National
Cooperative Highway Research Program Report 36, Transportation
Research Board, Washington, D.C., 1967 (with N. J. Deleys).

“Computer Simulation of Single Vehicle Accidents," Society of
Automotive Engineers Transactions, 1968 (with D. J. Segal and N. J.

DeLeys).

“An Analysis of the Dynamics of Automobiles During Simultaneous
Cornering and Ride Motions," Proceedings of the Symposium on

Handling of Vehicles Under Emergency Conditions, Institution of
Mechanical Engineers (London), Loughborough University of Technology,
8 January 1969.

"Mathematical Models for Injury Prediction," Iﬁﬁhct Injury and
Crash Protection (Charles C. Thomas, publisher), Springfield,
IMinois, 1970.

“A Review of the Current-State of the Art of Automobile Structural
Crashworthiness," 1970 International Automobile Safety Conference
Compengium, Society of Automotive Engineers, 1970 (with P. M.
Miller).

"Multidegree, Nonlinear Mathematical Models of the Human Body and
Restraint Systems: Applications in the Engineering Design of
Protective Systems," Symposium on Biodynamic Models and Their
Applications, Wright-Patterson Air Force Base, Dayton, Ohio, 26-28
October 1970.

3
“An Analytical Aid for Evaluating Highway and Roadside Geometrics,"
Highway Research Record Number 371, National Research Council,
National Academy of Sciences, Washington, D.C., 1971 (with N. J.
Deleys and J. P. Eicher).
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YResearch in Automobile Dynamics - A Computer Simulation of’Génefil
Thrﬁe-oimggg:onal Motions," Society of Automotive Engineers Trans-
actions, .

"Approximation of Impact Conditions Via Computer Simulation,” Paper
presented at the NATO Conference on Accident Investigation, Brussels,

Belgium, June 28-29, 1973.

“A Computer Program for Reconstruction of Highway Accidents,”
Proceedings of the Seventeenth Stapp Car Crash Conference, Oklahoma
City, Oklahoma, November 12-13, 1973.

“A Comparison of Results Obtained With Different Analytical Techniques
for Reconstruction of Highway Accidents,” Society of Automotive
Engineers, International Automobile Engineering and Manufacturing
Meeting, Detroit, Michigan, Octocber 13-17, 1975.

“The CRASH Program: A Simplified Collision Reconstruction Program,”
presented at the Motor Vehicle Collision Investigation Symposium,
October 6-10, 1975, at Calspan Corporation, Buffalo, New York.

“The Astro Spiral Jump - An Automobile Stunt Designed via Simulation,"”
SAE Paper No. 760339, Automotive Engineering Congress & Exposition,
Detroit, Michigan, February 23-27, 1976.

"Computer Aids for Accident Reconstruction,” Society of Automotive
Engineers No. 760776, 1976 SAE Automobile Engineering and Manufac-
turing Meeting, October 18-22, 1976.




F Tﬂ DAY
INDEX AND OPENING COLL

Before: ; 5
Hon. James A. Boyle, Justice of the
Edgartown Disrict Court.

Present:
Edmund Dinis, District Attorney for the
Southern District of Massachusetts,
Armand Fernandes, Assistant District Attorney,
Peter Gay, Assistant District Attorney,
- for the Commonwealth.

Thomas Teller, Clerk of Courts
Helen S. Tyra, Temporary Court Officer
Sidney R. Lipman and Harold T. McNeil,
Official Court Stenogpraphers.

Edgartown, Massachusetis.
Thursday, January 8, 1970.

OPENING COLLOQUY

THE COURT: Mr. Stenographer, we will accept Exhibit
No. 26 entitled Offer of Proof on behalf of Edward M.
Kennedy.

(offer of Proof marked Exhibit No. 26.)
THE COURT: You note Exhibit No. 27, Affidavit of

D1. Robert T. Watts is accepted as testimony and made’

part of the record hereof.
(Affidavit of Dr. Robert T. Watts marked Exhibit No. 27.)

THE COURT: Exhibit No. 28, Affidavit of Donald L.
Sullivan is accepted as testimony and made a part of the
record hereof.

(Affidavit of Donald L. Sullivan marked Exhibit No. 28.)

THE COURT: Exhibit No. 29, Affidavit of Eugene D.
Jones is accepted as testimony and made a part of the
record hereof. .
(Affidavit of Eugene D. Jones marked Exhibit No. 29.)

THE COURT: Exhibit No. 30. being a plan of Dyke
Road.

(Plan of Dyke Road marked Exhibit No. 30.)

THE COURT: Exhibit 31, Attested Record of Proceed-
ings in the Court of Common Pleas, Lucerne County,
Pennsylvania.

(Attested Record of Proceedings. Court of Common Pleas,
Lucerne County, Pennsylvania. marked Exhibit No. 31.)

THE COURT: I see no need, Mr. Hanify, for the books.
They refer to abstracts in the affidavits and so | return
these to you.

MR. HANIFY: Thank you, your Honor.

THE COURT: Now. it will be helpful to me and to the
record if we had a description of the Oldsmobile with
particular reference to its width and its length. To my
memory it does not appear anywhere in the testimony and
1 will accept an affidavit as to that.

1 will ask for a better understanding of the record and
there be submjtted by somebody some kind of a plan or
map of the island of Chappaquiddick. ] just have a memory
that there are some plans.

MR. DINIS: Well, perhaps the dcpartment of the Town
of Edgartown has maps which show the roads and the
beaches rather in detail. We can either obtain them locally
from the town or the Commonwealth.

THE COURT: There is an excellent map right now in
the so-called jury room, several on the wall as a matter of
fact, which has something to do with the planned develop-
ment of Dukes County. something to do with the Econ-
omic Commission. Unfortunately. they are large, but 1t
contains the general idea of the shape of the island, size of
the island. the ferry. the road to the ferrv running all the
way by this cottage, the so-calied Dyke Road, the bridge.
the so<called East Beach. s

MR. DINIS: 1 will assume that responsibility, vour Hon-
or. I will obtain one for your Honor, which will probably
be one prepared by the Enginecening Department of the
Department of Public Works concerning Chappaquiddick
Island.
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THE COURT: Anvthmnp t
gespect | would make a *

MR. DINIS: Docs your' 10_pi
at this time as an cxhibit, or will it -Just b’
you reccive #? o

THE COURT: Well. 1 can give it s number o
assurance that you get it. g

MR. DINIS: You have my assurance, your Honot.

THE COURT: Give it the next number. =
(Map of Chappa#uiddick Island marked Exhibit No. 32.)

MR. HANIFY: ] assure your Honor ] will endeavor to
get a description of the Oldsmobile along the lines you
suggested, length and width and perhaps that can be given
a number. A

THE COURT: All right. Give it the next number.
(Description of Oldsmobile marked Exhibit no. 33.)

THE COURT: 1 think that is all we sequire of Mr.
Hanify and Judge Qlark.

MR. HANIFY: Thank vou, your Honor.

MR. CLARK: Thank you. your Honor.

THE COURT: At the moment.

COMMONWEALTH OF MASSACHUSETTS .
Dukes. ss. District Court of
No. 15220 Dukes County

AFFIDAVIT OF DOCTOR ROBERT D. WATT

Now comes Robert D. Watt, of Hyannis, Massachusetts
and on oath deposes and says as follows:

| am a physician duly licensed and qualified to practice .
medicine in the Commonwealth of Massachusetts, with of-
fices at Cape Cod Medical Center, Hyannis.

] graduated from Tufts University with a BS in Biol-
chemistry in 1943, graduated thereafter from Tufts Medical
School in 1947. 1 interned at the Bridgeport Hospital in
Bridgeport. Connecticut and at the Cape Cod Hospital in
Hyannis. From 1951 through 1953 1 served in the United
States Air Force, as Wing Surgeon of the 103rd Fighter-
Bomber Wing (Suffolk. R.1.) and was the Commanding
Officer of the Medical Detachment at Fifth Air Force
Headquarters. Seoul, Korea. I am a graduate of the School
of Aviation Medicine. Randolph Field. Tcxas. 1 attended
the Cook County Graduate School of Medicine in Chicago,
lllinois, where 1 took specialized training in trauma and
traumatic surgery. Thereafter, I was the Associate Chief of
Trauma, Cape Cod Hospital. 1 have been in practice for 21
vears in Hyannis in the field of general medicine. ’

1 am a Diplomate of the National Boards. 1 am also a
Fellow of the American Geriatric Society.

On July 19, 1969, 1 was called . to see Edward M.
Kennedy at his home. His chief complaints were headache,
neck pain, generalized stiffness and soreness.

The history of the present iliness was as follows: He
stated that he had been in an auto accident last night on
Martha's Vineyvard. The car went off a bridge. There is a
lapse in his memory between hitting the bridge and coming
to under water and strugglng to get out. There was a loss
of orientation - at the last moment he grabbed the side of
an open window and pulled himself out. He was not clear
on the events following but he remembered diving repeat-
edlv to check for a passenger - without success. He went
for help and returned. Again, effort to rescue passenger was
without success. He was driven to the ferry slip and swam -
to the main body of land. He went to his hotel where he
slept fitfully until 7:00 a.m.

Physical examination revealed his vital signs and neuro-
logical examnation to be within normal limits. Positive
findings included a one-half inch abrasion and hematoma
over the nght mastoid. a contusion of the veriex, spasm of
the postenor cervical musculature with tenderness over the
fifth and sixth cervical vertebrac (the agea just above the
nape of thc neck), motion of his head was limited and was
accompliched with difficulty, tenderness and soreness of
the lumbar area without radiation.

Dicanosis' Concussion, contusions and abrasions of the
scalp, acute cerwvical strain. The contusion of the vertex
was demonstrated by tenderness and a spongy swelling at
the top of his head. The abrasion over the nght mastoid
was obvious. The acute cervical strain was substantiated by
X-ray studies which showed a loss of the normal cervical -
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lotdoss. which was due 10 spasm of the cerv
tute. The dugnoss of concussion was predicated

fotepuing obyective evidence of injury snd the history
the temporary Joss of consciousness and sctropade amnesia.
Imparment of judgment, and confused behavior are
symptoms consistent with an injury of the character sus-

t by the patient. ;
apy: Bed rest and a muscle relaxant.
uly 20, 1969, 1 was in contact with Senator Kennedy

lephoné on this day, and ss there was no change in
I‘:lys ':yn‘:ptoms. 1 advised him to continuc bed rest and
planned to see him on the following day.

July 21, 1969. 1 went to the home of Senator Keanedy
and found his physical condition to be unchanged. ] recom-
mended at thst time that we X-ray his skull and cervical
spine, and this was accomplished later at the Cape Cod
Medical Center.

After reviewing the X-rays, in which there was obvious

evidence of an acute cervical strain, 1 fitted him to e
cervical collar. The reports of the roentgenologist are
attached hereto and made a part hereof as Exhibit A.
. Because of these findings, | felt that neurosurgical con-
sultation was indicated and then contacted Dr. Milton F.
Brougham. Dr. Brougham is the Chief of Neurosurgery at the
Faulkner Hospital. the Camey Hospital, the Jordan Hospi-
ta) and the Cape Cod Hospital.

On July 22, 1969, Dr. Brougham and 1 visited the
Senator at his home, and a complete newosurgical consul-
tation was accomplished. A copy of Dr. Brougham’s consul-
tation note, which is a part' of my record, is attached
hereto and made a part hereof as Exhibit B.

As a result of his examination, Doctor Brougham felt
thiTTurther studies were indicated.

Accordingly, on July 23, 1969, a technician and 1 went
tosfhe home of Senator Kennedy and did an electroen-
cephalogram. A copy of this report is attached hereto,
madg a part hereof and marked Exhibit C.

In the afternoon of the same day, Doctor Brougham and
1 t to the Senator’s home. where a lumbar puncture
w ttempted but was unsuccessful. There were technical

d‘\:ﬁes here due to an old injury to the Senator's

] r spine.

is was the last time that 1 examined Senator Kennedy
bunel was in contact with him later and found that the
stiffness of his neck continued well over a month.

(o Robert D. Watt

en personally appeared before me the above named
Robert D. Watt and made cath that the foregoing state-
ment subscribed to by him is true to the best of his
ki@ ledge and belief.
: Robert G. Clark, Jr..
— Notary Public
My commission expires Feb. 26, 1976

- EXHIBIT A
CAPE COD MEDICAL CENTER
Incorporated y
Hyannis, Massachusetts X-Ray
775-8491
X-ray Report 8760
< Senator Edward 22
Kennedy, Senator Ui i

Skull studies were made in the usual four positions as
well as an exposure for the base.

| saw no definite evidence of fracture or depression.

Incidentally, the squamous suture was rather prominent
on the right side.

In general. the paranasal sinuses as well as both mastoids
were clear, the sella turcica was normal in size and contour
and there were no intracranial calcifications.

CONCLUSION: Negative skull

E W. Bejamin, M.D.
Radiologst
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. CAPE COD MEDICA CEN:
a : Incor
Hyannis, Massa tts

X-Ray Report
Kennedy, Senator Edward M.

Cervical %Fine Studies from the first to the sevent
negative for fracture, compression or spondylolisthesis. =

The only finding of note was marked straightening of
the spine in the lateral projection. P

CONCLUSIONS: The studies of the cervical spine were T

negative for fracture. o -
The only finding of interest was the straightening of the i g

spine in the lateral projection, indicative of rather marked 3
muscle spasm. '

E.W. Benjamin, M.D. )
Radiologist g

EXHIBIT B ' e
July 22,1969 .

KENNEDY, Senator Edward
This patient was given a neurological examination in the
presence of Dr. Robert Watt as a result of injuries which he . o 1
sustained in an automobile accident which occuired on -
July 18, 1969. In describing his recollection of the events d )
occurring at this time. he states that he can recall driving
down a road and onto a bridge. and has some recollection ’
of the car starting off the bridge which he thinks was'a
realization that the car had struck a beam along the side of
the bridge: however. he remembers nothing immediately
following this; has no recollection of the car turning over,
or of any impact of the car against water or any solid
object. There is a gap in his memory of indeterminable
Jength, but presumably brief and his next recollection is of
being in the front seat of his car which was filling with
water. He somchow escaped from the car. but does not
know how he did this. He states further that he can recall )
making repeated efforts to get back to the car by diving. B
Subsequent events are recalled in a somewhat fragmentary g b
fashion with an impaired recall of their exact time relation- :
ships.

On awakening the following morning he was aware of
pain in his neck which extended up both sides of the neck,
but was more pronounced on the right side extending up
into the sub-occipital area. There was also stiffness and
pain in his neck. the pain radiating down into the trapezius
area bilaterally. and into the scapulae, but without any
radiation of pain into his arms. On several occasions he had
intermittent numbness in both hands, but this cleared with-
in the first twenty-four hours. He had a generalized head-
ache. but with local tenderness and swelling over the top of
his head. and over the right occipito-parictal region.

He also had a strange sensation in both ears which was
difficult to describe. but which was not acutely painful and
which cleared after about twenty-four hours. His headache
cleared rapidly. but he continues to have pain and stiffness
in his neck aggravated by activity and turning his head. and
at times when the neck pain becomes morc pronounced he
will experience the hcadache. He has worn a cervical collar
on the advice of Dr. Watt, and has obtained some relief
from this. He has noted a tendency to fatigue easily;
however. he has had no nausca or vomiting: no vertigo; no
syncopal attacks. He also had increased low back pain, but
there 1s no radiation of pain into his legs. There is no
disturbance of vision. 3

The past history 1s non-contributory. There is a previous
history of a severe back injury for which he has wom 2a
back brace for a number of vears. and he was weanng it at
the time of the examnation

Neurological examination: At the time of this examina-
tion the patient is alert and fully oriented. Speech is
normal. Examination of the scalp reveals a zone of tender-
ness approximately 2 cm. in diameter over the mid point
of the vertex of the skull with shght elevation of the scalp
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" over the surrounding tissue in this 20n 131 50 an
atco ‘of swelhng and dicolorstion of n. behinda the
nght mastoid extending upward and me (
up. of the mastoid, 3 distance of ahout 3 to 4 em. Over the
gop of this zone which is guite sensitive to pressure there i
S it excoriation of the skin which is 2 em. in length.
Light pressure in this area causes pain extending up into
the occipital arca as well as down the right side of the
neck. There is no occipital tenderness on the left side.
These is limitation of extension of the neck to approxi-
mately onc-hall the normal range. Flexion is carried out
through an essentially normal range, and there is moderate
limitation of lateral rotation to cither side somewhat more
to the right than to the left. There is tendérness over the
posterior cervical region maximal at the level of the C5-6
and C6-7 interspaces in the midline. There is no scapular
tenderness. There is good strength in all extremities. Deep
tendon rcflexes are brisk and symmetrically active. except
that the knce jerks are not obtained. Plantar responses were
flexor bilaterally. There is limitation of flexion and exten-
sion of thé low back, although detailed testing of these
movements is not carried out. There is a deformity in the
. mid lumbar region with offsetting of the spinous processes
secondary to his old back injury. No gross sensory decficit.
No cerebelar signs. Gait is normal. There is slight swaying
on the Romberg test. The cranial nerves are completely
intact. The fundi are negative. There is no nystegmus.
X-rays of the cervical spine and skull were reviewed. The
skull films were negative for fracture. Cervical spine films
showed straightening of the cervical column with absence

of cervical lordosis consistent with acute spasm of the cervi- -

cal musulature.

Diagnosis: Cerebral Concussion. Contusions and Abra-
sion of Scalp. Acute Cervical Strain.

Comment: This patient gives a history of loss of con-
sciousness and retrograde amnesia sustained at the time of
his accident, and the occurrence of the head injury is
corroborated by the contusions of the scalp over the vertex
and in the right mastoid area. There is also still evidence on
examination of an acute cervical strain. ] would advise that
an electroencephalogram be obtained. and, also, if feasible,
a lumbar puncture should be obtained to rule out any
elevation of spinal fluid pressure, or evidence of previous
bleeding in the suberachnoid space‘’ which “may still be
present. - ]

Milton F. Brougham, M.D.

EXHIBIT C
THE BOSTON NEUROLOCIAL LABORATORY, Inc.
264 Beacon Street :
Boston, Massachusetts 02116

25325

37 years

July 23, 1969
12:00 p.m.
Right

" Kennedy, Senator Edward M.
None

Fair/Tense

Awake

Breakfast

Dr. R. Watt, Dr. R.C. Feldman. Dr. M. F. Brougham.
Auto Accident 7/21/69, Brace on neck. Headaches. Con-
tusion behind right ear.

This Electroencephalogram is taken with the patient in a
tense and waking state. It contains 8-9 cps. Alpha waves
intermixed with 4-7 cps. Theta waves without amplitude or
frequency asymmetries. A great deal of eve movement and
muscle artifact is seen, especially in the anterior leads.
Electrode resistence artifact is recoenized. Hyperventilation
produced no abnormal responses. Slicht increase in the
amount of slowing (4-7 ¢ps.) in scattered fashion in tem-
poral leads was obscrved.

IMPRESSION:
Within normal limits.
. Robert G. Feldman, M.D.
C: Milton F. Brougham , M.D. .
CC: Robert G. Feldman, M.D.
Robert Watt M.D.
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AFFIDAVIT OF DONALD L. SULLIVAN

1, Donald L. Sullivan, being duly sworn, depose and say:
1. 1 am a resident of Massachusetts, living at 17 The
Valley Road, Concord, Massachusetts and am a physicist by

occupation, employcd by Arthur D. Little, Inc.,, Acom

Park, Cambridge, Massachusetts.

1 have received the Bachelor of Science and Master of
Science degrees in Electrical Engineering from MIT in 1953
and Master of Science in Applied Physics from Harvard
University in 1963.

| have been emploved at Arthur D. Little, Inc. from
October of 1961 1o the present date:

1 have worked as a part of a group in the preparation of
a study which is described in a report entitled *Physical
Factors Involved in the July 18, 1%9 Accident on Dyke
Bridge, Chappaquiddick lsland, Edgartown, Martha's Vine-
yard, Massachusetts' prepared for Ms.Robert G. Qlark, Jr.,
dated October 10, 1969. While engaged in working on the
aforesaid study, | personally participated in the gathering,
evaluation and presentation of the data found on page 4
and pages 49 through 55 of the aforesaid Report, copies of
which are attached hereto and incorporated herin by refer-

. ence. .
The facts stated on page 4 and pages 49 through S5 of .

the aforesaid Report are true and correct to the best of my
knowledge and belief, and the judgments and conclusions
contained in that part of the Report represent my best
professional opinion and judgment.

The entire Report was preparcd under the direct super-
vison and control of Doctor Richard S. Stone, who has a
BS degree in Physics from Rensselaer Polytechnic Institute,
an MS degree in Physics from Rensselaer Polytechnic Insti-
tute in 1950 and a Ph.D. in Physics from Rensselaer Poly-
technic Institute in 1952. . 3

Donald L. Sullivan

COMMONWEALTH OF MASSACHUSETTS»
COUTNY OF DUKES: ss i

Subscribed and swom to before me on this Sth day of
January, 1970.

Robert G. Clark, Jr.
~ My Commission expires on Feb. 26, 1976.

CONFIDENTIAL TO COUNSEL

PHYSICAL FACTORS INVOLVED IN THE JULY 18,
1969 ACCIDENT ON DYKE BRIDGE, CHAPPAQUID-
DICK ISLAND, EDGARTOWN, MARTHA'S VINEYARD,
MASSACHUSETTS.

Prepared for
MR. ROBERT G. CLARK, JR.
Page 4

Approaching the bridge, the road is straight for at least
3/10 of a mile except for the last 150 feet. A 1% down-
grade extends from 630 feet to within 100 feet of the
bridge. Vegetation on the nght at a disjance of about 120
feet from the bridge forces one to tum to the left, so that
high-beam headlights do not illuminate the bridge at this
point. Just as one turns back to the right at between 90°
and 30’ from the bridge. one’s lights are deflected sharply
upward so that again the bridge is not illuminated. The

rapid right turn, left tumn. and sharp upward deflection are < .
not only distracting but also make 1t difficult to see the -

bridge before one is onat.
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ng the night of July 18, 1969, we have assumed
tha?l:!’n‘e fvuther was clear and we have been unable to find
one who can tcl) us whether or not there was a ground
or haze in the vicinity of the bridge on this particular
ning. There was a Crescent moon. A calculation of
moonset for the latitude and longitude of Chappaquiddick
based on data from the nautical almanac shows that the
moon was below the horizon at 10:22 l’h.! that evening.

At the time of our inspection of the Kennedy vehicle on
September 10, 1969 vandals had destroyed the wirng in
the car. We did find the head lamp switch on and severely
bent to the point where it could not be ppenml. It was
not possible to light the lights by replacing the battery.
However, when we put a batter directly on the low beam

- light, the high beam light also lighted, indicating that the
dimmer switch was in the high-beam position at the time
of our inspection. )

On the basis of the above information, we conducted
our investigation of the visual factors bearing on the ac-
cident using the following assumption:
® The wcather was clear with no ground fog or haze.
® Prior to the accident the vehicle hecadlights were on high

beam and were properly adjusted.
® The approach to the bridge was made at approximately

20 mph, which corresponds to a speed of 29.4 feet pe

second. ;

M Page SO

The data for this investigation consist of the following:

QA motion picture taken on a clear night using high-beam
head lamp illumination only. (Exhibit V1. 1.)

amAn especially fast film was used in an attempt to match
the picture to what the human eye could see. The test
vehicle had the same headlight configuration as did the

l-"’Kcnnedy car. They were tested for proper adjustment

Mr. Pat Jenkensen of the Oid Colony Garage in

y
nganown, Chief Arena clocked this car at a speed of .

0 miles per hour. Its speedometer indicated correctly.
&\sA series of still pictures taken at various distances from
® “the bndge on a clear night using high-beam headlight

jllumination only. Here again a special fast film was used
cso that the photographs match what the driver could
see. (Figure VI.1)
®7Data on the vertical and horizontal high-beam headlight
intensity pattern. ;
plan and elevation of the approach road to the bridge
obtained from aerial photographs and by direct survey.
_(Figure Vi.2) :

o - Page S1

e Data on a test performed in the presence of Mr. George
Kennedy of the Massachusetts Division of Motor Vehi-
cles in which a 1969 Chevrolet approached the bridge at
20 mph. The brakes were applied at the instant the
front wheels touched the bridge. The car came to a stop
with the front wheels at a distance of 33 feet from the
beginning of the bridge. The test was performed on a
dry bridge but with a slightly sandy surface.

Our findings are as follows: .
® The motion picture shows that the bridge is visible for a
period of less than three seconds pnior to the accident if
the car approached the bridge at 20 miles per hour.
The series of still pictures shows that at distances in
excess of 100 feet from the bridge that the high-beam
headlights stnke the ground for a long period of time
well in front of and to the left of the bridge. Just as the
headlights come nght, toward the bridge, at a distance
f between 100 feet and SO feet. the hcadilghts are
‘pped up sharply by the rising terrain. The bridge is
inimally illuminated. Just as the front of the car
comes on to the bridge at an agnle of 16° to the right.
the headlights come down and illuminate the right
bnidge rail. It 1s at

»..e‘ T
this time that one seabzes the road over §
angles left. In view of the bruking test on ¥
and allowing for a reasonable reaction ¢
opinion that braking only will not {nnu 2
position, traveling at a speed of 20 mph, fs
over the rail.
®When the scaled headlight intensity pattern i
on the plan and elevation diagram of the approach's
the reason for sequence of events outlined sbove
comes clear. y

In the diagram, we can see that between 530° and 90’
before the bridge. there is a 1% downgrade. In addition, in
the last 60 feet before the bridge there is a two-foot rise in
the roadway. At 8 distance of between 60 feet and 120
feet from the bridge, the vegetation on the right extends
well oul past the point where it would be in the conter of
the approach road if one did not turn to the left to avoid
it. These two factors, the long grade and sharp rise just
before coming on to the bridge, coupled with the necessity
of tuming to avoid the vegetation, make it essentially
impossible to see the roadway over the bridge at m‘%l at a
distance of much greater than between 60 feet to feet.
Initially, the high-beam lights illuminate only the rising
road in front of the bridge: just as the terrain levels out
sufficiently so that they might illuminate the bridge, one is
forced to turn to the left and the lights don't strike the
bridge. Just

Page 53

as one tums back to the right at a distance of approximate-
ly 60 feet to 90 feet from the bridge, the road begins to
rise sapidly and the car’s lights are deflected upward. This
rise is sufficiently sharp so that the vertical headlight beams
illuminate the bridge only slightly. On a clear night it is
almost as though one’s headlights have been tumed out. If
a driver were not previously distracted he could well be
distracted at this point by the abrupt change in reflected
light intensity as the light beams are deflected sharply
upwards. At some point at a distance of approximately 30
feet from the start of the bridge (approximately ] second
at 20 mph) the road levels slightly and the headlights
illuminate a point on the right curb of the bridge at a
point 30 feet to 40 feet out on the bridge. When traveling
at a speed of 20 mph and with the brakes applied just as
the front wheels came onto the bridge, a Chevrolet test car
stopped in 33 feet on the dry but somewhat sandy bridge.
If the bridge or tires had been damp and sandy this
distance would have been greater. The front wheel on the
passenger side of the Kennedy car went over the curb at a
distance of 18 feet from the start of the bridge.

The center of gravity of the car went over the curb at a
distance of 24 feet from the start of the bridge. Once the
center of gravity of the car was over the curb, the car had
to fall into the water. Since the wheels on the passenger -
side went over the curb first. the car would tend to rotate -
with the passenger side falling first. As the center of gravity ~
goes over the curb the car would also tend to flip, end over i
end. onto the roof.

Publisher’s Note: Pages 54 and 55, are unreproducable
Photo Copies.

AFFIDAVIT OF EUGENE D. JONES

1, EUGENE D. JONES, being duly swom, depose and say:
1) 1 am a professional engineer duly licensed in the
States of Connecticut and New York. Since 1966, 1 have
been Vice President in charge of the New England Division
of Frederic R. Harns Inc., Consulting Engineers. My duties
include the administration of all work performed in the
Stamford, Connecticut, Hartford. Connecticut and Boston,
Massachusetts offices of the Harris organization. My qual-
ifications as an engineer are attached as Exhibit “A".

2) At the request of Ropes & Gray, Attomneys at Law, |
made an inspection of a portion of Dyke Road and the
tunber bridge which is located at the eastern end of Chap-
paquiddick Island, Martha's Vineyvard. This inspection was
made on Dccember 29 and 30, 1969.
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. The toadwas for approamately 1,000°

_has: @ width which vanes between | !
usable shoulders The surface matel for the soadway
consists of pravel and dirt. Eiosion of the embankment on
the naht side of the roadway has occurred approximately
150" hefore the bridge.

The bridge itself is a timber structure approximatcly 85°

jong and 10°—6" wide. On either side of the structure is a

7 timber cwd 9" wide and 5% high. The bridge deck
consists of 10”x3" timber rlanking and is supported by
Jongitudinal timber beams of varying sizes. The beams are
supported by timber pile bents with a center span 11'=-9"
fong. The clearance under this span varies from 3° to §'
ahove the water surface. G

At both abutments, the approach roadway embankment
is retained by timber wingwalls on both sides. At thc west
abutment. the north wingwall is 20° long and the cnd is
offset approximately 12' from the edge of the bridge. The
south wingwall is also 20" long and the end is offset
approximatecly 8° from the edge of the bridge. Erosion has
occurred at both of the west wingwalls and repairs were
being made by the Edgartown Highway Department during
the time of the inspection.

There are no warning signs along the approach roadway
nor were there any lights or reflectorized surfaces indica-
ting that a structure is there.

On December 30, 1969, 1 directed a survey party consis-
ting of James E. Schofield. LS & PE, Hollis A. Smith, LS
and C. Edwin Carlson in the preparation of a plan and
profile of a portion of Dyke Road and the bridge. The
results of this survey is attached as Exhibit “B"’.

3) Based on the field survey as indicated on Exhibit
*“B*, a centerline for the roadway and bridge was estab-
lished and horizontal and vertical curve data added. The
centerline and curve information has been marked in red
directly on a print of the field survey and is shown as
Exhibit **C".

Starting at Station 0400 and proceeding in a south-east-
erly direction, the roadway is on tangent for approximately
225’. The roadway then curves to thc right on a radius of
900" for approximately 51°. From the end of this curve, the
roadway continues on tangent for approximately 263° to
Station 5+40. From this point, the alignment of the road-

_ way is a series of three (3) closely connected curves as it
approaches the bridge. Starting at Station 5+40 the road-
way curves to the left on a radius of 1500° for approx-
imately 249" then curves to the right on a radius of 180°
for approximately 41°. After a short tangent. the roadway
curves to the left on a radius of 150" for approximately
47°. This last curve ends on the bridge structure approxi-
mately 18’ from the west abutment. The remainder of the
traveled way over the bridge is on tangent.

The vertical alignment of the roadway as shown on
Exhibit “'C" starts with a 1.95% upward grade at Station
0400. At Station 1+88, the grade of the roadway is down-
ward to Station 7400 with varying grades ranging from
0.50% to 1.75%. From Station 7400 to Station 8+50 the
grade of the roadway is upward with varying grades ranging

* from 0.30% to 2.85%. The roadway is level just before the
bridge. The vertical alignment over the bridge is made up
of a series of short straight grades without connecting
curves. These short sections include an upward grade of
2.43% to Station 8485 where the grade changes to another
upward grade of 8.80%. The grade is then Icvel from
Station 9+08 to Station 9+2) at which point there is a
downward grade of 9.50% to the end of the bridge.

4) After the field inspection and examining the data
contained in Exhibits “B"" and “C™, 1 then sefermed to
Standard Plans for Hichwav Bridges, Volume 1il, Timber
Bridees as prepared by the US. Department of Transporta-
tion. Federal Higchway Administration, Bureau of Public
Roads dated May 1969. These standard plans are shown as
Exhibit **D". The introduction of the Standard Plans for
Highway Bridees Volume [ states the following:

*—These plans are intended to serve as a uscful guide

to State, County and local highway departments in the

development of suitable and econoimical bridge designs.

The plans should be particularly veluable to the smalier

highway departments with limited engineering staffs—""

The specifications for design materials and construction

g 1965 :.d:tion) 3‘; d by the Am
1ate Highway ' . This publication
hibat ““E*. i '-N i B

Sheet No. 101 of the Siandard Bridge P
that » minimum height of 2'-4" for 3 timber 2
pet) is sccommended for timber bridges of spans. b
11'~0" to 21'-0" and that the timber curdb Be bolted
down to the bridge deck by 7/8" bolis with 4 x4 x%"
stcel plate washers.

The Dyke Road Bridge has a center span of 11°-9",
therefore the Standard Bridge plans apply to this siructure.
The timber curb on the Dyke Road Bridge is inadequate
both in hcight and strength. It is only 5™ to $%4™ high and
is nailed down to the bndge deck except for a short Jength
of 13° on the north curb over the center span which is
bolted to the bridge deck.

Timber curbs are the most important safety festure on a
bridge deck without handrailing. Proper height and ade-
quate strcngth are essential in the design of such a timber
or safcty curb.

Sheet No. 10! of the Standard Bridge Plan indicates
that a minimum decck width of 24°—-0" (between curbs) is
teq;}rcdo for timber bridges having spans between 11°—0"
10 21'-0".

The Dyke Road Bridge is only 10'—-6" wide between
curbs. Since this structure serves two-way traffic, the bridge
width should have conformed to the minimum require-
ments as indicated on the Standard Bridge Plans.

Appendix A" of the Standard Bridge Plans indicate.
that guardrails are required along both sides of the ap-
proach roadway. A minimum length of 100° is recom-
mended for this guardrail and the approach end should be
offset 5' to the outside edge of roadway.

No approach guardrail is provided at the Dyke Road
Bridge. Guardrails are necessary to guide and direct motor-
ists to a structure which is narrower than the approach
roadway. i

5) I then referred to the Manual on Uniform Traffic
Control Devices for Streets and Highw. (June 1961
Edition) as prepared by the Bureau of Public Roads. This
publication is shown as Exhibit “F". Paragraph 1C-21, page
64 of the Manual states:

“—The ONE LANE BRIDGE sign shall be used to

mark all two-way bridges having a clear roadway width

of less than 16 feet.—"

*——Additional protection may be provided by the erect-

jon of reflector markings —"'.

In addition Paragraph 2D-2 page 149 of the Manual
states:

*——Reflector markers may be mounted on or immed-
iately in front of obstructions, or at sharp changes in
alinement, to indicate the presence of hazards. Hazard
markers should be of such design and should be so
placed as to be clcarly visible to approaching drivers
under ordinary atmospheric conditions from a distance
of 1.000 feet when illuminated by the upper beam of
standard automobile headlamps''.

“They should be mounted at a height of approximately

4 fect above the pavement. except when they are

apphed directly to a hazardous object which by its

nature requires higher or Jower mounting, such as a low
culvert headwall—"".

There are no signs or reflector markings on the Dyke
Road Bridee or on the approach road. Since the subject
bridge did not meet the minimum requirements as outlined
in the Standard Bridee Plans, appropnate warning signs
should have been instalied along the approaches and at the
bridge itself.

A ONE LANE BRIDGE sign and reflector markers are
required to warn motonsts of danges ahead.

6) I thenreferred to A Policy on Geometric Desgn of
Rural Hichwavs (1965 Edition) as prepared by The Amer-
ican Association of State Highway Officials. In the highway
enginecring field, this publication is commonly referred to
as "AASHO" or “The Bibie”. This publication is shown as
Exhibit “'G’". Paragraph 7, page 191 of “The Bible™ states
the following:

*——Any abrupt reversal in alignment should be avoided.

Such a change makes 1t difficult for a dnver to keep

are ncluded in .Snﬁt.‘zmmtmn

~ 94 —




'd“r ‘above the
or reflectorized
d the structure,
s al night when the
driver's vision is’ disection of the head-
light beam. Therefore, fn the area of the reverse curve, the
headlight beam is dinﬂod bove the approach roadway and
the structuse.
7)Baed0lllvﬁcld of the site and a study
of the existing conditions, I conclude the following:
1..As a public facility tlle exisnng bridge and approach
roadways are well below the minimum standards set by
i commonly used engineering criteria.
2 The abscnce of warning
reflectorized markers makes
ous at night.

guardrails, lighting and
is site particularly hazard-

EUGENE D. JONES

STATE OF CONNECTICUT

CITY OF STAMFORD

COUNTY OF FAIRFIELD

Personally appear Eugene. D. Jones signed and sealed of the
foregoing instrument and acknowledge the same to be the
free act and deed, before me,

{ Ko
Not:a- Public Sworn to and Subscribed before me this
Jan. day of 2nd, 1970
NOTARY PUBLIC
e= My Commission Expires April 1, 1972
v EXHIBIT “A™

PERSONAL HISTORY STATEMENT

: E
PI&NT ADDRESS: 146 Westport Road,

N ne D. Jones

ilton, Conn,
DATE'OF BIRTH: January 6, 1925
DEPENDENTS: Three
MA AL STATUS: Married
CITIZENSHIP: US.A.
SECURITY CLEARANCE: Secret
NAME & LOCATION

HIGH SCHOOL & COLLEGE
East@yange N.J. High School (1938-1942)
CoUeﬁ( e of Engineering
New York University (1943-1944)
UnivETRity Heights. New York (1946—-1950) B.C.E.
PROFESSIONAL SOCIETIES:
A@Brican Society of Civil Engineers
New York State Society of Professional Engineers
Tau Beta Pi :
LICENSES:
P.E. (N.Y.)) 31229
P.E. (Conn.) 3839
OTHER:
U.S. Bureau of Public Roads Executive Reserve
Expert Witness in Highway Accident Cases,
New York State Department of Law
Board of Associate Directors,
State National Bank of Connecticut
EXPERIENCE RECORD
Frederic R. Harris, Inc.. N.Y.
Consulting Engincers
Vice President
In complete charge of New England Division which
ncludes Stamford, Hartford and Boston offices of Frederic
3 Inc. Duties include the development df new

'966 - Present

1. Harns.
Lient iomacts and the administration of all work including

n ot Relocated Route 7 in Connecticut
SS W@P00.). Relocated Route 190 including a new high
‘vel crossing of the Connecticut River ($6.500.000). a
-ortion  of Interstate 91 through New Huaven
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($11,600,000.), the Wantagh- er Bay
($7.,500.000.); Route 33 in Chicopn. M
($6.000.000.); the development of 3 new’

system for the University of Connecticut, plus
assorted projects.
1961-1965

Frederic R. H
Consulting
Assistant Vice P
In charge of Stamford, Connecticut office and
Manager for Stamfords $88,000,000. Urban Renewal
gram which envisions a complete new central business
trict for Stamford covering 130 acres. Work includes
al consulting services, design of new streets, storm
sanitary sewers, utilities and inspection of construction. ,
1958-1961 Arnold H. Vollmer Assoc., N.Y.
Consulting ]
Project
In charge of design and supervision of construction of
various large scale recreational developments including the
Lake Welch Recreational Area for the Palisades Interstate
Park Commission; Belleayre Mountain Ski Center and John
Boyd Thatcher State Park for the New York State Depart-
ment of Conscrvation: Cummings Beach and Rosas Hartman
Park for the City of Stamford, Connecticut, and many
others. These areas generally requirc roads, bridgcs, i
water supply, sewage treatment, drainage and utilities.
fic Consultant to the Committee for Slum Clearance for
the City of New York on all Title 1 Projects within the
City of New York. Preliminary design of City of Louuvilla
Expressway System including North-South Ex
(Interstate 65); Henry Watterson Expressway (lntemto
264); Eastern Expressway (Interstate 64); and Ri
Expressway (Interstate 71).
19561958

Brown & Blauvelt, New York
Consulting Engineers
Project Manager
In complete charge of Liberia, West Africa, Office.
Supervised 25 American and 100 Liberian engineers and
technicians in the survey, design, and supervision of con-
struction of 150 mile Western Province Road including 60
structures for the Republic of Liberia. Responsible for the
design and supervision of construction of the City of Mon-
rovia (45,000 population) Water Supply System including a
pumping station, filtration plant. 12 mile pipeline and one
million gallon Teservoir. :

1956 Deleuw, Cather & Brill, N.Y.

Architects — Engineers

Project Engineer

In. complete charge of design and preparation of con-

tract plans of the Richmond-Petersburg Tumpike through

the Citv of Richmond, Virginia. Total construction cost-
- $6,100,000. _

1952-1956 Frederic R. Harris, Inc., N.Y.

Consulting Engineers

Highway Designer

In charge of design of all highway drainage systems.
Made complete drainage study for proposed Wantagh—Oys-
ter Bay Expressway and Deer Park Avenue Improvement.
This study was coordinated with state, county and local
township officials. Designed complete storm drain system,
including structures, for the Mohawk Section of the New
York Thruway and for reconstruction of State Highway
641 (Route 5S). In charge of design of complete sanitary
facilities for an Army Airfield including water supply,
sewerage, 2irfield lichting. power plant. buildings, drainage
and grading for presentation to Air Force. Made additional
studies for proposed Ovster Bay - Stumford Ferry and
wrote preliminary report. Resident engincer in complete
charge of supervision of construction of Garden State Park-
way (New Jersey) Contract. “Miscellaneous Grading, Drain-
ape and Paving at the Route 35 Interchange™. (Construc-
tion cost -~ $60.000). Office Engincer in charge of all
survey work. madc desien changes. prepared contractor’s
estimates. wrote special reports and ran general field office
of consulting cngincers, supervising cight (8) construction
contracts totahng $3.000.000.
1950 -1952 Fdwards & Kelcey.
Frederic R. Harris, Inc.
0.J. Porter Inc.
Newark, New Jersey
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Assisted highway ﬂengnet m ‘ 7
plete storm drain system for the uﬁm
New Jersey Tumpike. M
signed special structuses, 1
drainage tables and made cngincers estimates
1949-1950 U.S. Bweaw of lcehmahon

- Coulee Dam, Washington

Engineer trainee and construction engineer — rodman,
Jevelman and acting chief of party in a construction survey
party. En neer-Inspector in charge of construction of a
section new pumping station, Grand Coulee Dam.
Computed concrete and carthwork volumes, steel weights
and other miscellaneous work into pay items.

END OF AFFIDAVITS

TES‘!;I#ONY
ESTHER NEWBURGH (Recalled)
Before:

Hon. James A. Boyle, Justice of the Edgartown District

Court

Present:
Edmund Dinis, District Auomey for the Southern Dis-

trict of Massachusetts,

Armand Femandes. Assistant District Attomey,

Peter Gay, Assistant District Attorney, for the Common-
wealth.

Daniel Daley, Sr., Esq.
Paul Redmond, Esq.,
for Esther Newburgh.

Thomas Teller, Clerk of Courts
Helen S. Tyra, Temporary Court Officer
Harold T. McNeil and Sidney R. Lipman,
Official Court Stenographers.

Edgartown, Massachusetts
Thursday, January 8, 1970

ESTHER NEWBURGH. Recalled
FURTHER EXAMINATION:

Mr. TELLER: | will remind you you are
still under oath.

THE WITNESS: Right.
THE COURT: How
Kopechne?

THE WITNESS: Since 1967.

THE COURT: Had you worked with her in Washington?
THE WITNESS: Yes, in Senator Kennedy’ Senate
Office and then later in the campaign.

THE COURT: Do you know what her residence was at
the time of her death?

THE WITNESS: Yes.

THE COURT: What was it?

THE WITNESS: Olive Street.

THE COURT: Olive Street, Washington, D.C.?

THE WITNESS: Yes.

THE COURT: Do you know what her employment was
then?

THE WITNESS: Yes; she was working for Matt Reese
Associates.

THE COURT: Had she lived in Washington for some
time?

THE WITNESS: Yes.

THE COURT: How long?

THE WITNESS: Since 1964, ‘63 or ‘64.

THE COURT: Did she have a2 roommate that she lived
with?

THE WITNESS: She had three.

THE COURT: And who were they?

THE WITNESS: Nance Lyons, Carol JLittlejohn and Mar-
caret Carroll.

THE COURT: Of you voung ladies that are present here
for this inquest, who would be the friendlier and closest
to her?

THE WITNESS: Nance Lyons was her roommate and |

long had you known Miss
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THE COURT: When: ‘:M m work in’ thumon’
THE WITNESS 1 still in Washington.
THE COURT: Oh, you do?
THE WITNESS: Yes.
THE COURT: Did you ever know an acquaintance of

Jo's by the name of Vincent?
TH WITNESS: No. First name or last name?
THE COURT: First name.
THE WITNESS: No.
THE COURT: Or last name. *
THE WITNESS: No, neither.
THE COURT: At no time during the last two years did
you know of any male friend she had whose first or last
name was Vincent?
THE WITNESS: No. ] think ] know what you are
referring to, because it is only because I read it in the
newspaper.
THE COURT: But you say you don't lmow who it was?
THE WITNESS: No.
THE COURT: Now, | am going to just sead to you to
refresh your recollection the swomn testimony you gave
the last time you were on the witness stand. You replied
to the question, “How was it that you found out about
what hag_pened to Mary Jo?”
THE WITNESS: Yes.
THE COURT: You said, “) tlunk it was the white car
came up on the road md Mr. Gargan was driving and
told us to get in. He said something had happened, and
my {irst reaction was the Senator and we drove back to
the cottage and he wouldn’t say anything until we got
inside. We got inside the cottage and he told us that
Mary Jo was missing, and that was all.”
“When did you find out she had drowned?"
“After 10:00 o’clock that moming."” :
“Where?”

"“In the motel room at the hotel at Katama.™

That was your testimony the last time on the stand?
THE WITNESS: That is true.

THE COURT: Do you desire to change that in any
respect?

THE WITNESS: In no way.

THE COURT: Now, did you at any time have an inter-
view Or conversation with any reporter?

THE WITNESS: Several, or many.

THE COURT: When 1 say conversation, I mean that
they asked you questions and you gave them answers.
THE WITNESS: Correct.

THE COURT: When was the last time?

THE WITNESS: The last time was the week of the
accident.

THE COURT: When was the first time?

THE WITNESS: The day after the funeral. demght the
night after the funeral. | believe.

THE COURT: Then 1 am confused.

THE WITNESS: Why? All of the talking 1 did to the
press was in July, if that makes it clearer for you.

THE COURT: You have had no conversation with any
reporter since that time?

THE WITNESS: No.

THE COURT: Do you remember any of the names of
those reporters?

THE WITNESS: Yes.

THE 9COURT: Do vou remember one called Jack Neu-
mann?

THE WITNESS: No. Who was he with?

THE COURT: 1 ask the quesuo; Miss Newburgh.

THE WITNESS: 1 am sorry. 1"wondered who he was
with.

THE COURT: Did they all identify themselves to you?
THE WITNESS: 1 was in a state of extreme duress and
some of them said their names, some of them said the
news service and some of them said the paper. and 1 was
very unclear. It was the week right after the funeral.
THE COURT: But you in December, that was last
month, did vou give a statement to any reporter?

THE WITNESS: No. I'm sorry, | can see what you are
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(NY39-April 29) CAR IN WHICH MIS:; KOPECHNE DIED-Curious residents of Chappaquiddick Island inspect
car in which Mary Jo Kopechne died last July when the car, driven by Sen. Edward Kennedy, plunged
off Dike Bridge, and landed upside down in eight feet of water. The car was haulel from the water
July 19, a day after the accident. In the inquest report, releascd Wednesday, Judge James A,

Boyle expressed disbelief in a public account the senator gave in a television broadcast about the
2czidznt. - (AP Virephoto)! (hmb51200fle) 1970 -See 1P Wire 3ty ~ :
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LARRYANN C. WILLIS
Route 2, Bax 69

Vale, Oregon 97918
(503) 473-2133
vs.
THE READER'S DIGEST ASSOCIATION, INC.
Pleasantville, New York 10570
RESPONDENT

COMPLAINT FOR VIOLATION OF THE
FEDERAL CAMPAIGN ACT OF 1971,
AS AMENDED.

COMPLAINANT

)
Pte
[
o

e
[y

1421 unW

jurerdwo) TeurFrag




FEDERAL ELECTION COMMISSION

1325 K SIRELT NW.
WASHINGTON.DC. 20463
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