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Office of General Counsel 
Federal Election Commission 
999 E Street, N.W. 
Washington, D.C. 20463 

September 25, 2013 

Re: Citizens for Joe Miller (FEC ID No. C00522730) 
Advisory Opinion Request 2013-11; Reply to ADLLC Comment 

Dear Sirs: 

Our firm represents "Citizens for Joe Miller," the FEC-registered principal 
campaign committee of U.S. Senate candidate Joseph W. Miller (the "Miller 
Committee"). 

On July 10, 2013, the Miller Committee requested an Advisory Opinion, 
pursuant to 2 U.S.C. § 437f, conceming the application of the Federal Election 
Campaign Act of 1971, as amended, 2 U.S.C. § 431, et seq. (the "Act") and 
Commission regulations under 11 CFR to an issue that has arisen regarding the use of 
its funds. Specifically, the Miller Committee sought confirmation that its deposit of its 
funds with an Alaska state court pending appeal of an Alaskan judgment assessing 
attorney's fees in certain litigation arising out of Mr. Miller's campaign as the 
Republican Party nominee for the U.S. Senate from Alaska in the 2010 election cycle 
does not constitute an impermissible personal use. 

The FEC requested supplementary materials on the AOR, which were provided. 
The request was assigned the designation AOR 2013-11 and notice was placed on the 
FEC website to allow public comment before Commission consideration. 

Just prior to the end of the 10-day period for submitting comments in AOR 
2013-11, the Alaska Dispatch, LLC ("ADLLC" or "Dispatch") - an Internet-only 
Alaska-based political blog/magazine, which is a judgment creditor in the Alaska 
litigation - filed a 10-page comment. These Reply Coniments respond to the ADLLC 
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comment. Also, additional documents were requested by the Commission, and were 
provided earlier today . 

STATEMENT OF FACTS 

Joseph Miller's 2010 and 2014 Senate Campaigns. Joseph W. Miller was a 
candidate for the Republican Party nomination to the U.S. Senate from Alaska in the 
2010 election cycle, announcing his candidacy in April of 2010. His campaign 
committee was "Joe Miller for U.S. Senate." His principal campaign met with 
unprecedented success, and in August 2010 Mr. Miller won the primary election, 
defeating an incumbent U.S. Senator, to become Alaska's Republican nominee for the 
U.S. Senate. He then lost in the 2010 general election to that same incumbent U.S. 
Senator, who ran a write-in campaign. Mr. Miller's 2010 campaign filed its 
termination report with the FEC on June 6, 2012. Joseph Miller currently is a 
candidate for the U.S. Senate from Alaska in the 2014 election cycle. His campaign 
committee is "Citizens for Joe Miller," and was registered with the FEC on June 4, 
2012. Thus, Mr. Miller has been engaged in seeking federal office in both the 2010 
and 2014 federal election cycles. 

AOR Background. AOR 2013-11 recited an overview of the facts relevant to 
the legal question presented for the FEC's consideration. AOR 2013-11 detailed the 
various parties to that litigation - known as Fairbanks Daily News-Miner and Alaska 
Dispatch LLC v. Fairbanks North Star Borough, et al., Case No. 4FA-10-2886 CI - in 
which candidate Miller intervened to prevent the unwarranted disclosure of his 
confidential personnel records in the middle of his U.S. Senate campaign. AOR 2013-
11 also explained that ADLLC was awarded, as the prevailing party in that litigation, a 
judgment of $85,435.89 in attorney's fees and costs against Mr. Miller. 

Mr. Miller noticed an appeal from that decision, and as part of that appeal 
posted a cash deposit of $94,083 with the court paid by Citizens for Joe Miller, in lieu 
of a cost or supersedeas bond pending appeal. ADLLC has questioned whether the 
Miller Committee may use campaign funds for that purpose. The Miller Committee 
filed AOR 2013-11 in an effort to confirm its belief that the use was proper, submitting 
a number of documents filed in the Alaska litigation (Case No. 4FA-10-2886 CI) for 
background in the case, and subsequently submitting a number of other documents at 
the FEC staff's request. 

ADLLC Comment Generally. The ADLLC injects numerous characterizations 
and allegations into its comment which reveal that ADLLC has been more involved in 
opposing Mr. Miller's U.S. Senate campaigns than serving as an objective news 
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organization. Indeed, the ADLLC website, to this day, identifies as one of its ongoing 
"Projects" the "Joseph Miller Senate Run."̂  The ADLLC's effort in 2010 to obtain 
candidate Miller's personnel records was part of its efforts to oppose candidate Miller's 
senatorial candidacy. 

The Dispatch, whose majority owner, Alice Rogoff, personally donated $4,700̂  
to candidate Joe Miller's opponent in die 2010 election cycle, has been in an adversarial 
posture with Mr. Miller since his candidacy for U.S. Senate was announced in April 
2010. ADLLC has engaged in negative coverage of Mr. Miller well before 
commencement of the litigation that is subject to the FEC's review here.̂  During that 
litigation, and well after ADLLC no longer had any proper role in it, the ADLLC 
continued to write one-sided stories about the case, often without disclosure of its own 
interests.̂  This history helps to explain the importance to the Miller Committee of the 
litigation regarding candidate Miller's personnel records, including the post-2010 
litigation proceedings. 

ADLLC's comments to the FEC contain a number of errors. ADLLC suggests 
that "Miller had known of [the impending trial court's attomey's fees decision] for a 
year or two before he used the campaign fiinds for these purposes..."̂  However, there 
was no reasonable way to anticipate that the Dispatch, a party with no remaining claims 
in the litigation, would -- months after every other press outlet had been dismissed from 
the litigation̂ , and after all other parties' claims in the litigation were resolved - be 
successful in securing a judgment for significant attorney's fees against Mr. Miller. 
The court's grant of such extraordinary relief is currently under appeal to the Alaska 
Supreme Court.'' 

The Dispatch also mistakenly suggests that Mr. Miller spent "$170,000, more or 
less ... on the second, post-records release phase of the Litigation..."̂  In actual fact, 
such work was undertaken by counsel on a contingent basis, and thus neither Mr. 
Miller nor his campaign expended any funds, or incurred any debt, with respect to 

^ http://www.alaskadispatch.com/ 
^ http://lmages.nictusa.com/cgi-bin/fecimg/729020301715 
^ Some of these stories have been removed from the Dispatch website. 
^ Copies of such stories can be provided upon request. 
^ ADLLC comments, at 2. 
^ An Order dismissing tfae Anchorage Daily News and the Associated Press was entered December IS, 2011. See 
Order dated December IS, 2011. An Order dismissing the Fairbanks News Miner was entered April 18, 2012. 
See Order dated April 18, 2012. 
^ Moreover, as noted in the affidavit accon:q)anying Mr. Miller's bond application, the utilization of campaign 
funds was made under the advice of counsel. Affidavit of Can̂ }aign Treasurer (case No. 4FA-10-2886CI), dated 
July 12, 2013, at IfS. 
' ADLLC Comment, at n. S. 
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attorney's fees related to the Alaska litigation subsequent to January 2011.̂  

The ADLLC's assertion diat "neither Miller nor the other parties to the litigation 
believed during the litigation that campaign funds could be used" in the case is 
unsupported and false.The Miller Committee paid attomey's fees related, in part, to 
this litigation in the amount of $50,500, as reflected in the Committee's 2010 and 2011 
FEC reports.'' It is submitted that there is no serious question about whether those 
payments were proper. Even ADLLC does not so contend. See, e.g., ADLLC 
Comment, p. 7 n.1. And, as affirmed by Mr. Miller's campaign treasurer, the $5,000 
recovered in the case by way of die Offer of Judgment (accepted by Mr. Miller), was 
paid directly to counsel.'̂  

On page 4 of its Comment, ADLLC purports to raise questions about the 
potential far-reaching implications of a decision in this matter, essentially arguing (i) 
that a decision approving the use of campaign funds to pay for die appeal bond in the 
Alaska litigation would be tantamount to an approval for using campaign funds to 
launch tort suits that are personal in nature, and (ii) diat die Miller Committee has been 
using campaign funds to pay for Alaska litigation expenses and then not reporting them 
to die FEC. Obviously, both arguments have been manufactured by ADLLC in an 
effort to persuade the Commission to disapprove of the use of campaign funds to pay 
for the supersedeas bond that is in question here. As to the first ADLLC argument, the 
Miller Committee submits that die ADLLC's so-called "Phase 2" matters in die Alaska 
litigation would not have existed but for Mr. Miller's senatorial candidacy. That is the 
standard thus far adopted by the Commission in determining that the payment of a 
candidate's litigation expenses do not constitute personal use. As to die second 
ADLLC point, it is the Miller Committee's understanding — and Mr. Miller has so 
represented - diat no Committee funds were used to pay for the litigation expenses 
except as disclosed in the Committee's FEC filings. 

Moreover, the Commission has previously approved the use of campaign funds 
used by a candidate to bring civil suits diat arise from campaigning or holding of 

' As noted in the next paragraph, Mr. Miller's former counsel did receive the $S,000 recovered from the FNSB 
and its former mayor's offer of judgment. 
'° See ADLLC Comment, at 2. The Alaska Dispatch counsel's account ofhis conversations with Mr. Miller's 
former counsel, even if accurate, do not reflect the true facts. Moreover, any such discussions would have been 
held only in the context of settlement negotiations and should be protected from disclosure by Alaska's Evidence 
Rule 408 ("[ejvidence of conduct or statements made in compromise negotiations is ... not admissible"). 
" This was further affirmed by Mr. Miller's swom discovery responses in the litigation. See Intervener's 
Response to FNSB's First Set of Discovery, dated February 14, 2012, at 3 (averring, "part of the fees and costs 
were paid as part of a flat legal fee arrangement by canq}aign funds. However, since Januaiy 2011, no fees and 
costs have been paid by the campaign"). 
*̂  Affidavit of Campaign Treasurer, dated July 12, 2013, at ̂ 7. 
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office. See, e.g., AO 1997-27 (Friends of John Boehner) ("he may use funds of die 
Boehner Committee to pay the legal expenses incurred in evaluating and pursuing the 
lawsuit.") 

Despite the ADLLC's efforts to suggest otherwise, the Miller Committee has 
regularly disclosed any and all attomey's fees paid by his campaign by way of his 
publicly-accessible quarterly FEC disclosures, including fees paid to campaign counsel. 
It is submitted diat die Committee is in full legal compliance with diese FEC 
requirements.'̂  ADLLC's implication of wrongdoing widi respect to what ADLLC 
calls "Phase 2" is no more dian anodier effort to muddy the waters. 

Of course, the question here is not even about the use of Miller Coinmittee funds 
for legal fees. The question presented is whetiier the Miller Committee may use funds 
as a cash deposit widi a state court in lieu of bond pending appeal of a judgment against 
the candidate and/or for payment of a judgment should the appeal be unsuccessful, or 
whether this use of campaign funds would be an impermissible personal use under 2 
U.S.C. section 439a and 11 C.F.R. section 113.2. In light of die ADLLC Comment, 
further insight into the Alaska litigation would be helpful. 

Litigation History. Prior to the 2010 U.S. Senate campaign, in addition to his 
full-time private law practice, Mr. Miller worked as a part-time Fairbanks North Star 
Borough ("FNSB") employee for about seven years. His work was highly regarded by 
his supervisor, borough attorney, A. Rene Broker-King. After several years of Mr. 
Miller's employment, she noted that 

If I had to rank all of the attorneys with whom I have 
worked . . . Joe would rank in die top diree in all areas I consider 
important to the practice of law. He has an excellent grasp on legal 
issues.... He not only produces a high quality work product but he 
works efficiendy and effectively. He practices law in a manner 
that reflects the highest standards in our profession and the 
Borough has benefited greatiy by his work.'̂  

During an interview in October 2010, Ms. Broker-King continued to refiect high 
regard for Mr. Miller's employment history, stating diat his job was "at a very high 

" Disturbingly, the Dispatch also asserts that Mr. Miller settled the case to avoid "disclosure about his legal fees.' 
ADLLC Comment, at note 8. First, the payments of Mr. Miller's fees were already fully disclosed. Second, 
ADLLC should fully understand that an offer of judgment, by operation of Alaska Civil Rule 68, expires within 
10 days of the offeror's service. In other words, as the offeree, Mr. Miller was only in control of the decision to 
accept the FNSB's and its former mayor's offer of judgment, not the timing of it. 
" FNSB Public Records Release, July 2010, at 159. 
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level and he did very good work. '"̂  This statement was made despite an incident 
involving several Borough computers diat Mr. Miller used to vote in a political poll, 
which he initially denied to co-workers having done. Prior to investigation, however, 
Mr. Miller admitted to his supervisor what he had done and offered to resign. Ms. 
Broker-King rejected Mr. Miller's offer to resign, characterizing the matter as an 
"isolated incident" in which he fiilly accepted responsibility.'̂  

During 2009, his last year of work with FNSB, disputes arose between Mr. 
Miller and die Borough attomey and FNSB's Mayor, resulting in a series of actions 
against Mr. Miller by die Borough attorney, culminating in that attorney's voluntary 
resignation from the Borough on September 1, 2009.'̂  

Prior to die senatorial primary election in August 2010, a blogger and at least 
one member of the public reported information purportedly gleaned from Mr. Miller's 
confidential personnel file. Initially, these reports concerned the circumstances of Mr. 
Miller's departure from FNSB in 2009, and suggested he was fired in 2009. FNSB 
then made a number of public statements'̂  seemingly designed to pressure Mr. Miller 
into signing a unilateral release that would provide complete disclosure of his personnel 
file, but would not allow him the freedom to provide details conceming the reasons for 
his resignation.̂  Mr. Miller refiised, stating that he would only release his personnel 
file if the FNSB would waive its attorney-client privilege so that Miller could speak 
frankly about the circumstances of his departure from FNSB. 

After candidate Miller's primary victory and shordy before the 2010 general 
election in October, the Alaska Dispatch, the Associated Press (AP), the Anchorage 
Daily News (ADN), and the Fairbsjiks News Miner (collectively, the media plaintiffs) 
filed suit against FNSB, demanding that FNSB release confidential records concerning 
Mr. Miller's prior employment.̂ ' In answering the media plaintiffs' complaints, FNSB 
denied that the records should be disclosed.FNSB also moved to require the media 
Plaintiffs to join Miller as a party or, alternatively, to dismiss the complaint for failure 

See Alaska Dispatch, October 31. 2010 
Memorandum from Broker to Miller, dated March 26, 2008, at FNSB Private Documents, at 33-34 (released 

October 2010). 
These issues were detailed in Mr. Miller's resignation letter to FNSB, dated August 28, 2010. FNSB Public 

Records Release, July 2010, pages 235 to 236. 
" See, e.g., http://www.alaskadispatch.com/article/fairbanks-miller-let-us-release-vour-records. 
™ FNSB Public Records Release, July 2010, pages 235 to 236. 
'̂ See Complaint for Access to Public Records Conceming U.S. Candidate Joe Miller, dated October 11, 2010 

("ADLLC Complaint"). 
^ See FNSB's Answer to Alaska Dispatch's Complaint, dated October 15, 2010, paragraphs 18-20. 



to join an indispensable party. 23 

On October 14, 2010, Mr. Miller moved to intervene into this lawsuit.̂  On 
October 19, 2010, the Court granted Miller's motion to intervene. On October 20, 
2010, Mr. Miller answered ADLLC's Complaint, cross-claimed against FNSB for 
violating his privacy rights and for indemnification, and asserted a third-party claim 
against former Borough Mayor Jim Whitaker for violating his privacy rights.̂  Mr. 
Miller filed no claim against any member of the media. 

On October 22, 2010, FNSB moved to sever Mr. Miller's cross-claims against 
FNSB and third-party claim against Whitaker from the media's claims for records 
disclosure. 

On October 23, 2010, the Alaska trial court refused to release all documents to 
the media, agreeing with Mr. Miller that he had a protected privacy interest in some of 
the documents. Ultimately, die trial court ordered diat some records would remain 
confidential, others would be released with redactions, and others would be released in 
whole.̂ ^ The Court expected that both the Dispatch as well as Mr. Miller would appeal 
over their disagreement with his mling. 

On November 4, 2010, die Court denied the FNSB's motion to sever, ordering 
diat: "Currentiy it appears to the Court that die documents issue is resolved."̂ ' 

After the documents were released on October 26, 2010, the litigation continued 
widi Mr. Miller's cross-claims and third-party claim against FNSB and Mr. Whitaker. 
The Dispatch was never a party to these claims. 

Alaska Dispatch filed no substantive pleading from October 26, 2010 until 
March 23, 2012, when it filed an Opposition to Miller's Motion to Compel Journalists' 
Testimony in Connection with Cross-Claims Against FNSB.̂ ^ Alaska Dispatch filed its 

" See FNSB's Motion to Require Alaska Dispatch to Join Joseph Miller as a Party or, Altematively, to Dismiss 
for Failure to Join an Indispensable Party, dated October 12, 2010. 
^ See Motion to Intervene by Joseph Miller, dated October 14, 2010. 

See Intervenor Joseph Miller's Answer to ADLLC's Complaint, Cross Claim Against FNSB and Third-Party 
Claim Against Jim Whitaker, dated October 20, 2010. 
^ See FNSB's Opposition to Intervenor Joseph Miller's Motion for Expedited Discovery and Civil Rule 56(f) 
Motion and FNSB's Motion to Sever, dated October 22, 2010. 
" See Court Transcript, dated October 23, 2010, at 116, 122-124. 
" Id. at 123-124. Neither party filed an interlocutory appeal. 

See Order Denying FNSB's Motion to Sever, dated November 4, 2010. 
^ See Memorandum of Alaska Dispatch in Opposition to Joe Miller's Motion to Compel Journalists' Testunony in 
Connection witfa Cross-Claims Against Fairbanks Nortfa Star Borougfa, dated Marcfa 23, 2012. 
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opposition to assert a journalist's privilege to protect Alaska Dispatch and odier news 
organizations and journalists from disclosing their sources of information which were 
sought in the litigation on Mr. Miller's cross-claims against FNSB. It was not filed for 
the purpose of seeking relief on any claim filed by Alaska Dispatch or to defend against 
any claim filed by Mr. Miller against Alaska Dispatch. Alaska Dispatch did not need 
to be a party in order to assert a joumalist's privilege. Blogger Andrew Halcro filed a 
similar opposition asserting his claim as a non-party participant to a journalist's 
privilege on March 12, 2012.̂ ' Alaska Dispatch admitted in its opposition of March 
23, 2012, diat it had no reason for remaining a party and the remaining disputes 
between die other parties did not involve Alaska Dispatch.Aldiough Alaska Dispatch 
blamed Mr. Miller for its continued presence as a party, Alaska Dispatch did not need 
Mr. Miller's agreement or stipulation to move for entry of final judgment under Alaska 
Civil Procedure Rule 54(b). Such a motion was available from November, 2010 
onward. 

After filing its opposition asserting a joumalist's privilege, Alaska Dispatch filed 
no other pleading until it finally moved for entry of a Rule 54(b) final judgment on May 
24, 2012, 19 mondis after Alaska Dispatch prevailed on its records disclosure claim 
and before any mling on its asserted journalists' privilege. Despite such virtual non-
involvement, ADLLC somehow incurred attomey's fees that later formed the basis for 
a substantial portion of the attorney's fee award against Mr. Miller. 

After months of discovery regarding Mr. Miller's claims - none of which 
involved ADLLC, aldiough ADLLC nevertiieless stayed involved in die litigation - on 
June 8, 2012, FNSB and Whitaker made a Civil Rule 68 Offer of Judgment for entry of 
joint and several liability in favor of Miller, with all parties to bear their own attomey's 
fees and costs. Mr. Miller accepted diis Offer of Judgment on June 18, 2012. 

In response to the court's status inquiry after die accepted offer of judgment, all 
parties agreed that all pending motions were moot, including Mr. Miller's motions to 
compel disclosure of sources and the claim of any journalists' privileges, and the case 
was finally concluded, except for a motion by Alaska Dispatch for attorney's fees and 
costs." 

'̂ See Andrew Halcro's Opposition to Motion to Compel Testimony Regarding Confidential Sources of 
Information Gathered in tfae Course of Reporting on U.S. Senate Candidate Josepfa Miller's Previous 
Employment, dated March 9, 2012. 

See Memorandum of Alaska Dispatcfa in Opposition to Joe Miller's Motion to Compel Journalists' Testimony in 
Connection witfa Cross-Claims Against Fairbanks Nortfa Star Borougfa, p. 17, fh. 16. 
" See Status Reports dated June 20, 2012, of Miller, FNSB, Alaska Dispatch, and Wfaitaker. 
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On August 29, 2012, Final Judgment was entered in favor of Joseph Miller 

against FNSB and Whitaker, jointiy and severally, in die total amount of $5,000, widi 
post-judgment interest and the parties bearing their own costs and attomey's fees.̂ ^ 
Final judgment was also entered in favor of Alaska Dispatch against FNSB and Mr. 
Miller "for the reasons set forth in die court's October 23, [2010] order" in which 
FNSB was ordered to release records to Alaska Dispatch. The court's decision, 
awarding attorney's fees, was entered on June 13, 2013. 

The Dispatch's counsel billed 123.1 hours of attorney's fees from September 9, 
2010̂ ^ dirough October 19, 2010, when Mr. Miller intervened in die litigation; 34.6 
hours from October 20, 2010 through October 26, 2010, when Alaska Dispatch 
obtained much of its requested relief; and 291 hours after October 27, 2010, while die 
cross-claims and third-party claim between Mr. Miller and FNSB/Whitaker were being 
litigated.Even after the court mled diat Alaska Dispatch was entitied to a Rule 54(b) 
final judgment on June 6, 2012, Alaska Dispatch continued involving itself in the merits 
of the cross-claims and third-party claim between Miller and FNSB/Whitaker, billing 
52.7 hours after June 6, 2012.̂ ^ 

Mr. Miller filed a timely appeal on July 15, 2013, contesting only die attomey's 
fees decision of the trial court.̂ ^ The Dispatch dien attempted to dismiss diat appeal by 
arguing that Mr. Miller had not posted a sufficient $750 appeal bond because the 
proposed bond had been paid with campaign funds even though the Dispatch had 
already told the trial court that it had no objection to Mr. Miller "using campaign funds 
to pay for the 35 percent of the judgment attributable to the campaign-related, pre-2011 
portion of die case..." °̂ The Dispatch reiterated diat it would not "quibble with 
Miller's characterization that Alaska Dispatch has essentially conceded that 35 percent 
of die total fees may be paid from campaign fiinds,"̂ ' but continued to argue that Mr. 
Miller's nominal bond previously posted with such funds was entirely insufficient as it 
was derived from campaign fiinds. 

^ See Final Judgment entered on August 29, 2012. 
Tfae Final Judgment misidentified the year of tfais order as October 23, 2012, ratfaer tfaan October 23, 2010. 
Fees were billed beginning more than a month before Alaska Dispatcfa even filed its lawsuit against FNSB on 

October 11, 2010. 
See Invoice for Professional Services attached to the Declaration of Counsel in Support of Alaska Dispatch 

Motion for Award of Rule 82 Attomey Fees, dated October 8, 2012. 
^ Id., pp. 19-22. 

See Appellant's Points of Appeal, July 15, 2013. 
^ See Alaska Dispatch's Response to Miller Motion to Approve Casfa Bond, at note 12. 
''Id. 

See Alaska Dispatcfa Motion to Dismiss Appeal, at 4 ("Miller has tried to put tiiis Court in the position of 
approving what may be an illegal use of federally-regulated canq)aign funds to pay fais cost bond..."). 
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As die Dispatch had agreed to stay execution, notwidistanding the validity of die 

bonds on deposit with the Court̂ ,̂ diere was indisputably sufficient, uncontested funds 
(35 percent of die original judgment amount of $85,435.89 plus interest) available for 
diis bond. Nevertheless, given die Dispatch's decision to expend significant legal 
resources (dozens of pageŝ ) on what was a $750 issue (as confirmed by die Supreme 
Court's subsequent order), Mr. Miller personally paid̂ ^ a separate $750 cost bond to 
the Court to promptly resolve the issue. The Alaska Supreme Court then accepted the 
new bond and denied die Dispatch's Motion to Dismiss as moot.̂ ^ 

ARGUMENT 

I. Campaign Funds May be Used for Any Lawful Purpose Except When 
Converted to Personal Use. 

Titie 2, Section 439a of the United States Code sets forth permitted and 
prohibited uses for political contributions. It allows expenditures for any "lawful 
purpose," but disallows conversion of any political donation "to personal use."̂ ^ The 
statute goes on to explain that: 

a contribution or donation shall be considered to be 
converted to personal use if the contribution or amount is 
used to fulfill any commitment, obligation, or expense of a 
person that would exist irrespective of the candidate's 
election campaign or individual's duties as a holder of 
Federal office . . .^^ 

The implementing regulation is virtually identical, permitting any "lawful purpose" 
except where "such use is personal use under 11 CFR 113.1(g). "Personal use" is 

See Order, dated September 6, 2013, at 3. 
^ Tfae Dispatch filed a three-page motion, 18-page memorandum, three-page order, and three-page affidavit in 
support of its unsuccessful effort to dismiss the appeal. Even after Mr. Miller posted the additional $750, the 
Dispatcfa continued its protestations, filing yet anotfaer seven-page pleading. See Dispatcfa Reply to Miller 
Opposition to Motion to Dismiss, dated September 9, 2013. 
^̂ In response to tfae bond that Mr. Miller personally paid (by deposit to his attomey's client tmst account), tfae 
Dispatcfa asserts incorrectly that die additional $750 bond deposit was drawn on canq)aign funds. Dispatch Reply 
to Miller Opposition to Motion to Dismiss, dated September 9, 2013, at 1. Mr. Miller's $750 payment will be 
refiected in die Committee's tiiird quarter FEC filing, due October 15, 2013. 
^ See Order, dated September 11, 2013. 
'̂ 2 USC § 439a(a)(6), (b)(1). 

*̂  Id. at (b)(2) (emphasis added). 
11 CFR 113.2. 



11 
dien defined as "a commitment, obligation or expense of any person that would exist 
irrespective of die candidate's campaign... 

As already pointed out in AOR 2013-11, there are a number of FEC Advisory 
Opinions approving the use of campaign funds for expenses related not only to legal 
proceedings involving campaign committees, but also to related concems and 
undertakings. In AO 2005-11 (Friends of Duke Cunningham), for example, the 
Commission determined that campaign funds could be used not only to pay for legal 
fees related to a grand jury investigation, but also for legal fees incurred in responding 
to the press. The key consideration is whether the fees and expenses would exist 
irrespective of the campaign. Id. at 3. Indeed, the Commission concluded that 
campaign funds also could be used to pay, in whole or in part, for legal expenses even 
if the grand jury investigation did not involve campaign activities. Id. at 4. See also 
AO 1996-24 (Congressman Cooley) (concluding that if allegations of wrongful conduct 
are made about a candidate in a campaign context, campaign funds may be used to 
respond, even if the underlying activities were not campaign-related). Clearly, it is 
submitted, where Mr. Miller's involvement in litigation related to release ofhis 
personnel records during a political campaign, payment from campaign fiinds of the 
bond involving related legal expenses should be permissible. 

II. The Litigation Arose Exclusively from and Continued Due to Mr. Miller's 
Senate Campaign. 

The Alaska Dispatch concedes diat at least 35 percent of its attorney's fees 
award may be satisfied by campaign fiinds.̂ ' In other words, the Dispatch apparentiy 
agrees that its complaint in die Alaska litigation arose out of the 2010 U.S. Senate 
campaign and Mr. Miller's candidacy. However, the Dispatch maintains diat at some 
point after the 2010 litigation, the litigation converted into an action exclusively 
concerning Mr. Miller's personal claims and that, therefore, the part of any judgment 
for fees arising from such post-2010 litigation should be borne by Mr. Miller 
personally, and not by the campaign. 

However, the proper focus on the post-2010 litigation does not even involve the 
character or timing of die litigation but, rather, whether die Alaska Dispatch's 
continued involvement in diat phase of the litigation was due to Mr. Miller's Senate 
candidacy or otiierwise would have existed. If die Dispatch's involvement in that 

" 11 CFR 113.1(g). 
'̂ Altfaougfa tfae Dispatcfa's reasoning behind this determination seems to be whether fees were incurred before or 

afrer the trial court's decision regarding Mr. Miller's employment records, no supporting calculations are 
supplied. It is submitted that tfae percentage of time relating to tfae document release and related fees substantially 
exceeds 35 percent. 
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litigation was motivated by Mr. Miller's federal candidacy, or an expectation of his 
future candidacy, dien any judgment for die Dispatch's fees may be paid by campaign 
funds as such obligation would not have "exist[ed] irrespective of the candidate's 
election campaign. . . "̂^ 

In examining the Dispatch's involvement in die post-2010 litigation, it is 
necessary first to examine the claims that were pending after 2010. As noted above, 
four media outiets initiated the litigation against FNSB (the ADN, the AP, the News 
Miner, and die Dispatch), and their claims all resolved upon the trial court's decision to 
release some of Mr. Miller's confidential employment records to the public. The 
remaining claims pertained to Mr. Miller and FNSB and its former mayor. 

Mr. Miller neither filed any claims against die Dispatch, nor did he serve the 
Dispatch widi any discovery requests. Nor did die Dispatch engage Mr. Miller widi 
any discovery.̂ ^ Eventually, ADN, AP, and News Miner all recognized the need to be 
removed as parties in the case as they had no claims demanding resolution. They 
contacted Mr. Miller's former counsel who entered into stipulations with them 
regarding their dismissal and orders for dismissal (entered December 15, 2011, for 
ADN and AP and April 18, 2012, for News Miner).Under these stipulations, the 
parties agreed to bear tiieir own attomey's fees. 

The Dispatch also contacted Mr. Miller's former counsel for a stipulation for 
dismissal but, unlike all other media plaintiffs, die Dispatch demanded attorney's fees 
in exchange for such dismissal. The Dispatch evenmally filed a motion for dismissal on 
May 24, 2012.̂ ^ But the Dispatch had absolutely no legal interests tiiat inhibited it 
from filing this pleading as early as October 23, 2010.̂ ^ 

« 2 use § 439a (b)(2). 
" Tfae Dispatcfa's counsel attended numerous depositions in tfae case tiiat faad notfaing to do witfa the Dispatch's 
legal interests, but generated additional stories about candidate Miller. 
^ Even tfae Dispatcfa cannot argue tfaat tfae News Miner's participation in the case at tfais late date was related to 
anytfaing otfaer tfaan tfae U.S. Senate Canq)aign. Even if tfae Commission were to find some personal component to 
tfae litigation, it sfaould not extend to any of tfae media participants and it sfaould certainly not start on October 27, 
2010. 

At tiiis stage, given tiie Dispatch's demands for attomey's fees, "Mr. Miller opposed entering a Rule 54(b) final 
judgment only because it would trigger tfae time limits for filing an appeal and moving for costs and attomey's 
fees, at a time wfaen tfae remaining parties were still litigating and preparing for trial on tfae cross-claims and tfaird-
party claim." See Mr. Miller's Opposition to Dispatcfa's Motion for Attomey's Fees, at 6-7. 
^ There was no pending claim or any otiier matter that prevented tfae Dispatch from filing such a motion 
immediately after the hearing on October 23, 2010. 
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In fact, die Dispatch claimed in a June 6, 2012, filing diat after die October 2010 

records release it had "no stake" in the litigation and no "dog in diis fight. "̂^ During 
oral arguments on diat same date, the Dispatch reiterated tiiis position stating, "It's not 
our case.... There is nothing further involving the Dispatch.... [TJhere's no reason we 
should continue to be in this case."̂ ^ Even in the Dispatch's letter to this Commission, 
its counsel contends that he asked Mr. Miller's counsel not to "mak[e] them [sic] 
continue as parties dirough the entire second phase which all knew did not involve 
them. "̂^ But even diough there were no pending claims against die Dispatch, die 
Dispatch did not file a motion to remove itself from die proceedings until mondis later. 
Thus, by die Dispatch's own admissions, its continued participation in the case was a 
result of nothing more than candidate Miller's U.S. Senate race.̂  

Besides the Dispatch's admissions, its conduct in the case after 2010 also 
reflected die political nature of its involvement. As reflected by its counsel's invoice, 
die Dispatch paid legal fees for numerous matters unrelated to its legal interests. For 
example, its counsel sat in on multiple depositions involving FNSB employees, even 
tiiough such depositions had absolutely notiiing to do widi the Dispatch.̂ ' Based on this 
involvement, the Dispatch wrote a number of disparaging articles about Mr. Miller and 
his candidacy for federal office on its blog (many of which appear to have been since 
removed). 

Absent Mr. Miller's 2010 federal candidacy, and anticipated fiiture candidacy, 
the Dispatch would never have paid the thousands of dollars necessary to have a 
representative observe proceedings wholly unrelated to the Dispatch's legal interests. 
Nor would have the Dispatch paid die diousands of dollars in fees to have its counsel 

" See Alaska Dispatch's Reply to Defendant Joe Miller's Opposition to tiie Dispatcfa's Motion for Entry of 
Judgment Pursuant to Civil Rule 54(b), at page 13. 

Intervenor Miller's Opposition to Dispatcfa's Motion for Attomey's Fees, at 6. From tfae time of tfae trial 
court's decision regarding tiie enq)loyment records in October 2010 througfa the June 6, 2012, faearing, tfae 
Dispatcfa filed only one substantive motion, and it related to journalistic privilege. Id. at 4-5. As another non­
party also filed a motion relating to tfais, tfae Dispatcfa's involvement as a party was not a predicate to tfais filing. 
Moreover, tiiis motion was still pending wfaen tiie Dispatcfa admitted "[tjfaere is notiiing furtiier involving tfae 
Dispatcfa." 

ADLLC comment, at n.5 (emphasis added). The Dispatcfa's own admissions tfarougihout tfae litigation and 
before this Commission contradict the trial court's statement tiiat tiie Dispatcfa had to stay in tiie litigation due to 
"Miller's Motion to Compel" a nonparty to disclose sources of information in the litigation. Order, dated May 
13, 2013, at 12-13. The dial court made no attempt to explain how tiiis motion, not filed until Febmary 28, 
2012, see Docket for 4FA-10-2886 CI, at 14, could compel a party to stay in tiie litigation for mondis after it 
prevailed in the case. Obviously, if non-party Halcro was able to assert journalistic privilege by way of motion, 
tfae Dispatcfa could faave done so as a nonparty as well. See Halcro Opposition, dated Marcfa 12, 2012, reflected 
at Docket for 4FA-10-2886 CI, at 15. 
" See n. 55, supra. 
'̂ See Invoice for Professional Services attacfaed to tiie Declaration of Counsel in Support of Alaska Dispatcfa 

Motion for Award of Rule 82 Attomey Fees, dated October 8, 2012, at 12-13. 
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review numerous pleadings and otiier legal matters unrelated to its legal interests. 
Indeed, ADLLC's co-owner and editor, Tony Hopfinger, referenced such a future 
candidacy by Mr. Miller as part of its political and legal calculus in die case. Though 
the ADLLC did not need to be remain a party to exercise its journalistic privilege, 
Hopfinger revealed during an interview on Anchorage talk radio in August 2013 that 
his organization was indeed politically motivated by the prospect of anodier Miller 
candidacy. "Our feelings were those depositions, being videotaped and everything, we 
felt it might be used when he would mn for office in the future, sort of snippets from 
them in his commercials and things...."̂ ^ 

The Dispatch's involvement tiiroughout die litigation arose from, and continued 
due to, Mr. Miller's Senate candidacies and nodiing else. 

III. The Obligation for the Fee Award Would Not Have Existed Irrespective of 
Mr. Miller's Senate Campaign. 

Although Mr. Miller strongly disagrees with the trial court's decision regarding 
attorney's fees, the court's rationale for the award of fees against him forecloses any 
reasonable objection to die use of campaign fiinds to satisfy that judgment. Alaska 
Civil Rule 82(a) provides that, generally, a party must be found to be "the prevailing 
party" in order for attorney's fees to be awarded to that party.̂  The trial court found 
that the Dispatch was the prevailing party in the litigation, explaining 

'A prevailing party is the one who has successfiilly prosecuted or 
defended against the action or the one who is successfiil on the 
"main issue" of die action.' Given that Alaska Dispatch was tiie 
only party to prevail on die 'principal dispositive issue' of the case 
- the release of the documents - the court finds Alaska Dispatch to 
be the prevailing party. 

The trial court's conclusion that Alaska Dispatch's "prevailing party" status arose 
exclusively from die court's decision in October 2010 to release some of Mr. Miller's 
confidential records to the public leaves littie question that that the derivative attorney's 
fees judgment is an obligation arising from the existence of Mr. Miller's Senate 
campaign. Had the Senate campaign not occurred, the Alaska Dispatch would not have 

" See generaUy id. 
" Tfae Dave Stieren Sfaow on KFQD Ancfaorage, August 12, 2013. Minute 35:10-35:27. Download podcast at 
htlT)://www.mediafire.com/kfqd^9bt686if5u479. 
^ Alaska Civil Rule 82(a) (stating, "Except as otherwise provided by law or agreed to by the parties, tfae 
prevailing party in a civil case sfaall be awarded attomey's fees calculated under tfais rule"). 
" Order, dated May 16, 2013, at 12 (citations omitted). 
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been designated die prevailing party, and Mr. Miller would not have been found liable 
to the Dispatch for its attorney's fees, no niatter the subsequent conduct of die case.̂ ^ 

IV. AU Phases of the Litigation Arose out of the 2010 Senate Campaign. 

The Dispatch attempts to characterize the litigation as two distinct phases: die 
first involving a suit for Mr. Miller's employment records, the second involving Mr. 
Miller's pursuit of monetary damages. It claims tiiat only die first phase would not 
have existed "irrespective" of Mr. Miller's Senate campaign. The Dispatch is 
mistaken. 

First, as discussed supra, all parties agree tiiat the litigation arose directiy out of 
Mr. Miller's U.S. Senate campaign. When claims were filed and Mr. Miller 
essentially was compelled to enter die lawsuit̂ ,̂ he was also compelled to file any 
counter-claims relating to die suits for disclosure of his confidential employment 
records. See Rule 13(a), Alaska Rules of Civil Procedure. Mr. Miller's failure to do 
so would have risked forever waiving such claims. Moreover, it was proper to file 
related claims, for all of Mr. Miller's claims, including those proposed widi his 
Amended Third Party Complaint, as they arose out of die wrongftil disclosure of his 
confidential personnel records. And all claims were filed in October 2010 prior to the 
trial court's release of some of Mr. Miller's confidential records. 

These claims relating to die wrongful disclosure of his personnel records and 
related acts by FNSB's former mayor all asserted wrongfiil actions arising from - and 
exclusively because of - candidate Miller's 2010 Senate Campaign. Mr. Miller asserted 
tiiat his rehire status as well as the adverse employment action from his confidential file 
had been leaked to die media due to his 2010 U.S. Senate race. The leak occurred less 
than two mondis after declaring his candidacy and 10 mondis after he left FNSB's 
employment. And die proposed amended claim diat added an allegation of FNSB's 
breach of the implied covenant of good faith and fair dealing related to FNSB's failure 
to remove information from Mr. Miller's personnel file because of Mr. Miller's 
political involvement. Thus, tiie affirmative claims litigated necessarily by Mr. Miller 
arose directiy from his 2010 U.S. Senate candidacy. 

^ Of course, but for tfae Senate campaign, tfaere would faave been no personnel records dispute, no litigation and 
no attomey's fees. 
" See FNSB Motion to Require Dispatcfa to Join Miller as an Indispensable Party, dated October 12, 2010; FNSB 
Motion to Require News Miner to Join Miller as an Indispensable Party, dated October 12, 2010; and Letter from 
FNSB Attomey to Mr. Miller's Former Attomey, dated October 11, 2010, asserting tiiat Mr. Miller "is an 
indispensable party to tfais litigation." 
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Mr. Miller was powerless to unilaterally end the litigation subsequent to the 

records release in late October 2010. The termination of litigation either required 
settiement by the parties - as subsequentiy accomplished by and between Mr. Miller, 
the AP, the News Miner and the ADN over a year later - or resolution by court order. 
This reality alone demonstrates die fallacy of die ADLLC's position that only attorney's 
fees prior to October 27, 2010, should be reimbursed by campaign funds. Mr. Miller 
simply did not have the unilateral power to end the litigation at that point, even with 
parties that had no remaining claims amongst them.̂ ^ Although the Dispatch's attempt 
to characterize die litigation as occurring in distinct "personal" and "campaign-related" 
phases may appear logical at first glance, it clearly does not describe the reality of the 
litigation.̂ ' 

As already noted herein, there is ample precedent approving die use of campaign 
funds to pay for litigation costs incurred widi respect to campaign concerns, 
investigations, and possible repercussions for a candidate. Again, die central issue is 
whether legal costs would exist irrespective of the campaign. For example, die 
Commission determined in Advisory Opinion 2009-12, that U.S. senatorial candidate 
Norm Coleman could use committee fimds to pay for monitoring of and representation 
in certain litigation, as well as representation in defending against an alleged FBI 
investigation of violations of federal law or mles governing the office of a senator or 
conduct of campaigns. Indeed, diere are numerous advisory opinions concluding that a 
candidate conimittee may pay litigation expenses involving not only the candidate, but 
also staff members and former staff members. See also AO 2011-07 (Congressman 
Fleischmann); AO 2009-20 (Congressman Visclosky). 

CONCLUSION 

There can be no reasonable dispute tiiat die litigation and all claims filed in that 
litigation involving Mr. Miller, FNSB, its former mayor, the Dispatch, ADN, AP, and 
the News Miner arose as the direct result of candidate Miller's 2010 U.S. Senate 
Campaign and anticipated future campaign. Although Mr. Miller did not initiate the 
litigation, his participation in it was compelled by his indispensability as recognized by 
die parties to tiie litigation. The wrongful acts alleged by Mr. Miller's claims -
necessarily filed in diis action - would not have existed but for his Senate candidacy. 

^ Altfaougfa tfaere was no reason for any party to seek tfae ADN, AP, and News Miner's continued participation in 
tiie litigation, it took well over a year for tfae ADN and AP to be dismissed from tfae case and 18 montfas for the 
News Miner's dismissal. 
^ As noted above, the News Miner's exit from tiie case did not occur until April 18, 2012. No one can 
reasonably argue tfaat tfae News Miner's participation in tfae case at tfais late date faad any connection to anytfaing 
otiier tfaan tiie Miller Senate Campaign. Setting an artificial cut off for "can âign-related" litigation at October 
27, 2010, does not reflect tfae realities of litigation or of this case. 
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The Dispatch concedes that its involvement in the case arose exclusively from 

Mr. Miller's U.S. Senate race. It also concedes diat it "had no dog in die fight" past 
die October 2010 proceeding. But unlike die odier media parties, it remained in the 
litigation. Altiiough nodiing prevented the Dispatch from moving in late October, 
2010, for dismissal from the case, it did not. Ratiier, it chose to remain in die case, 
well past all other media plaintiffs, and continued to publish critical stories about Mr. 
Miller widi facts derived from its participation in the litigation. During this time, the 
Dispatch expended an enormous amount of legal fees on matters that, by its own 
admission, did not pertain to any claims involving it. Its involvement, like the claims 
still pending after the October 2010 employment records disclosure, arose exclusively 
from Mr. Miller's 2010 U.S. Senate campaign, and Mr. Miller's anticipated fiiture 
Senate candidacy. 

Finally, the Dispatch was awarded attorney's fees by the trial court because it 
was deemed the prevailing party due to the October 2010 records release of many of 
Mr. Miller's employment records. This is yet another reason Mr. Miller's obligation 
to die Dispatch for its attorney's fees would not have existed irrespective of Mr. 
Miller's Senate campaign. Payment for such fees is not an unlawful conversion under 2 
USC § 439a (b)(2) or 11 CFR 113.1(g), and die deposit of committee fimds widi die 
court while the case is on appeal should be approved by the Commission. 

Sincerely yours, 

/s/ 

William J. Olson 

WJOigw 
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4FA-10-02886CI): 
(1) Oct. 20,2010, Mr. Miller's Cross-Claim 
(2) Oct, 23,2010, Order granting in part Case Motion #5 
(3) Nov. 4,2010, Order denying Borough Motion to Sever, Case Motion #10 
(4) Oct. 14,2011, Mr. Miller's Amended Cross-Claim 
(5) Sept. 19,2011, Mr. Miller's Opposition to Borough Summary Judgment Motion Cross Claim for Indemnification 
(6) Apr. 18,2012, Mr. Miller's Opposition to Wfaitaker's Motion to Dismiss Third Party Claim 
(7) May 3,2012, Mr. Miller's Reply to Borough's Objection to Proposed Amended Answer, Cross Claim and Third Party Claim 
(8) Oct. 22,2012, Mr. Miller's Opposition to Alaska Dispatch's Motion for Attomey Fees. 
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We expect to send you the Miller Committee's reply comments (to the comments filed by the Alaska 
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Bill Olson 

William J. Olson, P.C, Attorneys at Law 
370 Maple Avenue West, Suite 4, Vienna, Virginia 22180-5615 
Phone: (703) 356-5070; Fax: (703) 356-5085 
114 Creekside Lane, Winchester, Virginia 22602-2429 
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< http://www.lawandfreedom.com> 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT BUrif 

FAIRBANKS DAILY NEWS MINER 
And Alaska Dispatch, LLC, 

Plaintiffs, 
vs. 

FAIRBANKS NORTH STAR 
BOROUGH, 

Defendant. 

vs. 

JOSEPH MILLER, 

Intervenor, 

vs. 

JIM WHITAKER, 

Third-Party Defendant 

Stote of Alosko Fourth DIstrM 

OCT 2 0 ZOlO 

.Deputy 

CASE NO. 4FA-10-2886 CI 
(consolidated with 4FA-10-2990) 

INTERVENOR JOSEPH MILLER'S ANSWER TO ALASKA DISPATCH. LLC*S 
COMPLAINT. CROSS-CLAIM AGAINST FAIRBANKS NORTH STAR BOROUGH. 

AND THIRD-PARTY CLAIM AGAINST JIM WHITAKER 

Intervenor, Joseph Miller, through counsel of record, hereby appears and answers 

Plaintifl' Alaska Dispatch, L L C s Complaint as follows: 

I. Deny that an entity named "Alaska Dispatch, LLC" is an Alaska LLC. Admit 

tiiat Alaska Dispatch Publishing, LLC is an Alaska LLC witii principal offices in Anchorage. 

Admit that Alaska Dispatch Publishing, LLC, publishes an online blog available at 

INTERVENOR JOSEPH MILLER'S ANSWER TO ALASKA DISPATCH. LLC'S COMPLAINT, CROSS-
CLAIM AGAINST FAIRBANKS NORTO STAR BOROUGH. AND THIRD-PARTY CLAIM AGAINST JIM 
WHITAKER 
Fairbanks Dailv News Miner et. al. vs. Fairbanks Nortii Star Borough, et. at. 
CaseNo.:4FA-]0.2886CI 
Page 1 of8 
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AiaskaDispatch.com. All allegations regaiding the quality or character of Alaska Dispatch's 

personnel or content is denied. 

2. Admit that the Fairbanks North Star Borough is a municipal corporation 

organized and operating pursuant to the laws of the State of Alaska and pursuant to the 

Fairbanks North Star Borough Municipal Code. 

3. Admit. 

4. Admit that Intervenor resigned his employment with the Borough effective 

September 1, 2009. 

5. Admit that Intervenor maintained a private law practice while employed with 

the Borough, consistent with Borough policy and regulations. The remainder of this 

allegation is denied. 

6. This paragraph does not refer to Intervenor and on that basis is denied. 

7. This paragraph does not refer to Intervenor and on that basis is denied. 

8. This paragraph does not refer to Intervenor and on that basis is denied. 

9. Intervenor admits he voluntarily resigned from his employment with the 

Fairbanks North Star Borough. This paragraph states facts outside ofthe personal knowledge 

of Intervenor, and on that basis is denied. 

10. Intervenor is unable to admit or deny the allegations in this paragraph pursuant 

to confidentiality provisions of Fairbanks North Star Borough Code Section 2,24.081(A). 

11. Intervenor is unable to admit or deny the allegations in this paragraph pursuant 

to confidentiality provisions of Fairbanks North Star Borough Code Section 2.24.081(A). 

INTERVENOR JOSEPH MILLER'S ANSWER TO ALASKA DISPATCH. LLC'S COMPLAINT. CROSS-
CLAIM AGAINST FAIRBANKS NORTH STAR BOROUGH, AND THIRD-PARTY CLAIM AGAINST JIM 
WHITAKER 
Fairbanks Dailv News Miner et. al. vs. Fairbanks North Star Borough, et al. 
CaseNo.:4FA-I0-2886CI 
Page 2 of8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

12. This paragraph does not refer to Intervenor and on that basis is denied. 

13. Intervenor is unable to admit or deny the allegations in this paragraph pursuant 

to confidentiality provisions of Fairbanks North Star Borough Code Section 2.24.081(A). 

14. Intervenor acknowledges that he has requested a release irom the Borough in 

order to fully discuss die circumstances of his resignation from the Borough. The remainder 

of this paragraph is denied. 

15. '̂ The first allegation in tfais paragraph does not refer to Intervenor and is 

therefore denied. The second allegation in this paragraph sets forth a legal conclusion to 

which no response is required. 

16. This paragraph does not refer to Intervenor and on that basis is denied. 

17. Without identification of a particular advertisement or statement̂  Intervenor is 

unable to admit or deny this allegation. 

18. Denied. 

19. Denied. All personnel records, as defined in Borough Code Section 

2.24.081(A)(1), are confidential and not open to public inspection pursuant to Borough Code 

Section 2.24.081(A)(2). 

. 20. Tbis paragraph states a legal conclusion and is therefore denied. The 

remainder of this paragraph is denied. 

AFFIRMATIVE DEFENSES 

I. The privacy and confidentiality of Intervener's personnel records are protected 

by Fairbanks Nortii Star Borough Code Section 2,24.081. 

INTERVENOR JOSEPH MILLER'S ANSWER TO ALASKA DISPATCH, LLC'S COMPLAINT. CROSS-
CLAIM AGAINST FAIRBANKS NORTH STAR BOROUGH, AND THIRD-PARTY CLAIM AGAINST JIM 
WHITAKER 
Fairbanks Dailv News Miner et. at. vs. Fairbanks North Star Borough, el. aL 
Ca8eNo.:4FA-10-2886 CI 
Page 3 of8 
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2. The privacy and confidentiality of Intervener's personnel records are protected 

by Alaska's Constitutional Right to Privacy. Ak. Const. Ait I, Sec. 22. 

3. Failure to state a claim upon which relief may be granted. 

4. Lackof standing. 

5. Latches; Unclean hands. 

6. Such other and fiirther affirmative defenses that are revealed through fiiture 

discovery. 

CROSS-CLAIMS AGAINST jPAIRBANKS NORTH STAR BOROUGH 

Intervenor, Joeseph Milier, cross-claims against the Fairbanks North Star Borough as 

follows: 

1. Fairbanks North Star Borough ("FNSB**) is a municipal corporation, organized 

and operating pursuant to the Fairbanks North Star Borough Municipal Code and the law of 

the State of Alaska. 

2. Intervenor was an employee of FNSB until his voluntary resignation on or 

about September 1,2009. 

3. During his employment, FNSB maintained a personnel file consisting of 

private, confidential records protected by FNSB Code Section 2.24.081(A)(2). 

COUNT I - VIOLATION OF RIGHT TO PRIVACY 

4. Intervenor realleges and incorporates by reference Paragraphs 1 -3 above. 

5. An unknown individual or individuals employed by FNSB have improperly 

disclosed and made pubhc confidendal information from Intervenor's persoimel file in 

INTORVENOR JOSEPH MILLER'S ANSWER TO ALASKA DISPATCH, LLC'S COMPLAINT, CROSS-
CLAIM AGAINST FAIRBANKS NORTH STAR BOROUGH. AND THIRD-PARTY CLAIM AGAINST JIM 
WHITAKER 
Fairbanks Dailv News Miner et. aL vs. Fairbanks North Star Borough, et. al. 
CaseNo.:4FA-I0-2886 CI 
Page 4 of8 
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violation of Fairbanks Nortii Star Borough Code Sectton 2.25.140, Section 2.24.081, and in 

violation of Borough Policy as codified in FNSBC Section 2.60.010. Violation of these 

Fairbanks North Star Borough Code provisions is a misdemeanor punishable by a fine or 

imprisonment. FNSBCl.04.010(A)&(B). 

6. An unknown individual or individuals employed by FNSB have improperly 

disclosed and made public confidential information from Intervenor's personnel file in 

violation of Intervenor's Constitutional right to privacy as articulated in Ak. Const. Art I, 

Sec. 22. 

7. The illegal and unconstitutional disclosure ofthese private, confidential 

records has caused damages to Intervenor, the nature and amount of which will be 

established at trial. 

COUNT n - INDEMNIFICATION 

8. Intervenor realleges and incorporates by reference Paragraphs 1 -7 above. 

9. Fairbanks North Star Borough Code Section 2.24.341 provides tiiat tiie 

Borough "shall indenmify any employee of the borough against any claim, demand, suit, or 

judgment arising out ofhis employment with the borough." 

10. The present claims by Plaintiffs against Intervenor arise out of his employment 

with the Fairbanks Nortii Star Borough and tiierefore die Borough is required to fully 

indemnify Intervenor for all fees and costs incurred in defending against Plaintiffs' demands. 

11. A demand for indemnification was submitted to the Fairbanks North Star 

Borough, and the Borough rejected any duty to indemnify. 

INTERVENOR JOSEPH MILLER'S ANSWER TO ALASKA DISPATCH, LLC'S COMPLAINT, CROSS-
CLAIM AGAINST FAIRBAliKS NORTH STAR BOROUGH, AND THIRD-PARTY CLAIM AGAINST JIM 
WHTTAKER 
Fairbanks Dailv News Miner et. al. vs. Fairbanks Nortii Star Borough, ei. at. 
Case No.: 4FA-10-2886 CI 
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THIRP-PARTY COMPLAINT AGAINST JIM WHITAKER 

1 Intervenor realleges and incorporates by reference Paragraphs 1-6 set forth in 

Intervenor's cross-claim against tbe Fairbanks Nortii Star Borough. 

2. Jim Whitaker was Mayor of the Fairbanks Nortfa Star Borough from 2003 

tiirough 2009. 

3. As a former Mayor of the Fairbanks North Star Borough, Mr. Whitaker is 

prohibited from disclosing or using mformation acquired in die course of official duties that 

are confidential by law. FNSB Code Section 2.25.140(B). 

4. On or about October 14,2010, Mr. Whitaker, without authorization or other 

legal right to do so, made public statements relating to Intervenor's confidential persormel 

files in violation of Fairbanks Nortfa Star Borough Code Section 2.25.140, Section 2.24.081, 

and in violation of Borough Policy as codified in FNSBC Section 2.60.010. Violation of 

these Fairbanks North Star Borough Code provisions is a misdemeanor punishable by a fine 

or imprisonment. FNSBC 1.04.010(A) & (B). 

5. On or about October 14,2010, Mr. Whitaker, widiout authorization or other 

legal right to do so, made public statements relating to Intervenor's confidential personnel 

files in violation of Intervenor's Constitutional right to privacy as articulated in Ak. Const. 

Art I, Sec. 22. 

6. The illegal and unconstitutional disclosures made by Mr. Whitaker purporting 

to represent infonnation contained in Intervenor's private, confidential records bas caused 

damages to Intervenor, the nature and amount of which will be established at trial. 

INTERVENOR JOSEPH MILLER'S ANSWER TO ALASKA DISPATCH, LLC'S COMPLAINT, CROSS-
CLAIM AGAINST FAIRBANKS NORTH STAR BOROUGH, AND TOIRD-PARTY CLAIM AGAINST JIM 
WHITAKER 
Fairbanks Dailv News Miner g/. al. vs. Fairbanks North Star Borough, et. al. 
CaseNo.:4FA-10-2886CI 
Page 6 of 8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

WHEREFORE, Intervenor prays for a judgment of dismissal with prejudice, and that 

judgment be entered in his favor against the Fairbanks North Star Borough for 

indemnification pursuant to Fairbanks Nortfa Star Borough Code Section 2.24.341, 

compensatory damages to be proven at trial; costs, interest, and attomey fees; and further 

relief as deemed appropriate by this Court. Interevenor prays fbr judgment to be entered in 

his favor against Jim Whitaker for compensatory damages to be proven at trial; costs, interest, 

and attomey fees; and further relief as deemed appropriate by this Court 

DATED tiiis 20*'' day of October, 2010 at Fairbanks, Alaska. 

CLAPP, PETERSON, VAN FLEIN, 
TIEMESSEN & THORSNESS, LLC 
Attorneys for Joseph Miller 

c 0111063 By. 
jpi,r i ThomasV.Vai\^n,#901lll9 

* JohnJ. Tiemessen, #9111105 

Certificate of Service 

The undersigned hereby certifies that a true and correct copy of the foregoing was served via 
£EU(, email and U.S. Mail to counsel of record listed below on tiiis 20^ day of October, 2010 
on the following: 

John McKay, Esq. 
117 E. Cook Ave. 
Anchorage, Alaska 99501 
Fax: 907-272-5646 
Email: mckav^alaska.net 

John Bums, Esq. 
Borgeson & Bums 
100 Cushman Street, Suite 311 
Fairbanks, Alaska 99701 
Fax: 907-456-5055 
Email: ibums(gibnbiaw.com 
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Jill Dolan, Esq. 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT 

FAIRBANKS DAILY NEWS MINER & 
ALASKA DISPATCH, LLC, 

P l a i n t i f f s , 

vs. 

FAIRBANKS NORTH STAR BOROUGH, 

Defendant, 

and 

JOSEPH MILLER, 

Intervenor 

Nos. 4FA-10-02886 CI 
4FA-10-02990 CI 

VOLUME II 

TRANSCRIPT OF STATUS HEARING 

BEFORE THE HONORABLE WINSTON BURBANK 
Superior Court Judges 

Fairbanks, Alaska 
October 23, 2010 
2:01 p.m. 

DISCLAIMER 
Transcripts Prepared for the Alaska Court System 

The Alaska Court System accepted this transcript based on either review of a random 
sample or without review because the transcriber's work has consistently met Court 
System Standards. Because i t i s possible that this transcript may contain some 
errors, the Court System encourages parties to l i s t e n to the recordings of c r i t i c a l 
portions of the proceedings and bring any s i g n i f i c a n t errors to the ACS Transcript 
Coordinator's attention immediately. 
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1 P R O C E E D I N G S 

2 Courtroom 503 

3 2:01:20 

4 THE CLERK: Court is on record. 

5 THE COURT: All right. We're on record in the matter of 

6 the Fairbanks Daily News Miner, Alaska Dispatch, LLC, and 

7 Anchorage Daily News versus the Fairbanks North Star Borough, 

8 Defendant, and Joseph Miller as Intervenor. And I guess, also, 

9 former and third-party defendant Mr. Jim Whitaker who is also 

10 here. 

11 I want to thank counsel for being here today and 

12 accommodating this. I think there's a few preliminary matters 

13 we need to take care of. Just by way of notifying everybody, 

14 some people have asked to participate and I ' l l define the word 

15 participate as meaning listening as opposed to speaking by 

16 phone on a teleconference thing. Is there anyone listening on 

17 the teleconference phone? All right. Their participation is 

18 going to be very limited, indeed then. 

19 As a preliminary matter, there is the matter of Associated 

20 Press's intervention motion. I think everybody has more or 

21 less filed nonopposition. 

22 Mr. Van Flein, nice seeing you. 

23 MR. VAN FLEIN: Good seeing you. 

24 THE COURT: It's been a long time. In any event, I think 

25 at the last hearing, Mr. Tiemessen verbally indicated he didn't 
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1 have any objection but since I haven't seen anything, do you 

2 have an objection to AP — it'd be no additional attorneys. 

3 They're a l l with Mr. Zimmerman. 

4 MR. VAN FLEIN: Yeah, we have no objection. Of course, 

5 they would be treated as an aligned party with the same 

6 interests as Alaska Dispatch and the News Miner. 

7 THE COURT: Exactly. 

8 MR. VAN FLEIN: And ADN. 

9 THE COURT: Is that agreeable, Mr. Zimmerman? 

10 MR. ZIMMERMAN: That's correct. Your Honor. 

11 THE COURT: All right. Your motion to intervene on behalf 

12 of your client. Associated Press, is granted. 

13 In regards to Mr. Miller's motion for expedited discovery 

14 and Civil Rule 56(f), quite frankly, I ' l l just make these 

15 preliminary remarks. 

16 I wasn't sure where to go with i t for one. It didn't 

17 appear to be a motion for expedited consideration of a motion. 

18 It didn't comply with Civil Rule 77(g) for what is required 

19 pursuant to that rule. 

20 The other thing I wasn't sure of but I ' l l let you argue 

21 this down the road but I'm just giving you a heads up, I didn't 

22 see where the decision today which we're here to address the 

23 principal motion of Alaska Dispatch's motion to require 

24 immediate disclosure of public records today would in any way 

25 affect Mr. Miller's ongoing rights in regards to his claims 
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1 against the Borough as you have set forth in your answer and 

2 complaint. And also, any claims that Mr. Miller may have 

3 against Mr. Whitaker. But I ' l l allow you to address that at 

4 sometime, Mr. Flein, but as I said, it's a heads up. 

5 And as far as discovery goes for today, it's my 

6 understanding that the bulk of a l l the documents, some 366 

7 documents have been previously delivered to Mr. Miller's former 

8 attorney, Mr. Merdes, and that — with the exception of about 

9 20, I believe, is what Ms. Broker indicated to the Court at the 

10 last hearing. And I think Mr. Tiemessen advised the Court that 

11 he hadn't re — yet received those documents from Mr. Merdes' 

12 office, i f I recall correctly. And I made arrangements to have 

13 Ms. Broker to get the documents not only to Mr. Tiemessen, 

14 albeit your Fairbanks office, but also to the Court as well for 

15 an in camera inspection visa vie a protective order as well. 

16 And as far as I know, that was effectively done. So in regards 

17 to the discovery to address the principal motion that we're 

18 here to argue today, those materials have been delivered and 

19 have been, for the most part, previously delivered to 

20 Mr. Miller, albeit his former attorney, Mr. Merdes. 

21 And lastly, I had concern about your motion because i t — 

22 this was brought up in a l l the opposition. It appeared to be a 

23 motion for reconsideration but i t was, in my opinion, 

24 procedurally defective in that i t didn't comply with Civil 

25 Rule 77(k). 
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1 I guess what I need to say is on Tuesday when we had a 

2 hearing, this matter was expedited in light of the election 

3 schedule, which is scheduled to go forth on November 2nd and 

4 that it's, in this Court's opinion, important to a functional 

5 democracy of having an informed electorate and the potential of 

6 the documents in this case to inform the electorate, and that's 

7 why we're here today. 

8 In one of your pleadings, you indicated that I scheduled 

9 this hearing on a court holiday and I think I need to advise 

10 you, Mr. Van Flein, that that isn't exactly how i t came about. 

11 I originally indicated that we'd have a hearing on Friday but 

12 i f parties needed additional time, I would offer to come in on 

13 a Saturday. 

14 I think Mr. McKay was the first to stand up and indicated 

15 that you were traveling and that he thought, in his opinion, 

16 that you might like to have the extra day so that Saturday 

17 would probably be more appropriate for you. The rest of the 

18 parties, and I believe even Mr. Tiemessen acquiesced more or 

19 less and agreed that probably the extra day that would be 

20 afforded to you by having the hearing on Saturday would, in 

21 fact, be welcome by you. That's why we set the hearing today 

22 for that reason and not for any weird reasoning of utilizing a 

23 court holiday. In fact, I probably owe an apology for 

24 everybody in this room for being in the courtroom on such a 

25 beautiful and gorgeous day that we have outside today, but 
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1 albeit, here we are. 

2 With that, I propose that in regards to the argument on 

3 the principal motion, that I was entertaining the thought .of 

4 assigning everybody a certain time limit. I know you a l l . I 

5 know you a l l very well and you're a l l professional, good 

6 attorneys. And I have — I respect you a l l as well; therefore, 

7 I think it'd be a slap in your face i f I did assign you a time 

8 limit. I expect you a l l to address your comments strictly to 

9 the motion and the issues at hand that has to do, once again, 

10 with the Alaska Dispatch's motion to require immediate 

11 disclosure of the public records from — that are held by the 

12 Borough concerning their former employee who is now a candidate 

13 for the United States Senate and that's Mr. Miller. 

14 And I should assure you that I've read every pleading that 

15 has come across my desk very late yesterday afternoon and 

16 Mr. McKay, I also got yours. Because of your computer glitch, 

17 I got yours — o n e of your pleadings this morning. They've a l l 

18 been read. So i f you would spare me going through re — in 

19 your arguments today of reciting what you put forth in your 

20 briefs, I would appreciate that very much. 

21 The way we'll proceed is the way you probably anticipated. 

22 I ' l l have Mr. McKay address his motion. I ' l l allow Mr. Burns, 

23 Mr. Zimmerman, Ms. Broker an opportunity to speak as well. 

24 Mr. Whitaker, I've been — it's my understanding that you wish 

25 to speak to the motion as well. 
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1 MR. WHITAKER: I do. Your Honor, yes. 

2 THE COURT: Okay. Before you speak, I'm going to give you 

3 a special instruction. This isn't going to be a time to 

4 speak 

5 MR. WHITAKER: I understand. 

6 THE COURT: to the complaint that's been filed 

7 against you, only to the disclosure of the Borough's documents 

8 is what we're here for today. All right? 

9 MR. WHITAKER: Understood. 

10 THE COURT: And 

11 MR. WHITAKER: And in that case. Your Honor, I really have 

12 very l i t t l e to add and i t may not be necessary for me to make a 

13 statement. 

14 THE COURT: Very well. And the other thing I as going to 

15 advise you of a l i t t l e later but I ' l l do i t now 

16 MR. WHITAKER: I understand. 

17 THE COURT: there's an old saying and I think most of 

18 the attorneys in this room have heard me say i t one time or 

19 another; that he who represents himself usually has a fool for 

20 an attorney or a client, one of the ones. But in any event, 

21 you're probably well-advised to carefully choose what you say 

22 when you represent yourself. It's not usually a good idea. 

23 MR. WHITAKER: I understand. 

24 THE COURT: Yeah, it's my understanding that you do wish 

25 to represent yourself here today, correct? 
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1 MR. WHITAKER: I — at this point, yes. 

2 THE COURT: At this point in time. 

3 MR. WHITAKER: Yes. 

4 THE COURT: Okay. 

5 MR. VAN FLEIN: Your Honor, i t — or I didn't know i f you 

6 were done with your preliminaries. 

7 THE COURT: Well, and then I ' l l give you an opportunity, 

8 obviously, to present your argument as well. Go ahead. 

9 MR. VAN FLEIN: If I may comment on one thing that you've 

10 raised. I think procedurally we have to address the 56(f) 

11 motion first because i t is dispositive of the underlying issue. 

12 And under the well-established case law under Rule 56(f), we 

13 need a ruling on that first before you can address the merits 

14 and so 

15 THE COURT: I ' l l let you speak to that briefly. 

16 MR. VAN FLEIN: Okay. If I could then. Procedurally, we 

17 have to evaluate where we are today. There's two ways that 

18 this motion has come before you. There's two possible rules. 

19 It's either Rule 12(b)(6) or it's Rule 56(c) because we have 

20 not had a hearing, there's been no evidentiary hearing for you 

21 to make findings of fact and conclusions of law which are 

22 required i f you're going to issue an injunction. You have to 

23 have facts in front of you. 

24 We, Mr. Miller, is entitled to due process. He's entitled 

25 to find out what those facts are. All you have in front of you 
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1 are bare allegations in a complaint. You also have some 

2 affidavits from some of the moving parties and some 

3 attachments.. 

4 What that does is i t would — i t eliminates Rule 12(b) (6) 

5 as a possible method to resolve this and i t brings us within 

6 Rule 56(c) because information outside the pleadings has been 

7 provided for you to consider. 

8 Now that we're under Rule 56, the law is also clear. You 

9 can have an injunction. You can have a hearing on this but we 

10 are entitled, before the evidentiary hearing on this to some 

11 discovery and we laid out in my affidavit who we need to depose 

12 and why. It goes to the very heart of what's being asked here. 

13 For example, one of — there — this Court is being asked to 

14 invoke its equitable jurisdiction. That's what an injunction 

15 is. There's no money damages here. 

16 There are two defenses we pled that apply to equity here. 

17 One is that the moving parties have unclean hands and two, that 

18 they've been dilatory. Let's address the second one firs t . 

19 Here's what we know that's in the record that's 

20 undisputed. The moving parties admit that they've been trying 

21 to get Borough records since June of this year. So we have 

22 June, July, August, September, and the first two weeks of 

23 October went by before they filed an action in court here on 

24 the eve of this election. That is dilatory conduct. How do I 

25 know? Look at the decision in the City of Kenai. In that 
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1 case, the newspaper asked for the public records on June 1st. 

2 They didn't get i t in the month of June. They filed suit at 

3 the end of the first week of July, July Sth. It was five weeks 

4 and the Court said that was okay and approved the process. 

5 Here we have a five-month delay. The urgency that has 

6 compelled us to meet on a Saturday — and I only pointed that. 

7 out not to say this was wrong to meet today, to show the 

8 urgency that they created by waiting until the eve of this 

9 election to ask you to intervene. They've been dilatory. And 

10 that is an affirmative defense in equity and we're entitled to 

11 flesh out through discovery why they didn't act sooner. Maybe 

12 something prevented them from acting sooner. We don't know. 

13 You don't know. But it's a key part of our affirmative 

14 defense. 

15 The same is true for the doctrine of unclean hands. That 

16 is a complete bar to equity. In this case, there's a Borough 

17 ordinance which we've cited that says this information and this 

18 personnel f i l e , not just the f i l e itself but the information 

19 from the f i l e , is confidential by law. And there's two ways 

20 for that information to become public. One, Mr. Miller could 

21 release i t . Or two, a court could order i t . It doesn't say 

22 under what circumstances, but i t says a court could order i t . 

23 Well, there is evidence in the record in their own moving 

24 papers that they have already obtained confidential information 

25 through interviews and Mr. Whitaker which violate the very 
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1 statute they're now asking you to rule upon. And i f you look 

2 at the two-part test in Nabil (ph) versus Schneider, that is 

3 a l l that is required to prove unclean hands. They're coming to 

4 this Court asking for you to exercise your beneficence and your 

5 equity to help them at the last moment. Yet, they've already 

6 violated the law because the law prohibits soliciting 

7 confidential information, yet they did so. They admitted they 

8 did so in their own moving papers. They've published excerpts 

9 and they've published interviews with Mr. Whitaker. There is a 

10 statute right on point that says a former mayor cannot release 

11 confidential information that he or she learned in the course 

12 of being a mayor. 

13 So when you have a direct violation of the law and now 

14 they're coming in here saying well, under that law, that same 

15 law, we're asking you to give us a court order so we can 

16 complete the process. What we took unlawfully, we're now 

17 asking you to bless with your court equity and make i t legal 

18 and enable us to get more. 

19 We are entitled to find out how long this has been going 

20 on, to what extent, who's been leaking information, where 

21 Mr. Whitaker got his information, and who the other sources 

22 have been for both the Alaska Dispatch and the News Miner. 

23 That is a key part of our affirmative defense that we pled and 

24 i t is a key part to equity. 

25 They have come in here pleading equity. They are asking 
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1 you, do the right thing. Help us out here. But they have not 

2 done the right thing. They have already violated the law. 

3 They needed to come to you first. Your Honor, and get a court 

4 order and do i t lawfully. On what basis can they come in here 

5 after violating the law, soliciting confidential information, 

6 publishing confidential information, and then ask you to bless 

7 it? That's not the way the system works, and we are entitled 

8 to present a f u l l defense on that. We are entitled to an 

9 evidentiary hearing to demonstrate to you why they are not 

10 entitled to the relief they are seeking in equity because they 

11 have acted contrary to the law already and have unclean hands. 

12 So that is why I think our motion for Rule 56(f) — i t is 

13 not a reconsideration either. We have not addressed the 

14 procedural process of this yet. This was — the complaint was 

15 just filed. Our answer was just filed earlier this week. This 

16 has a l l been done rapidly. No one has analyzed are we under 

17 Rule 12(b)(6), are we under Rule 56. You can't just issue a 

18 ruling in a vacuum without reference to the c i v i l rules and the 

19 c i v i l rules apply to Joe Miller and to the Alaska Dispatch just 

20 as i t does to any other litigant. They are not free to come in 

21 here and say, as they almost have in their pleadings, the rules 

22 be damned. Just give us the records now. There's an election. 

23 Well, they waited five months. Why didn't they f i l e this 

24 action when there was plenty of time for you to conduct an 

25 orderly met — hearing in a manner that is acceptable under the 
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1 law? I think they are urging reversible error by saying you 

2 don't have to do any discovery. You don't have to allow 

3 Mr. Miller any due process rights. Just order the records. To 

4 heck with the c i v i l rules. To heck with due process. But Rule 

5 56(f) is pretty clear. That request should be freely granted. 

6 I acknowledge there's an election coming up but you know 

7 what? The date of this election has been known for almost 200 

8 hundred years. It's in the Constitution. Every six years on 

9 the first Tuesday of the month, there's going to be a senate 

10 election. They sat on this. They knew when this was coming. 

11 It is not my fault, i t is not your fault that they waited this 

12 long to make this motion. It should be done in an orderly and 

13 fair manner and i f — it's their problem that they waited until 

14 the last minute. Not your problem. Not my problem. And 

15 that's why I think this motion has to be granted. We'll do i t 

16 expedited. I ' l l take depositions Monday, Wednesday, whenever 

17 we can. But we need evidence and then we need an evidentiary 

18 hearing. That's the process. 

19 THE COURT: Thank you, Mr. Van Flein. Mr. McKay. 

20 MR. MCKAY: Thank you. Your Honor. First of a l l , I — 

21 what I heard was essentially a motion for reconsideration. 

22 This is the same arguments that we heard on Tuesday for the 

23 most part about why we shouldn't expedite this and I think 

24 you've already addressed that so I won't. 

25 We're here because the public has an interest in having 
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1 access to these public documents. The motives — now the City 

2 of Kenai case is an interesting one that Mr. Van Flein brings 

3 up because in that case, I — what I've told reporters I've 

4 represented for over 30 years is i f you should have to use 

5 lawyers, unfortunately for — in a situation, my job is to come 

6 into court for you. Your job is to keep reporting. Right? 

7 The public's interest isn't served by reporters sitting back, 

8 as Mr. Van Flein says, leaving i t to the lawyers and the judge 

9 to decide what's happening here and not do their job as 

10 reporters. 

11 So in the City of Kenai case, for example, there — that 

12 was two consolidated cases actually. A city manager and a 

13 police chief. In both of those cases, the reportings showed 

14 while i t went to court, the reporters kept working on i t and 

15 turned up that both of those people had fraudulently applied 

16 for the jobs that they were working with misstated resumes. 

17 Well, before the Supreme Court decided that, the public had the 

18 opportunity to know the important information without saying 

19 well, now this is in the hands of the court. 

20 We've been accused over — the accusations of criminality 

21 seem to be tossed around pretty lightly here and I — I'd just 

22 like to say for the record, I know of no criminal behavior 

23 involved in this case at a l l . And I know that Mr. Van Flein 

24 has sued the former mayor about this, but I don't know of any 

25 and the day after we talked to Mr. Van Flein and he inquired 
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1 about whether we — that our reporter had Mr. Miller's 

2 personnel f i l e improperly — whether it's improper or not, we 

3 advised him that that's simply not true. That wasn't the case 

4 and the very next day, his camp — his canidies [sic] that he's 

5 here — it's — pleadings that he's here for the campaign made 

6 a public statement accusing my client of criminally possessing 

7 the personnel f i l e that we'd already said we didn't have. So, 

8 I think we need to keep this in perspective. 

9 This is a suit — what should be a pretty simple public 

10 records suit. The law applies and allows us to have access to 

11 his record or i t doesn't. We think i t does. We'll show you 

12 why in a few minutes when we start arguing this. I think we 

13 have in the briefing. 

14 But a l l this stuff about the motives, that's one of the 

15 dangers, one of the reasons why we didn't f i l e any earlier. 

16 And to say this is five months simply isn't true. I think the 

17 first single public records request went in at the very end of 

18 June. Then there was the primary and so on. But the reason, I 

19 think, is that the law has changed significantly in the last 

20 few years making i t harder and more expensive, more dangerous 

21 for citizens to bring suits because of the change in the public 

22. interest attorney fee rule. And we negotiated in good faith 

23 and part of what's happened is that for the last couple of 

24 months, Mr. Miller has said these things that he's now saying 

25 he wants private, I want fu l l disclosure. We want to fully 
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1 discuss this. As recently as last night at the University of 

2 Alaska-Fairbanks debate saying now a l l of this should be 

3 public. 

4 All right. But in the meantime, the Borough and 

5 Mr. Miller go back and forth sending letters, saying well, i f . 

6 you release this, I can do i t . If you give us that, we'll do 

7 i t . And that's — it'd be premature and — for the press to 

8 come in and spend money when i t seems to be that they're — 

9 that they should be able to work that out. 

10 In any event, we are where we are. We've already argued 

11 about whether this is going to be moved ahead or not. But I 

12 think the important thing here is that it's important to have a 

13 process in these public records suites so that citizens aren't 

14 intimidated from filing public records suits, citizens 

15 including the press, turning a simple a request for a public 

16 record into a full-blown litigation where the minute somebody 

17 doesn't get a record, they're denied a record that they 

18 arguably have a right to have and that automatically turns them 

19 into a subject of litigation or the — or as Mr. Van Flein 

20 wants to take the records requester's depositions, the public 

21 employees' depositions, the former mayor's depositions, making 

22 — he wants to take at least a dozen depositions in the next 

23 few days. It's unfair for citizens asking for public records 

24 to be put through that mill. And in the Municipality of 

25 Anchorage case that I pointed out, we had the same — I 
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apologize. Your Honor. I have a cold and the plane didn't do 

me any good this morning, so I 

THE COURT: Keep i t to yourself. 

MR. MCKAY: Thank you. I will. It's actually not so much 

a cold as it's in my ears. 

In the Municipality case that I mentioned, in that case, 

you had a similar situation where the other side tried to delay 

things. They tried to say, well, the librarian here is an 

indispensable party. You can't move without him. We need to 

take depositions. And the judge denied that he was an 

indispensable party and the Supreme Court upheld us on that. 

And also, the judge did say that he would grant some right to 

take depositions and the Supreme Court, as you know from the 

opinion, said that was reversible error, that he abused his 

discretion. There was no need in that public records suit 

which went on at about the same pace as this. There was no 

need for citizens seeking records to go through having their 

depositions taken in order to get those and that's clear from 

the Supreme Court that that's not necessary. 

So, i f you have any questions, I'd be glad to address 

them. I think it's — I think we can save the rest for our 

substantive motion. 

THE COURT: And did other counsel have anything to add to 

that? 

MR. BURNS: Very briefly 
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1 THE COURT: Very briefly. 

2 MR. BURNS: Very briefly. Your Honor. The — as Mr. McKay 

3 points out, this evidentiary hearing is absolutely unnecessary. 

4 The simple issue is whether or not the documents that are 

5 contained in the fi l e are disclosable or could this Court's 

6 review — in camera review of those documents protects 

7 Mr. Miller's due process rights. 

8 With regards to the unclean hands issue, certainly with 

9 respect to the AP, the Anchorage Daily News, and the News 

10 Miner, there's no solicitation. The cat is out of the bag. 

11 The information has been disclosed. You can't put the cat back 

12 in. Mr. Miller himself has discussed i t on CNN. Mr. Miller's 

13 father has discussed i t in the context of an email that's been 

14 widely distributed. You can't simply put the cat back in the 

15 bag and to the extent that Mr. Miller's right have been 

16 abridged, he has a recourse in this case involving 

17 Mr. Whitaker. 

18 The focus of this case is whether or not those documents 

19 are disclosable. How i t came to be, i t really is irrelevant in 

20 the context of this. Thank you. Your Honor. 

21 THE COURT: Mr. Zimmerman. 

22 MR. ZIMMERMAN: I have nothing to add. Your Honor. 

23 THE COURT: One minute. Ms. Broker, do you have anything 

24 to 

25 MS. BROKER: Your Honor, I would just add that as the 
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1 party that probably a l l the attorneys in the room sooner or 

2 later will be trying to get the Borough to pay their attorney 

3 fees, and some requests have already been made, our interest is 

4 in a quick, expeditious result that applies the law. There's a 

5 three-part test. Your Honor, I'm sure since you've read their 

6 documents, you're well aware of i t . The three-part test has 

7 nothing to do with skullduggery, criminal activities, any of 

8 that. We can deal with that later. We'd like to get this done 

9 and over with as quickly as possible and without engaging in 

10 side shows and rabbit trails. 

11 THE COURT: Mr. Whitaker, I'm skipping over you because 

12 this is a technical legal issue on 56 — Civil Rule 56. I 

13 doubt you even know what i t is, but thank you. 

14 MR. WHITAKER: Thank you. 

15 THE COURT: By your body language, I guess I was correct 

16 in skipping over you. Mr. Van Flein. 

17 MR. VAN FLEIN: Thank you. Your Honor. Just briefly. 

18 There's a bit of a tautological conclusion that's being argued 

19 by the Alaska Dispatch and that is they're assuming this entire 

20 f i l e is a public record and they're saying, therefore, release 

21 i t now. And that is not correct. The entire f i l e is not a 

22 public record. 

23 We know there are prominent — and they're complaining 

24 that there's litigation over this, quote, public record. It is 

25 not a public record. How do we know that? The law says it's 
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1 not, number one. Number two, let's look at comparable examples 

2 where there have been litigation, prominent litigation over 

3 issues just like this. There are people who believe that birth 

4 certificates should — are public records and should be 

5 disclosed i f you're the President of the U.S., for example. 

6 That — there's been litigation that says no, a birth 

7 certificate is not a public record. Well, that applied to a 

8 sitting president of our country. So it's not correct to argue 

9 that merely by running for U.S. Senate that somehow everything 

10 in your past, your school transcripts, your medical record, 

11 your birth certificate, or your personnel f i l e , suddenly magic 

12 convert to public records. 

13 At the time these records were created, Mr. Miller was 

14 simply a public employee. He was not applying for high office. 

15 If you look at the City of Kenai decision, you look at the 

16 Firefighters decision, what was released? Name and pay in the 

17 Firefighters case. Those were — the public had a right to 

18 know what they were getting paid. 

19 The City of Kenai, what was released? The application for 

20 the high office itself. Well, that's the equivalent to the FEC 

21 filing here for Mr. Miller. That is his application for high 

22 office. Not his birth certificate. Not his medical records. 

23 Not his personnel f i l e from this job. Do we make judges 

24 disclose their bar record just because they sit in high office? 

25 We don't. It's confidential. It's not a public record, unless 
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1 there's a public hearing. But i f — a judge could have 20 

2 complaints against a judge and it's a l l confidential unless 

3 there's a hearing. 

4 So, the law respects privacy. Just because the government 

5 handles paperwork and makes a record, i t is not correct as is 

6 presented here that it's automatically a public record because 

7 you run for office or you hold office. But remember, these 

8 records were created two to three years ago, long before there 

9 was a candidate. And that is what has to be kept in mind here 

10 and that is why the harm here with a erroneous release of 

11 records is very high. 

12 There are reasons why personnel records are confidential, 

13 very good reasons, both for employer and employee. If everyone 

14 knew that their records would be public records, you might 

15 respond to every l i t t l e incident at work much differently. You 

16 might even lawyer up. You might contest every infraction that 

17 your supervisor says you committed. But people know that's not 

18 the way i t works. If your boss says you're 10 minutes late, 

19 you don't f i l e a complaint against your boss and get a lawyer 

20 and dispute i t was 10 minutes or four minutes thinking well, 

21 later on, this might be a public record. 

22 The point of the matter is here under Rule 56(f), we have 

23 raised valid defenses. This — we have to keep in mind the 

24 process that is being followed here. It's either Rule 12 or 

25 it's Rule 56. We aren't — as much as they do not like i t , and 
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1 that is what they're telling you. We don't like them 

2 requesting evidence. We — just give us the records now. I am 

3 sorry. The law is different. The law says we are entitled to 

4 evidence. We are — they submitted an affidavit from the News 

5 Miner. We are entitled to test the voracity and find out what 

6 else may be used in support of that motion. They're the ones 

7 who submitted the evidence. If you look at page — footnote 3 

8 of their — Alaska Dispatch's opposition, they admit discovery 

9 is needed. They want Mr. Miller here in an evidentiary hearing 

10 to ask him questions. Footnote 3 of Alaska Dispatch's 

11 opposition to our own 56(f) says get Mr. Miller here. We have 

12 questions. Well, you know what? That's what an evidentiary 

13 hearing is for. 

14 THE COURT: It was an invitation that I think was more 

15 tongue in cheek than sincere. 

16 MR. MCKAY: It was an invitation and we'd be perfectly 

17 happy to 

18 THE COURT: Oh, maybe I'm wrong. 

19 MR. VAN FLEIN: It sounds tongue in cheek. 

20 MR. MCKAY: Well, i t was to go to the issues presented 

21 here today i f he wanted the opportunity because. Your Honor, 

22 the Supreme Court has spoken to due process and said i t doesn't 

23 really require him here but i t said i f the Court 

24 THE COURT: Let Mr. Flein 

25 MR. MCKAY: Yes, Your Honor. 
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1 THE COURT: Van Flein finish his 

2 MR. VAN FLEIN: My point is they seem to agree that some 

3 evidence is necessary also, and I agree. We should have an 

4 evidentiary hearing on this. You should know the facts because 

5 you know why? Under Rule 52, you have to issue written 

6 findings of fact and conclusions of law. Where are you going 

7 to get your facts. Your Honor? On mere allegations in a 

8 pleading? It doesn't work that way. You need evidence. You 

9 need testimony. You need people. We need a hearing. That's 

10 the way the process works. And you know what? I don't see 

11 anything in our c i v i l rules and I don't see anything from the 

12 Alaska Supreme Court and nothing from the U.S. Supreme Court 

13 that says yeah, yeah, the rules don't apply i f there's a senate 

14 election in five days or two weeks. It just doesn't work that 

15 way. And like I said, they're the ones who waited, not Joe 

16 Miller. 

17 THE COURT: All right. Thank you. In regards to your 

18 motion in regards for delaying this matter for discovery 

19 purposes under 56(f), the Court's going to deny i t . 

20 In regards to discovery, we're here for the limited 

21 purpose of determining whether or not documents need to be 

22 disclosed. I understand your arguments, Mr. Van Flein, in 

23 regards to the equitable defenses of unclean hands and dilatory 

24 actions. But I'm s t i l l rejecting your arguments on those basis 

25 because, foremost, I think equity needs to favor the public's 
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1 interest in becoming fu l l informed in situations like this. 

2 Additionally, I think the allegations that the media has 

3 built a public interest by taking improper actions is 

4 undermined by the provision that prohibits agencies from 

5 considering the basis for record requests of public entities. 

6 With that, your motion is denied and will be preserved for 

7 appeal purposes, which I will deal with later. 

8 With that, I think I've already set forth how we're going 

9 to deal with the principal motion. Mr. McKay, may I have your 

10 argument on your principal motion for disclosure of public 

11 records. 

12 MR. MCKAY: Thank you. Your Honor. And thank you for 

13 hearing us today. 

14 Perhaps a bit of juist — I understand that you're well 

15 aware of the law and have read the pleadings but I think just 

16 in light of the most recent comments, i t might be helpful to 

17 clarify — may I sit while I talk. Your Honor? 

18 THE COURT: Yeah. 

19 MR. MCKAY: Would you mind? Thank you. That when I refer 

20 to a public record, I think these are a l l public records. The 

21 law provides some record — public records may be withheld i f 

22 they're subject to exemptions so they aren't disclosable. Most 

23 — the presumption is that public records are disclosable. So 

24 when I say that these are public records, I say i t in the sense 

25 that these are, by definition under the law, public records. 
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1 Mr. Van Flein can argue why these particular public records 

2 shouldn't be disclosed. 

3 Title 40, the Public Records Act, Title 40, section 

4 25.125, specifically provides for what we're asking here, an 

5 injunction that says that the — i t provides for an injunction 

6 against denying or obstructing the inspection of these public 

7 records and specifically provides for seeking injunctive relief 

8 under that section of the Public Records Act. And i t also 

9 specifically says that there's no requirement of exhaustion. 

10 There's a public policy here that citizens should come in and 

11 be able to ask for these things and get them. 

12 And I have to say that I don't know i f it's a hypothetical 

13 case about somebody going in for a birth record, a birth 

14 certificate but assuming taking a hypothetical case, say a 

15 birth record for the President of the United States, i f 

16 somebody went in and asked for that, I think i t would be pretty 

17 clear that i f the President of the United States, whose privacy 

18 interests is arguably at stake, said due process requires that 

19 I be entitled to come in here, take depositions of the person 

20 requesting, ask why they're being put up to this, a l l the rest 

21 of i t , we wouldn't go for i t . 

22 Citizens have a right to access to these public records. 

23 Under the state law — we briefed why the state law controls 

24 here. I'm happy to answer any questions about that. But I 

25 also think it's important to note that the Borough ordinance 
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1 does not — you don't need to invalidate the Borough ordinance 

2 in order to grant the relief that we're seeking here. As we 

3 pointed out, the Borough ordinance provides for three different 

4 avenues for granting access to otherwise confidential records. 

5 And I think one — probably the key thing in Mr. Van Flein's — 

6 Mr. Miller's response here that was filed yesterday is that he 

7 says that the — on page 13 — the analysis of Mr. Miller's 

8 privacy interests should begin and end with the Fairbanks North 

9 Star Borough code sections that specifically articulate that an 

10 employer [sic] or former employee has a right of privacy in 

11 their confidential personnel files. 

12 I think that's the main area where we differ. I don't 

13 think i t begins and ends there. I don't think you can ignore 

14 state law. I don't think you can ignore the rest of the 

15 Borough code that says that there are parts of that that don't 

16 suit him but that say that i f the Court orders i t , otherwise 

17 confidential material can be released and that happens on any 

18 number of occasions. 

19 It also says that the Borough code is not violated i f the 

20 employee or former employee has given consent to releasing 

21 this. And as we pointed out, Mr. Miller has, on a number of 

22 occasions, essentially consented, including, as the ordinance 

23 says in writing, to disclosure through Mr. Merdes and his 

24 campaign materials. He said we want f u l l disclosure of these 

25 materials. Now he's, at times, conditioned that on an over-
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1 reaching demand of his former client that they waive their 

2 attorney/client privilege as to the Tapp litigation in its 

3 entirety and a number of other things which is really 

4 questionable conduct for an attorney to insist on that when 

5 it's not necessary, clearly. And at first, I thought, well, 

6 maybe it's just a misunderstanding. But that has been 

7 repeated. The Borough has since said in writing we understand 

8 i f you're claiming — you know, you've said in writing we want 

9 to fully disclose this, so I think that's a waiver and I think 

10 i t gives you a handle under the Borough ordinance for saying 

11 that that alone is a reason for disclosure. But the Borough 

12 has said i f you believe it's necessary to disclose client 

13 confidences or secrets, we understand that you're entitled to 

14 do that to the extent reasonably necessary. I think the 

15 Borough doesn't believe it's reasonably necessary. We don't 

16 either, but to the extent reasonably necessary, he is entitled 

17 by law to do that. So it's disingenuous to continue to assert 

18 we want fu l l disclosure but only i f you will do something which 

19 I have no right as an attorney to insist that you do and in any 

20 event, the Borough has said we release you. He said last night 

21 if. they release me, I ' l l take about i t . They've said we 

22 release you because we believe the law gives you the right to 

23 talk about this to the extent reasonably necessary. 

24 So on that ground alone, we're entitled to the documents. 

25 The public is entitled to the documents. The Court is entitled 
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1 to balance the interests under the second portion of the 

2 Borough ordinance saying that the Court can order this. And 

3 then also, it's otherwise provided by law. The Borough 

4 ordinance specifically allows disclosures otherwise provided by 

5 law. 

6 And as we've pointed out in our brief, state law 

7 specifically talks about the need to balance the interests and 

8 — and that's really what i t boils down to. Your Honor. You — 

9 it's — this is really up to you. Whether — I appreciate the 

10 Borough attorney's candor, the Borough's candor in their brief 

11 in saying that they really were conservative in not providing 

12 documents when they know that the state law, the state Supreme 

13 Court's opinions say that the public records custodian should 

14 favor disclosure. 

15 In the first instance, the — it's the obligation of the 

16 records custodian to provide documents. They candidly admit 

17 they essentially punted here and left this — and under the 

18 circumstances, it's a pragmatic decision. We've encountered i t 

19 before. But that's why you're here. That's why the public has 

20 to rely on you to do that balancing that the Supreme Court says 

21 in the first instance should be done by the records custodian 

22 but i f i t gets to you, you have to do that. You have to weigh 

23 the public's interests in disclosure of materials that bear on 

24 the qualifications and background and fitness of a candidate 

25 for the highest office — the office that has the longest 
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1 tenure of any in our state for a man who has never been — have 

2 never held public held office, has never really been vetted by 

3 the public until now, and he's trying to withhold information 

4 which may or may not — voters may or may not decide it's 

5 negative. I mean, he's indicated on CNN that whatever he did 

6 in March of 2008 was just something he did on his own lunchtime 

7 on his lunch hour for — to do some politicking on his lunch 

8 hour. I — we would like to more about that. The voters may 

9 say that's a l l there was to i t . Of course, he didn't have a 

10 lunch hour. But aside from that, the voters can decide what 

11 bearing this should have on his fitness or qualifications, but 

12 they have a right to decide. There couldn't be anything more 

13 important about the public's interest to know in this case. 

14 And when we balance that on the other hand against 

15 Mr. Miller's interests, the privacy interests in this case are 

16 about as minimal as you can get when you're talking about 

17 essentially two sets of records that Mr. Miller has 

18 independently said I want fu l l disclosure of these, or I've 

19 already explained this and gone onto public television and said 

20 that we get i t . 

21 Now Mr. Van Flein has raised a new issue last night, new 

22 in the sense that we haven't talked about i t in either brief 

23 before, that HIPAA somehow applies here. What we've said is 

24 that the — that Your Honor should also provide a balancing in 

25 considering the same sort of balancing except that, as I 
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1 pointed out, there is a specific exception. There is no 

2 exemption in the state public records law for personnel 

3 records. Mr. Van Flein is wrong when he cites Title 39 as 

4 being controlling law here. That law specifically has to do 

5 with the making certain state employees records confidential. 

6 It also makes other — other records are not confidential 

7 under Title 39. In any event, they're only state records. It 

8 doesn't apply to municipal employees. It doesn't even apply to 

9 a l l state employees. And in a number of cases, we have gotten 

10 records under state employees under the general public records 

11 law balancing rather than under Title 39. So i t simply doesn't 

12 apply here. 

13 But in any event, there's a specific exemption for medical 

14 records and so I pointed that out in our briefing. Your Honor. 

15 And a l l we're asking is that you bear in mind — and there may 

16 be nothing there. Again, we're relying on you. If there's 

17 something there the public should know about, fine. 

18 And you, of course, have to follow the law which says i f 

19 it's a medical record or a public health record, i t shouldn't 

20 be disclosed. But like the rest of the exemptions, i t should 

21 be narrowly construed in favor of disclosure. If it's a 

22 medical record, yes. If it's something that refers to so-and-

23 so — my office mate was acting weird today or so and so came 

24 in late with a cold, that's not a medical record. And so you 

25 need to decide in the circumstances which — you've seen the 
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records, we haven't. But the important thing I want to point 

out here is I think Mr. Miller, the intervenor — you know, he 

might be happy with the argument that HIPAA applies here, but I 

think Mr. Miller, the candidate, would say this is a gross 

over-reaching of — when the United States Congress decides 

that they want to address the question of how insurance 

companies can transmit their billing information so that 

insurance claims can get paid electronically in an efficient 

way and they passed HIPAA — that's what that was for — to 

somehow intrude into this courtroom and say HIPAA has something 

to do, the federal law, my suspicion is that Candidate Miller 

would say that doesn't make a lot of sense and the federal 

government should stay out of this and leave i t to local 

officials like you and the Borough. 

The good news is that common sense prevails here and that 

the argument that — in the brief, i t goes into great detail 

about a l l the definitions of HIPAA and why i t applies and why 

the Borough's a covered entity, and why this is protected 

health information. It includes a l l the information you need, 

I think, to decide this except for the part that says that i t 

doesn't apply to the Borough. 

All right. So i f you look at 45 CFR 160.103 which Mr. Van 

Flein cited to you, the only part he didn't cite was the part 

that says protected health information — that's the definition 

that he quoted to you in the brief — excludes individually 
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1 identifiable health information in employment records held by a 

2 covered entity in its role as an employer. So I would suggest 

3 that you take that into consideration as well as the other 

4 parts that have been cited. 

5 Your Honor, I think — I appreciate that you've covered — 

6 i f you have questions, I'd be — I appreciate that you've spent 

7 the time reading this. I think I'd prefer to save anything 

8 else for rebuttal and i f you have any questions, be happy to 

9 answer that. 

10 THE COURT 

11 MR. MCKAY 

12 THE COURT 

13 MR. BURNS 

All right. 

Thank you. 

Thank you. Mr. Burns. 

Yes, thank you. Your Honor. The — both the 

14 Alaska Public Records Act and the Borough ordinance which 

15 parallels in large measure the Public Records Act is 

16 THE COURT: Hold on, one minute. Are you picking him up 

17 a l l right? 

18 THE CLERK: Uh-huh (affirmative). 

19 THE COURT: Okay. Sorry. 

20 MR. BURNS: No problem — have a presumption in favor of 

21 disclosure. There's a fundamental right to disclosure. 

22 The first issue in the analysis of public records, the 

23 first issue is whether or not the documents that are sought to 

24 be withheld from discovery on the basis of confidentiality 

25 under the personnel records section are truly records that f a l l 
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1 within that category. Just because you sweep something into a 

2 personnel record, does not make i t confidential. As the Alaska 

3 Supreme Court has said, there has to be an expectation of 

4 privacy. It has to relate to something of a personal, private 

5 nature. There cannot be any expectation of privacy to the 

6 extent that there have been ethical violations or criminal 

7 violations that impact directly on the public. There cannot be 

8 any expectation of privacy. So any documents in the — whether 

9 they are in personnel files or otherwise that relate to that 

10 cannot f a l l within this number of privacy. Those have to be 

11 immediately disclosable. 

12 That leaves the second set of documents. Those documents 

13 that arguably have a legitimacy of privacy to them, an 

14 expectation of privacy. That's when this Court, according to 

15 the Alaska Supreme Court, then has to do this balancing factor. 

16 That has — the Court — this Court, looking at documents on a 

17 base — on a document-by-document basis weighs the legitimate 

18 expectation of privacy of the individual in the context of the 

19 individual, in this case, Mr. Miller, the U.S. candidate — I 

20 mean, the candidate for U.S. Senate, versus the public's 

21 interest to know that information. And as the Alaska Supreme 

22 Court has said on a number of occasions, an individual who 

23 seeks high public office can absolutely expect that their 

24 privacy rights will be scrutinized. And so this Court, looking 

25 at those documents, cannot, as Mr. Van Flein seems to indicate, 
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look at them in a vacuum, step back two or three years and 

ignore the fact that Mr. Miller is now seeing to be the 

candidate for Senate and ignore the implications. 

Anybody who seeks candidacy of the U.S. Senate, a seat 

which by its very nature is a fiduciary seat, one that's 

premised on trust, can expect that this public, the public has 

a right and a need to know the facts surrounding that 

candidate, regardless of who i t is and regardless of the party 

affiliation. Elements that relate to integrity, voracity, 

credibility, competence, a l l of those records, right, have to 

balance as to the public's right to know. And we assert in 

this instance, with the documents that you have, that that's 

the litmus test. The Alaska Supreme Court has clearly laid i t 

out. First you cull through them to see i f there really is any 

expectation of privacy and then you cull through them based on 

the expectation of privacy. Those that do qualify within that 

context. And I think that's a fairly easy process and the 16 

pages in the matrix that the Borough has provided, there are a 

number of documents that would seem to be on their face at 

least, give the indication that they relate to internal 

investigations relating to either criminal misconduct or 

ethical violations, and the public absolutely has the right to 

know and there cannot be any privacy as to those. The other 

documents, we do. We defer to this Court and the exercise of 

its analysis, weighing the factors to make that determination. 
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1 Thank you. 

2 THE COURT: Thank you. Mr. Zimmerman. 

3 MR. ZIMMERMAN: We join with the arguments of other 

4 counsel. Your Honor. 

5 THE COURT: Thank you, Mr. Zimmerman. Ms. Broker, 

6 anything you wish to add? 

7 MS. BROKER: Really only one thing. Your Honor. I just 

8 wanted to correct one fact or argument that was made in 

9 Mr. Miller's briefing with respect to Borough ordinances and 

10 the classification of Borough employees. 

11 The ordinance that he cites is a definition of employee 

12 for purposes of the ethics ordinance and the reason i t 

13 distinguishes between employees on one hand and the mayor, the 

14 assembly, the clerk, and the deputy clerk on the other hand is 

15 because there is an entirely separate provision in Borough law 

16 that concerns those officials. So i t was just a way to say 

17 this applies to the mayor and employees. There are separate 

18 sections for mayor and employee. And then there's an entirely 

19 separate ethics section for those categories of employees. 

20 There was — that citation that was given to you is not 

21 the Borough's mechanism of deciding who's a private — who's a 

22 public official or who even is a public figure for the purposes 

23 of defamation for the right of privacy. The Borough does not 

24 do that. It classifies its employees in its personnel 

25 ordinance and i t does i t only with respect to whether you're an 
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1 appointed employee or a professional employee or a regular 

2 employee and then that's done for purposes of pay and those 

3 sort of things. 

4 THE COURT: Thank you. Mr. Whitaker? Nothing. Okay. 

5 Thank you. Mr. Van Flein. 

6 MR. VAN FLEIN: Thank you. Your Honor. We've heard i t 

7 stated here that there is no expectation of privacy in a 

8 personnel record. And I couldn't disagree with that more. But 

9 it's not my argument. It's not my belief that I'm stating 

10 here. It's the law. It's in the Borough ordinance. Quote: 

11 Personnel records are confidential and not open to public 

12 inspection except as provided. Which means i f he signs a 

13 release or in those six categories. Your name, rank, serial 

14 number, date of employment, pay. 

15 I think that pretty clearly establishes an expectation of 

16 privacy when the law says these are confidential. The state 

17 law is no different. Under AS 39.35.080, state personnel 

18 records, including employment applications and other assessment 

19 materials are confidential and are not open to public 

20 inspection. 

21 So to hear i t said today, nobody, nobody could have a 

22 reasonable expectation of privacy in their personnel record 

23 really is directly contradicted by our state legislature and 

24 the Borough assembly that says no, we disagree. Here's the 

25 law. Here's the law of the land. And these personnel records 
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1 are, in fact, confidential and i f they're protected by law as 

2 confidential, how could anyone reasonably argue that you 

3 wouldn't have an expectation to privacy in this. This would 

4 turn human resources on its head i f the ruling from this Court, 

5 which by the way, would be the first ruling in this state that 

6 we're aware of,, to hold that personnel records are public 

7 records. You're being asked to make 

8 THE COURT: Thank you for that information. That's 

9 calming. 

10 MR. VAN FLEIN: You would be making new ground. The other 

11 cases are very limited. Applications for employment in the 

12 City of Kenai, right? Wages and benefits in the Firefighter 

13 case. 

14 Let's look at one case that's not really been discussed 

15 here but did address a personnel f i l e . It's a case called 

16 Jones versus Jennings. Justice Burke issued i t in 1990. 

17 Brilliantly reasoned decision. In i t , though, the people 

18 involved were state troopers. They were actual litigants. 

19 They were parties to the litigation and the other side says we 

20 need your personnel records. Very important to our claims we 

21 are pursuing. And even in that case, in that case where these 

22 police officers were parties to the litigation, not just 

23 running for some office, not part of any lawsuit involving 

24 money and damages, the Court says not so fast. The t r i a l 

25 court's going to have to take a look at this and be very picky 

95 



1 about what i t will release to the other side only for good 

2 cause that supports a claim or a defense. That's the holding 

3 in Jones v. Jennings. That you, in camera, i f — can — and 

4 that one involved a party. There's no parties here. There's 

5 no lawsuit by Mr. Miller for wrongful termination for example. 

6 But his personnel records would be very relevant to a law — to 

7 a claim for wrongful termination or loss of future earning 

8 capacity, for example. Those are the situations where we see 

9 personnel records becoming available by court order. That's 

10 the circumstances when both state law and borough law says you 

11 can get a court order for these records. Yeah, when you're 

12 suing about i t , when you're saying you were wrongfully 

13 terminated or when you're saying you can't work in the future 

14 because of an injury. It becomes relevant to see your work 

15 history, what you were capable of doing. That's standard c i v i l 

16 litigation. You can get a court order for that i f the other 

17 party doesn't release i t . That's why that language is in both 

18 statutes. But nowhere — I haven't seen a case cited, 

19 certainly isn't New York Times versus Sullivan, which was 

20 really — that just says — that's on defamation. I haven't 

21 seen the case yet that says i f you run for office, you waive 

22 a l l privacy rights, your medical records, your birth 

23 certificates, your school transcripts, your personnel files 

24 from jobs 10 years ago, five years ago, i t a l l becomes a public 

25 record magically even i f when this occurred, you were just a 
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private citizen. Not even a mayor. It wasn't like Joe Miller 

was mayor of the Borough doing a — holding high public office. 

I don't think there's any authority here to release these 

records under the law. There is an expectation of privacy, a 

very valid expectation of privacy. And Mr. Miller hasn't put 

his employment records in litigation making a claim about his 

employment. This is just kind of a curiosity saying — guised 

under the public's right to know. 

I respect the private — the public's right to know. But 

they are not entitled to know everything. The right to privacy 

under our state constitution, which was expressly added in the 

1970s by a vote of the people, is pretty clear that in Alaska 

at least — and these laws on — with personnel records 

confidentiality mirror the right that we believe strongly in 

this state in a person's right to privacy. And you don't just 

waive that right by running for office one day. It's just not 

how i t works. And there's no precedent for you to rely on that 

says i f you fi l e for office, you waive a l l your prior 

confidentiality in your whole l i f e . 

How about adoption records? What i f you were a juvenile 

delinquent when you were 12 and those records are sealed? 

Where would i t stop? Who would run for — i f we want to talk 

about public policy, i f you're going to do a weighing analysis. 

Your Honor, which you've been asked to do, where — what are 

you going to weigh on the other side? We have a prurient 
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1 interest by the public or a legitimate the public. However you 

2 want to look at i t to say we're curious. What is this guy up 

3 to? What is that woman up to? What is Lisa Murkowski's bar 

4 exam record rate? We want those bar failures and we want to 

5 see why she failed the bar. Where is this Court going to draw 

6 the line between the right to privacy and the right of the 

7 public to know? 

8 There isn't much guidance for you. Certainly, City of 

9 Kenai isn't that much helpful. And the Firefighter's case, 

10 that information is already out there in this case. The 

11 Borough ordinance says you can release the stuff but the city -

12 - but the Firefighter case said you should release. So, I 

13 think you're being asked to go into uncharted territory. I 

14 think it's very dicey for you, and I think there's irreparable 

15 harm to — not just to Mr. Miller, but to the process because 

16 what good person would ever want to run for office i f they go, 

17 hmm, you know, when I was 16, I stole a car. Those records are 

18 sealed. I had bad — I was a bad kid but I'm a good man now 30 

19 years later. But now people like the Alaska Dispatch will want 

20 to see why I stole a car when I was 16. And they may not even 

21 run for office, even i f they've been a good citizen for 30 

22 years after that. 

23 There's a reason why records get sealed. There's a reason 

24 why there's confidentiality. And the public's right to know 

25 has to be tempered and i t has to be balanced. We're not a 
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1 National Enquirer society. You don't have a right to know 

2 everything, at least from the government's perspective. You 

3 don't have a right to every intimate detail of a person's l i f e , 

4 their marriage, their work history. There is no such right 

5 just because you're a public off i c i a l . 

6 It is correct, there is dicta in City of Kenai and the 

7 Anchorage Daily News decision versus the Municipality of 

8 Anchorage that says i f you are in public office, you have a 

9 lesser expectation of privacy. And that is true. But the 

10 events here didn't occur while he was in public office. They 

11 occurred when he was a private citizen in his personnel 

12 records. So that dicta really doesn't apply here. Just 

13 because he's running for public office doesn't mean he now 

14 throws and waives a l l privacy out the door. It's just not how 

15 it's been ruled on in the past. This is an unprecedented 

16 request by the media put upon you, I think a l i t t l e bit 

17 unfairly, to say give us everything. Everything and they did 

18 ask for medical records. They did in their briefing. We want 

19 his medical records, too. 

20 Well, you know, that's considered pretty private, too. 

21 And I don't think by running for office, you're entitled to 

22 medical records. And I think the law supports our position on 

23 that. 

24 I want to address, finally, one issue. There's sort of 

25 been tap dancing on this waiver issue. Oh, well, he spoke on 
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CNN once. You know, he did. He briefly was asked a question, 

tried to not answer i t the first time. But i t was after 

Mr. Whitaker, through the Alaska Dispatch by the way, 

publically made accusations and brought out confidential 

information prohibited by Borough ordinance attacking 

Mr. Miller. And so the media then says well, Mr. Whitaker has 

been saying this, this, and this. How do you respond to that? 

You can't violate the law and bring out this confidential 

information and then say oh, you've waived i t and now that 

you've responded to a reporter briefly who you feel obligated 

to respond to. That's not a waiver. That is a — not a 

relinquishment of rights. That is not a carte blanche waiver, 

now I want a l l my personnel records out there. 

I find i t notable also, that they say well, there's no 

attorney/client privilege issue here. Well, there really is. 

They attached as a document in their motion, Alaska Dispatch 

did, a letter from Steve Van Goor, bar counsel. I don't know. 

There's a lot of stuff. Did you get a chance to see that? 

THE COURT: I did. 

MR. VAN FLEIN: Okay. In that letter 

THE COURT: But thank you for reminding me of i t . 

MR. VAN FLEIN: Okay. 

THE COURT: I know 

MR. VAN FLEIN: And I know 
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THE COURT: exactly what document you're referring 

to. 

MR. VAN FLEIN: Great. And I know you've had this much 

and two days to look at i t . So and I appreciate your effort 

here, too. 

Mr. Van Goor's letter — and we can confer with him as 

well independently — is pretty clear. Mr. Whitaker is the 

equivalent of a former CEO to an organization. The client is 

the organization. And under Mr. Van Goor's analysis with us, 

he said the privilege applies after your employment with the 

client terminates. It remains indefinitely. And so Mr. Miller 

cannot stand up and rebut anything Mr. Whitaker says about 

well, this happened at the Borough and this — Mr. Miller says 

I want to give the context. I want t e l l why everybody why 

Mr. Whitaker is unhappy with me. I have reasons where I 

advised him as Borough attorney and he didn't follow my advice 

and i t caused harm. Mr. Miller would like to go down that road 

and discuss i t publically. He's been saying that. We've asked 

for a written waiver from the Borough so he could and we're 

getting this tap dance. We're not going to sign a written 

waiver. Well, the rule, and Mr. Van Goor is pretty clear, is 

you go down this road as a lawyer at your own peril. If you 

talk about the details learned in your prior representation and 

i t is more detailed than, quote, is absolutely necessary, 

you've committed an unethical practice. Violated your duty of 
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1 confidentiality. So Mr. Miller has his arms behind his back on 

2 this. He's being attacked by Mr. Whitaker making accusations 

3 and then he's unable to respond unless we get a release from 

4 the Borough of the attorney/client privilege so we can put 

5 everything into context. And i t is not a sham, nor is i t 

6 unethical, as Mr. McKay implies, for Mr. Miller to actually 

7 comply with the very letter the Alaska Dispatch attached by 

8 Mr. Van Goor. Mr. Miller is actually complying with the rules 

9 of ethics. Not acting unethically but ethically here. I can't 

10 talk about this unless the Borough says I can. Can we ask you 

11 for an order today, since we're on an expedited proceeding to 

12 order the Borough to waive the attorney/client privilege? I 

13 imagine they might object. They may have their reasons why 

14 they don't want to sign a waiver and I ' l l respect that. 

15 They're — you know, there's reasons for privacy here, too. 

16 The public has no right to know what an attorney tells a 

17 client. It's another balancing act. If you want to look, 

18 maybe there are thousands of readers or dozens depending on 

19 which website you're looking at, but there are readers out 

20 there who may want to know the advice that Joe Miller provided 

21 to the Borough that makes Mr. Whitaker so made at him today 

22 that he can't discuss i t until they waive i t . 

23 Are you hear today to balance those interests as well? 

24 The public's right to know what the advice was, what Mr. Miller 

25 advised the mayor, what happened and what didn't happen? Can 
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1 you do that? Are you authorized to do that? I don't think so. 

2 I think it's the privilege that is owned by the Borough and i f 

3 they don't want to waive i t , that's their right, and they don't 

4 want to waive i t . And we respect that. But in the meantime, 

5 don't use that as an argument against us saying we've waived i t 

6 or there's no — they're not really — you can go ahead and 

7 talk about i t but you talk about i t at your own peril. No, he 

8 can't talk about i t because then you're in a bar hearing trying 

9 to explain under the rules that Mr. Van Goor what was 

10 absolutely necessary to discuss and what wasn't. 

11 I think you're in a very difficult position because of the 

12 breadth of the request here. Everything that applies, 

13 everything in his f i l e they want and they want i t now. There's 

14 no effort to limit the request to you. There's no effort to 

15 distinguish what is truly in the public interest, what is not, 

16 what Mr. Miller had a chance to respond to in his personnel 

17 f i l e , what he didn't. I'm an employer. And you were an 

18 employer before you went on the bench. I get to put things in 

19 people's files that they don't know about. And when they find 

20 out later, they may not like i t but I'm the boss. I get to do 

21 that. It's my firm. You're my employee. I can say, hmm, I 

22 thought I smelled alcohol on that person's breath. In the fi l e 

23 i t goes. Well, maybe they had cough syrup, but they don't even 

24 know it's in the f i l e . So how are you going to waive — or 

25 weigh rather that various interests of the employee and 
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1 employer. The employer gets to create the f i l e . The employee 

2 has no ability to even know generally what's in the fi l e until 

3 after the fact. And yet, this is to be used for opposition 

4 research to be used for public consumption for them to weigh? 

5 It's highly prejudicial, highly prejudicial to anybody and not 

6 just Mr. Miller, but anybody who's going to run for office. 

7 

8 I think those are also the —• it's more than the public 

9 interest here you're weighing. There is much larger issues. 

10 If you were to order the carte blanche disclosure of a 

11 personnel record, you'd be the first in the state to do so. 

12 Well, then I guess it's fair game for every public employee. 

13 Why even have a statute? Why have a statute that says these 

14 records are confidential i f you can just come into court and 

15 say. Your Honor, make them give i t to us. We want i t . We're 

16 curious. 

17 That's not a legal basis to say we're curious and we want 

18 to see i t . And the public is curious. The Borough and the 

19 state has said it's none of your business. These are for 

20 personnel purposes. The federal government has said medical 

21 records are private. The IRS says tax records are private. 

22 There are things the government, even though those are public 

23 records, they're not for public consumption. Birth 

24 certificates, too. School transcripts. All of that. 

25 Confidential, confidential, confidential. And you don't waive 
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that confidentiality and I don't see anything that authorizes a 

court to say, well, I'm going to waive i t . May I be so bold as 

to say where you get the authority i f the statute — and I mean 

no offense, but where would you get the authority 

THE COURT: That's — go ahead. 

MR. VAN FLEIN: to say I want this out there? What 

statute really allows that. It's not real clear. It's not — 

at least in the briefing so far, I don't see where the Court, 

other than this kind of vague balancing and Jones v. Jennings 

which really wasn't cited by the moving parties, is the closest 

I see where a personnel record was actually waived by the court 

and they told the judge take i t in camera, look at i t , and be 

very judicious as to what can go out to the other litigants, 

from one party to the other, but not everything went out. The 

Court had to weigh i t . The Court had to meet in camera — or 

in chambers and talk about i t and see what's going on. That 

hasn't happened in this case either. Maybe I'm requesting that 

now. If you're going to go down that road and think some of 

this should be released, then you should have an in camera 

review and allow Mr. Miller and his attorneys to discuss i t 

with you. It's his records. And weigh the pros and cons. 

That would be at least — especially since we haven't had any 

evidentiary hearing — sometime of due process to Mr. Miller. 

And I want to be real clear. Not to you. I know you're 

clear. To the Supreme Court. I'm not waiving our 56(f) 
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1 argument here by arguing the merits of this motion. 

2 THE COURT: Very good and so noted for the record. 

3 MR. VAN FLEIN: Okay. I'm arguing the merits of this 

4 motion because we have to. 

5 THE COURT: You're required to based upon my ruling. 

6 MR. VAN FLEIN: I am, yes. So — but I — we've — we're 

7 a l l familiar with those decisions by the Supreme Court where 

8 they say, you went on and talked about the other motion so you 

9 waived i t . I'm not waiving that. 

10 That's where we're at. And I don't envy your position 

11 here. I see the public interest. I see the concern here. But 

12 I also see Mr. Miller's privacy rights and they're substantial, 

13 and they're significant. Our state respects the right to 

14 privacy almost above a l l else in terms of other states. Our 

15 laws are clear on that. And we have a very strong libertarian 

16 bent here that a man's and a woman's right to privacy is 

17 important. And i t flows where these statutes are consistent 

18 with that. But not everything is for public consumption. It's 

19 just not. Thank you. 

20 THE COURT: Thank you. Mr. McKay, your rebuttal argument. 

21 MR. MCKAY: Thank you, Your Honor. I would ask that Your 

22 Honor — to consider the case that we brought and the arguments 

23 that we're making rather than the ones that are attributed to 

24 us. 

25 We have never said that Mr. Miller or anybody else does 
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1 had — had no expectation of privacy in any personnel records. 

2 It's not the argument we made here. We never made the 

3 argument. We do expect you to balance the interests as we've 

4 laid out in our briefing as the Supreme Court has said is 

5 appropriate. 

6 I understand that you retired. In fact, you're doing this 

7 pro tem. My assumption is your pension is safe. And that 

8 THE COURT: Well, I have my bottle of oxygen down here, 

9 too, so that's a l l right. 

10 MR. MCKAY: The constant concern about you being put on 

11 the spot and difficult jo — I assume that you can — you'll 

12 take the risk necessary to make the appropriate decision here, 

13 Your Honor. And I'm not trying to make light of this, but it's 

14 — this is a pretty straightforward case given the — i t 

15 requires your balancing because i t isn't clear. Because there 

16 is a privacy interest that somebody has in, at least, certain 

17 aspects of their personnel f i l e . And we recognize that and 

18 that's why we're asking — why we asked the Borough in the 

19 first place, as the Court said, to make those determinations. 

20 And when they booted i t to you, we're asking you to do that. 

21 We have not said — and this argument that Mr. Miller 

22 somehow doesn't know — he has had these documents for months. 

23 He has had an opportunity to know what's in that f i l e . If 

24 there's something that he — he can address that and he has. 

25 He has addressed i t . He said they should freely speak about 

107 



1 this. Want fu l l disclosure about this. So, when — this 

2 argument that somehow you have to decide about attorney/client 

3 privilege or that the Borough, again, has to waive — this is a 

4 disingenuous argument, with a l l respect. Your Honor, because 

5 the argument — what Mr. Miller has said is not simply that 

6 they should allow him to speak. They've said they have to 

7 waive completely their attorney/client privilege with respect 

8 to the Tapps [sic] litigation that the Borough has engaged in 

9 concerning your revenues from the tariffs, completely waive 

10 their privilege concerning that case i f — in order that 

11 Mr. Miller can talk about his version of why he left the 

12 Borough employment. It's absurd on its face and to — and i t 

13 also misstates, I think — and you have the document. You 

14 indicated you've read i t — from Mr. Van Goor, which 

15 specifically addresses that and says no, the Borough does not 

16 need to waive. I think the Borough's concern is yeah, we'd 

17 probably waive the privilege to talk about this i f i t was 

18 necessary but there's problems about a partial waiver, i t might 

19 jeopardize the Borough's larger interest in the Tapps [sic] 

20 litigation, the other cases. Why would we do that when it's 

21 not necessary because Mr. Van Goor's opinion specifically says 

22 i t is not necessary for the Borough to waive this privilege 

23 because Mr. Miller has the right to talk about i t . And not 

24 like Mr. Van Flein has just argued that i t has to be absolutely 

25 necessary. The rule — the bar — the rule and the 
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1 professional conduct rules and as Mr. Van Goor stated in his 

2 letter is that i t has to be reasonably necessary. So 

3 Mr. Miller can decide what's reasonably necessary and he has 

4 latitude and the Borough has said we don't see i t but i f you 

5 think there's something reasonably necessary to disclose — to 

6 do that, we understand that you're entitled to do that. So 

7 it's simply not fair to the public to have Mr. Miller out there 

8 himself or through counsel repeatedly saying, God, I'd love to 

9 talk about this. I want full disclosure. If I could do i t , 

10 you know, it'd a l l be out there. 

11 With the attorney/client privilege on the termination 

12 issue and on the other question going on, you know, television 

13 and talking about this and saying well, I just have to respond 

14 to the Borough mayor. You know, I want to live in a society 

15 where in my small town or in my slightly larger town i f I've 

16 got somebody who rises to prominence and runs for public office 

17 and wants to affect the future of Alaskans, the future of our 

18 country, say I think there's big changes necessary in the 

19 future of our country that are going to affect a l l Americans, I 

20 want the guy who knew him to be able to say hey, I remember 

21 that guy. Here's what I know about him. Take i t for what it's 

22 worth. You know, I want to live in a place where reporters 

23 don't get arrested for asking questions. I want to live in a 

24 society where the public's interest isn't called prurient 

25 because we want to know about the fitness and qualifications of 
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1 a candidate. 

2 Now I think — I think we've — i f Your Honor has any 

3 questions, I think we've addressed the points and I'd 

4 respectfully ask Your Honor to provide the injunctive relief 

5 allowed by the public records law itself. It's embodied in the 

6 statute and enjoin the Borough from further delaying — denying 

7 access to these records. Thank you. Thank you for hearing us, 

8 Your Honor: 

9 THE COURT: All right. Thank you. I'm going to take a 

10 15-minute recess and I ' l l come back and give my ruling, so 

11 MR. TIEMESSEN: Your Honor, could we briefly be heard 

12 again on the one points — on the waiver issue? The 1.6 issue? 

13 It 

14 THE COURT: Briefly, you may. 

15 MR. TIEMESSEN: Thank you. Your Honor. And the reason I 

16 wanted to address this was because I was the one that had the 

17 conversation with bar counsel's office and i t actually was not 

18 with Mr. Van Goor. It was with Ms. Driscoll and Mr. Woelber, 

19 the other two members of the office, but 

20 THE COURT: I know them well, too. 

21 MR. TIEMESSEN: Okay. 

22 THE COURT: And I respect them, too. 

23 MR. TIEMESSEN: I'm just making sure the record's clear 

24 because Mr. Van Flein is telling him — telling you what I told 

25 him, so rather than work our way through the telephone game. 

110 



1 The 1.6 issue, what Mr. McKay's arguing is that the 

2 Borough doesn't need to waive, that the waiver to the extent is 

3 reasonably necessary, i t has already occurred. Well, the 

4 problem is the words reasonably necessary and the fact that the 

5 client is saying we don't see, you know, the need for i t means 

6 that he does that at his peril. And the lawyer that's facing 

7 that situation has that problem and that was the conversation 

8 that we had with bar counsel is that the problem here is that 

9 you do this at your peril. 

10 And so again, on that particular issue, that's basically 

11 the path that they want to lead Mr. Miller down as an attorney 

12 is you can do this but only to the extent reasonable and 

13 necessary and we're going to figure out what was or wasn't 

14 reasonably necessary after you've done i t . And i f you're 

15 wrong, well, then God help you. 

16 So then — and that's the situation we're looking at and 

17 that was the conversation that occurred with bar counsel. 

18 Thank you. 

19 THE COURT: All right. Thank you. I don't think there's 

20 any rebuttal necessary for that, so we'll take our 15-minute 

21 recess and I ' l l come back then. 

22 (Off record) 

23 THE CLERK: On record. 

24 THE COURT: Are we back on record, or do you need a few 

25 more minutes 
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THE CLERK: We're on record. I'm ready. 

THE COURT: Okay. Very good. During the break, I was 

told there is somebody on the teleconference line. I don't 

know i f that's been disseminated yet to you or not? It has . 

been? Okay. I won't be redundant then. 

Let me just start off again by thanking a l l counsel, 

Mr. Whitaker, yourself as well, for being here, but 

particularly counsel for the work that they have done on this 

case and the briefing. It was a very short time schedule and 

you've a l l done an admirable job, particular Mr. Van Flein, 

I ' l l pick on you because I know you were traveling and we tried 

to accommodate your schedule and though I'm sure i t was s t i l l 

short for you and you have the right to be a l i t t l e critical 

about how short i t was, but I appreciate your position, and I 

appreciate a l l that you've done to enlighten the Court here 

today. 

And as far as the Borough goes, I think I mentioned i t 

before in regards to helping the Court and a l l the parties with 

that matrix of the documents. That was a fabulous job and I 

commend the Borough for doing that. 

Today we're here, to decide a motion filed by Alaska 

Dispatch. In short, Alaska Dispatch, as we a l l know here 

today, is requesting the Court to rule on a motion to require 

the Borough to make immediate disclosure of the public records 

concerning Mr. Miller who is now a U.S. Senate candidate. 
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1 Now Alaska Dispatch believes, as well as other news 

2 agencies, that they are entitled to these documents. The Court 

3 has reviewed each and every document that the Borough has 

4 submitted to i t in camera and some documents I had reviewed at 

5 least a dozen times in weighing whether or not they should be 

6 disclosed or not disclosed, and I will address those documents 

7 shortly. 

8 I can further state that when those documents came to my 

9 office, I took extra care to ensure the safeguarding of those 

10 documents, that there'd be no leaks of any documents from my 

11 office. They were with me the entire time during the day and 

12 at night, I ensured that they were locked in the court safe by 

13 our court administrator, Mr. Woods. 

14 With that, Mr. Miller has objected to the disclosure of 

15 the documents on grounds of privacy. And more specifically, 

16 the Fairbanks North Star Borough Code, section 2.24.081(a); the 

17 Alaska Constitution, Article 1, section 22; and Alaska Statute 

18 39.25.080. He's also claimed that the equitable relief herein 

19 should not be granted because of the equitable defenses which 

20 we've previously discussed and which I have ruled on. 

21 Now, Alaska Dispatch has argued that Mr. Miller is a 

22 public figure by virtue of the fact that he's running for one 

23 of the highest offices in the land today; namely, being one of 

24 Alaska's U.S. senators in Washington, D.C, and that Alaska 

25 Statute 40.25.120 requires disclosure of the documents in 
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1 question. 

2 Now when I became a judge, I had to take an oath. Part of 

3 that oath requires me to follow the law. It requires me to 

4 follow the decisions of the Alaska Supreme Court. Now I'm not 

5 going to try and fool anybody that I think each every and law 

6 that has been enacted by our legislature is a good one or a 

7 correct one, and Mr. Paskvan, one of our representatives — 

8 senator, state senator — please excuse me for this but 

9 nevertheless, I do take exception to some of those laws. 

10 Likewise, I don't think the Alaska Supreme Court, in a l l 

11 its rulings and cases that I've read as an attorney, as a 

12 judge, or — some of those cases I fully would adopt. But 

13 nevertheless, based upon my oath of office, I'm required to 

14 follow the law and the cases, the decisions as issued by the 

15 Alaska Supreme Court. 

16 In regards to the perceived conflict between the Fairbanks 

17 North Star Borough Code, section 2.24.081(a), and the Alaska 

18 Statute of 40.25.120, I think the Alaska Supreme Court has 

19 tried to resolve that issue in the case of the City of Kenai 

20 versus Kenai Peninsula Newspapers, and that's found at 642 P.2d 

21 page 1360. It was decided by our Alaska Supreme Court in 1982. 

22 In that case, the Kenai Peninsula Newspapers requested the 

23 City of Kenai to release certain names and a summary of 

24 credentials of applicants who were applying to become the next 

25 city manager and the city denied the newspaper's request. 
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1 Tied to that case was a companion case emanating out of 

2 the Municipality of Anchorage wherein the municipality denied a 

3 request to divulge the names and qualifications of people who 

4 were applying to become the next police chief of that city. 

5 Now the Supreme Court specifically held that to the extent 

6 that an ordinance prohibits such disclosure, i t is directly 

7 inconsistent with the state law, the state statute, and cannot 

8 be accorded the substantive effect and thereby, invalidated the 

9 municipality's ordinance. Therefore, the Fairbanks North Star 

10 Borough Code, section 2.24.081(a), which is the — been the 

11 subject matter of the arguments presented to the Court herein 

12 today must yield to Alaska Statute 40.25.120, the state law. 

13 Now it's interesting to note that the Supreme Court went 

14 on to hold that there's a strong public interest in the 

15 disclosure of the affairs of government generally. In fact, 

16 that tracks with common law and in the open selection process 

17 for high public officials in particular. And that in doubtful 

18 cases, in situations that are doubtful, i t should be resolved 

19 by permitting public inspection. 

20 Now Mr. Miller also contends that the documents are 

21 protected by Alaska Statute 39.25.080. However, i t is this 

22 Court's opinion that this provision is not intended to protect 

23 municipal personnel records as the Supreme Court has suggested 

24 in Jones versus Jennings. And that cite is found at 788 P.2d 

25 page 732, and i t was decided by the Alaska Supreme Court in 
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1 1990 and also the City of Kenai case which I've previously 

2 cited. 

3 Now additionally, Mr. Miller argues that the documents are 

4 protected under Alaska Statute 40.25.120(a)(3), a provision 

5 that protects medical records. And also in his pleadings, 

6 Mr. Miller has directed the Court to HIPAA, as we have heard 

7 here today. However, this provision does not protect the 

8 passing references to medical issues mentioned in some of these 

9 so called documents and that of a — in, I guess, an abundance 

10 of caution, I ' l l order that the references to medical issues be 

11 redacted in each document that Fairbanks North Star Borough may 

12 be required to disclose as noted on the matrix to be medical. 

13 In their column, they checked certain documents of a medical 

14 nature. 

15 To resolve a conflict between the Alaska Public Records 

16 Act and the individual's right to privacy, the Supreme Court 

17 has announced a three-part test. 

18 One, does the party asserting a right to privacy have a 

19 legitimate expectation of privacy. The Court went on to note 

20 that a right to privacy protects intimate or sensitive personal 

21 information which i f disclosed, even disclosed to a friend, 

22 could possibly cause embarrassment or anxiety. And this is 

23 part of the Firefighters — the International Association of 

24 Firefighters case. I think it's a local 12 something. I don't 

25 have i t but anyway, versus Municipality of Anchorage. It's 
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1 found at 973 P.2d 1132 and once again, it's a 1999 case. 

2 But the Court, went, also, on in its explanation that 

3 applicants for high government positions based upon the fact 

4 that they are seeking these high offices expose their private 

5 l i f e to public scrutiny. 

6 Two, is disclosure nonetheless required to serve a 

7 compelling interest? Now the Court's required to balance 

8 between the nature and extent of privacy invasion and the 

9 strength of the public interest. Once again, that's Jones 

10 versus Jennings. 

11 And the last point is, number three, whether necessary 

12 disclosure occur in the manner least intrusive of the 

13 individual privacy. Now the Court has gone through, as I've 

14 told you, each and every document, weighing each document in 

15 regards to Mr. Miller's privacy, in regards to the public's 

16 right to know. 

17 In the present case, the Court makes the following 

18 findings of fact, and I disagree with Mr. Van Flein. I think 

19 there is several admissions in the pleadings and in the answers 

20 to date where the Court can make certain findings. 

21 One, Mr. Miller is a public figure by virtue of the fact 

22 that he is a candidate for the U.S. Senate. And I ' l l take 

23 judicial notice that being a U.S. Senator is certainly one of 

24 the highest elected offices that anyone can hold in our nation 

25 today. 
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1 Two, that Mr. Miller worked as a part-time employee for 

2 the Fairbanks North Star Borough from the years 2002 to 2009 as 

3 an attorney in the Borough's legal department. 

4 Three, that the Fairbanks North Star Borough maintained a 

5 personnel f i l e on Mr. Miller. 

6 Four, that Alaska Dispatch and other news agencies have 

7 filed a request with the Fairbanks North Star Borough 

8 requesting documents concerning Mr. Miller and that request for 

9 document included, among other things, his personnel f i l e . 

10 That the Fairbanks North Star Borough prepared a matrix, 

11 which I've previously referenced in my opening remarks here, 

12 identifying 344 public records on approximately 286 pages that 

13 were responsive to this request. 

14 It was also made known to me and I ' l l just make this a 

15 sixth finding that some of these documents that were listed on 

16 the — on this matrix have already been disclosed. 

17 Seven, that there are approximately 120 documents that 

18 have not been released and of the 120 nonreleased documents, 

19 these were delivered to Mr. Miller's attorneys for review and 

20 to the Court for an in camera protective order prior to this 

21 hearing so that the Court could weigh and review each and every 

22 document, which the Court has done. 

23 The Court concludes that in light of the City of Kenai 

24 case and Alaska Statute 40.25.120, that the public's need to 

25 know is more compelling than Mr. Miller's right to privacy 
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since he is now a candidate for the U.S. Senate; therefore, the 

documents should be disclosed. However, before the Court can 

order a disclosure of any particular document, the Court must 

balance the public's right to know and Mr. Miller's right to 

privacy. 

I hold that although Mr. Miller has a legitimate 

expectation of privacy in those documents, Mr. Miller's right 

to privacy is, indeed, outweighed by the public's significant 

interest in the background of a public figure that is running 

for the U.S. Senate. 

Further, my order is narrowly tailored as I carefully 

reviewed each document and decided whether i t must be 

disclosed. 

Mr. Miller contends that the extent of his right to 

privacy, i.e., whether diminished due to his public figure 

status, was established at a time at the — when each document 

was generated. I must admit, this is an attractive argument 

because i t arguably would encourage candor at the time the 

documents were created and would avoid discouraging 

individuals, like Mr. Miller and others, from running for 

public office. 

Mr. Miller cites the City of Kenai case but I find that i t 

does not support his position, and Mr. Miller cites no other 

cases to support the proposition. Ultimately, this argument 

must be rejected because individuals who run for office expect 
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1 that their past will be researched and revealed and thereby 

2 lose their previously established expectation of privacy in 

3 those documents. 

4 In the case of the Borough, the Court must consider the 

5 interference that such disclosure might cause i t . And it's 

6 interesting to know that the Supreme Court has placed the 

7 burden of proof upon the Borough and Mr. Miller to establish 

8 whether or not the documents are protected. 

9 In regards to the specific documents, I make the following 

10 findings: 

11 The Borough's objection to disclosing documents numbered 

12 332 through 341, the Court finds that such documents are 

13 subject to the attorney/client or the attorney work product 

14 privilege and, therefore, they will not be disclosed. I 

15 particularly find that each document was prepared by an 

16 attorney in anticipation of litigation or involved in a 

17 confidential communication between the attorney and the client 

18 for the purpose of securing legal advice. Once again, those 

19 documents will not be disclosed. 

20 The Borough's objection to disclosing documents 298 

21 through 302, these documents are subject to the deliberative 

22 process privilege and is valid and is therefore granted. I ' l l 

23 humbly admit to you a l l that before I saw that, I didn't know 

24 what the deliberative process privilege was. However, I did a 

25 l i t t l e research and pursuant to the Gwich'in Steering Committee 
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1 versus State found at 10 P.3d 572 (Alaska 2000), the Supreme 

2 Court has, indeed, recognized i t and has set forth a test and I 

3 find that those documents satisfy the test as expressed by the 

4 Supreme Court; therefore, they are protected and will not be 

5 disclosed. 

6 The Borough's objection to disclosing documents 89, 90, 

7 92, 93, 98 through 103, and document numbered 107, 107 that is, 

8 that the public's need to know is not more compelling than the 

9 privacy issues of the author of the document or other people 

10 involved in that document and, therefore, the Borough's 

11 objection to disclosure is granted. I also find that the 

12 information contained in those documents was somewhat redundant 

13 and that the information can be gleaned from other documents 

14 within the f i l e . 

15 The Borough's objection to disclosing document 91 is going 

16 to be denied in part and granted in part. The Court will 

17 require that the entries on that document, document 91 for 

18 March 10th and March 11th, be redacted and removed and are not 

19 disclosable. The entry for March 12th will be disclosed but 

20 the names of the other Borough employees that were — are 

21 within that entry for March 12th need to be redacted and 

22 blocked out for privacy issues. And the reason why the Court 

23 is denying the Borough's objection to disclosure of this 

24 document is that the Court finds that the public need to know 

25 is greater than the privacy issues that were articulated by the 
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1 Borough. And primarily, that this particular document is 

2 referred to and incorporated by reference in other documents 

3 which are going to be disclosed and, therefore, are needed for 

4 — this document, in particular, is needed for clarification 

5 purposes. 

6 In regards to the medical record privilege, the Court is 

7 somewhat concerned and somewhat confused about these documents. 

8 These documents are not medical records from doctors. They' re 

9 not diagnostic reports for tests or anything like that 

10 concerning any medical issue. Instead, these documents are 

11 emails between — most of them — between Mr. Miller and 

12 Ms. Broker addressing several issues and in passing in small 

13 part addressing a medical matter. Notwithstanding the mention 

14 of the medical matter is the Court's finding that these 

15 documents should be disclosed but out of an abundance of 

16 caution, I find that I am going to order that any 

17 medical-related word in those documents be redacted and blocked 

18 out. Therefore, in doc — the documents that I'm specifically 

19 dealing with are documents numbered 3 through 7, documents 

20 number 28 through 34, 36, documents 4 6 through 49, document 

21 numbered 86, documents numbered 202 through 208, documents 237 

22 through 269, and document 295. 

23 In regards to documents 23 — number 23 and 24, the Court 

24 finds that these documents should not be disclosed for privacy 

25 reasons. 
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1 For purpose of organization, these documents that I have 

2 ordered that are not to be produced, what I am going to do is I 

3 will mark as exhibit lA and they will be inserted into a sealed 

4 envelope. As I said, that envelope will be marked lA. 

5 The documents that I have ordered to be redacted in any 

6 way will be placed into a sealed envelope which will be marked 

7 as exhibit IB. 

8 The documents that I have ordered to be produced without 

9 any modification whatsoever, and those are a l l the remaining 

10 ones that I haven't specifically mentioned, will be placed into 

11 a sealed envelope which will be marked as exhibit IC. 

12 Hopefully, when this goes to the Supreme Court then and 

13 they have questions about certain documents, it's somewhat 

14 organized for them to address. Admittedly, I've done this 

15 unilaterally. If anybody wants to weigh in that that's not an 

16 appropriate way but I think it's a way to maybe speed the 

17 matter along with some other things I have done which I will 

18 divulge to you very shortly. So without objection, I will have 

19 the documents marked and ordered in that way. 

20 In regards to the disclosure of the documents, I'm going 

21 to order that they be disclosed to the parties no sooner than 

22 Tuesday, October 26th, 2010, at 4:00 p.m. The reason why I'm 

23 ordering this is I want to give a l l the parties involved — 

24 because I suspect Mr. Van Flein will definitely be taking an 

25 appeal and I suspect Mr. McKay will be taking an appeal as to 
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the documents I have ordered not disclosed — to have an 

opportunity to go to the Supreme Court. 

I have taken steps to helping the parties do just that i f 

they are so inclined. You should know that arrangements have 

been made that the recording of this hearing is going to be 

sent to Anchorage tonight. It will be taken directly to the 

transcription department and will be transcribed Monday 

morning, so the transcript will be ready for you. I hope 

there's no objection to me taking this liberty. 

I have also contacted Marilyn May, clerk of the Alaska 

Supreme Court. She is standing by to assist you and i f you 

need to contact her, she has said you may contact her even over 

the weekend in order to enable you to take your respective 

appeals to the Supreme Court. 

I will adopt some of what Mr. Flein has said that the 

Court is in somewhat of a particular hard situation. The 

cases, the way I've read i t , have authorized me to do what I've 

done, but it's not exactly clear i f I look at i t in a different 

way as well, so I think this is a — an issue that should 

probably go to them. 

I suspect a l l of you will understand why I am reticent to 

putting Ms. May's phone number — private phone numbers on the 

record, so I've prepared a sheet for each of you. Though she 

said feel free to call over the weekend, I suspect that was 

conditional. She would probably not be very receptive or 
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1 appreciative of a phone call at 2:00 a.m. in the morning, so be 

2 mindful of that. Mr. Van Flein, maybe I can just ask you to 

3 come forward and hand these out and bring whatever extra copies 

4 are back to me, i f you would, please. And you may want two for 

5 your office. I think" there's enough there. 

6 MR. VAN FLEIN: Mr. Whitaker as well? 

7 THE COURT: He doesn't wish one. At least that's what his 

8 body language has told me. 

9 MR. WHITAKER: No, thank you. 

10 THE COURT: And again, i f you take exception to what I've 

11 done to facilitate this, I apologize but I figured I would be 

12 of help to everyone concerned in light of the time lines that I 

13 have put forth. With that, anything further, Mr. McKay? 

14 MR. MCKAY: No, Your Honor. Thank you. 

15 THE COURT: Mr. Burns? 

16 MR. BURNS: Nothing, Your Honor. Thank you. 

17 MR. ZIMMERMAN: No, Your Honor. Thank you. 

18 THE COURT: All right. Mr. Whitaker, anything further? 

19 MR. WHITAKER: No, thank you, sir. 

20 THE COURT: Ms. Broker? 

21 MS. BROKER: Will the transcript be available for the 

22 parties on Monday? I just want to make sure in the Borough in 

23 preparing this that we have access to your transcript so we 

24 don't get anything wrong in preparing a release. 

25 THE COURT: My understanding, that's — is what has been 

125 



1 promised to me 

2 MS. BROKER: Okay. 

3 THE COURT: but you must understand, I've been 

4 promised many things in the past that have never come to pass, 

5 too, so 

6 MS. BROKER: Okay. I was writing frantically but I would 

7 rather be able to see 

8 THE COURT: Yeah. 

9 MS. BROKER: i t in the transcript and make sure I 

10 have i t right. 

11 THE COURT: And I'm happy — let me make this offer, too. 

12 I'm happy to meet with a representative of Mr. Miller's, 

13 whether i t be you, Mr. Van Flein, or a representative from your 

14 Fairbanks office here and Ms. Broker on Monday at a time of 

15 your choosing to ensure that that the documents are redacted 

16 and set aside in accordance with the Court's order here today. 

17 MR. VAN FLEIN: Would that be in chambers. Your Honor? 

18 THE COURT: It'd be in chambers. And needless to say, i t 

19 would only be for that purpose. No reargument, no new 

20 evidence, no new documents of any sort like this, just to 

21 ensure that when — i f these documents are disclosed, they 

22 comply with the Court's order. 

23 MS. BROKER: I would appreciate that. Your Honor. 

24 MR. MCKAY: And Your Honor, we have — speaking for the 

25 plaintiffs, we have no objection to that. I would ask, i f it's 
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1 possible, that — however informally we might agree, before we 

2 leave today after we're done on the record, i f we might just 

3 verify the numbers so that as we're making a decision 

4 about..... 

5 THE COURT: I went over them pretty fast and I'm happy to 

6 do that. 

7 MR. MCKAY: Thank you. Your Honor. 

8 THE COURT: And I suppose from what Ms. Broker said, she 

9 was writing fast but maybe not fast enough. She might 

10 appreciate that, too. And likewise, I ' l l just assume by 

11 implication you're a l l within that, too, Mr. Van Flein, so I'm 

12 happy to do that as well. 

13 MR. VAN FLEIN: We did our best to keep up. I have one 

14 question for you, though. It sounds.like the deadline on 

15 Tuesday the 26th at 4:00 p.m. is, in essence, a stay until that 

16 moment to try 

17 THE COURT: Absolutely. Nothing will be disclosed until 

18 4:00 p.m., Tuesday. That's to give you an opportunity by then 

19 to go to the Supreme Court. 

20 MR. VAN FLEIN: Got i t . Okay. 

21 MR. TIEMESSEN: And Your Honor, the stay applies, not just 

22 to documents but to disclosing the contents of the documents 

23 through any means? 

'24 THE COURT: Yes. That 

25 MR. TIEMESSEN: Okay. 
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THE COURT: I thought that would be implicit, 

but 

MR. TIEMESSEN: We've got a non-lawyer present 

THE COURT: I'm happy that you made i t explicit 

MR. TIEMESSEN: I want to make i t clear 

THE COURT: but that's correct. Nothing will be 

disclosed in those documents. 

MR. MCKAY: Your Honor, just for clarification because I 

don't know what those documents are. I don't know who knows 

but I assume that that's not intended to be an argument that's 

been made that information in those documents being disclosed 

from people who already — who are not getting those — that 

information from those documents is somehow violating your 

order. 

THE COURT: No. 

MR. MCKAY: Thank you. Your Honor. 

THE COURT: More importantly, I don't want the documents 

disclosed prior to 4:00 p.m., Tuesday. I think that's 

October 26th. And i f I need to, 2010. 

MR. TIEMESSEN: We're not quite that 

THE COURT: All right. Mr. Van Flein, anything further? 

I don't think I specifically asked you that or not. 

MR. VAN FLEIN: No, I — we've covered i t , you've got the 

stay. I assume that was — you've read City of Kenai and 

that's what the tr i a l court did there as well, so I appreciate 
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that and your diligence on handling this very quickly also and 

meeting us here today 

THE COURT: All right. 

MR. VAN FLEIN: .....and your thorough review. It sounds 

like you did take a lot of time with the records, and we 

appreciate that. 

. THE COURT: Well, you a l l took i t — have taken a lot of 

time to educate me and I appreciate that. So.thank you one and 

al l , and we'll go over those numbers. Why don't we just take a 

10-minute — another 10-minute break and we'll meet and go over 

the numbers again. 

MR. MCKAY: Thank you. 

(Off record) 

THE CLERK: On record. 

THE COURT: All right. We're back on record and — we go 

over those numbers again? 

MR. MCKAY: Please. 

THE COURT: All right. 332 through 341 will not — no 

disclosure. 298 through 302, no disclosure. 

MR. MCKAY: Your Honor, and i f I could ask you to give the 

basis of that disclosure, again. 

THE COURT: I already did. 

MR. MCKAY: Okay. 

THE COURT: I'm not going to. . . . .. 

MR. VAN FLEIN: Yeah. 
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1 THE COURT: redo i t again. I've said i t once 

2 MR. VAN FLEIN: That's probably what messed i t up the 

3 first time. 

4 MR. MCKAY: All right. Yeah. 

5 THE COURT: And you can grab i t off the web and i t ' l l put 

6 you to sleep tonight, I'm sure. 

7 MR. BURNS 

8 MR. MCKAY 

9 THE COURT 

10 MR. MCKAY 

11 THE COURT 

12 MR. MCKAY 

13 THE COURT 

So the last one. Your Honor, was 332 

298 

298 

to 302. 

to 302. 

Thank you. 

The next was document 89, document 90, 92, 93, 

14 and documents 98 through 103, and document 107, no disclosure. 

15 Document 91, there's two entries. One for March 10th and 

16 one for March 11th. They're to be redacted. No disclosure of 

17 those entities. Are you with me, Ms. Broker, or 

18 MS. BROKER: When you say redacted, do you mean the 

19 employee names? 

20 THE COURT: No, I mean 

21 MS. BROKER: Or the whole part 

22 THE COURT: the en — the whole entry for March 10th 

23 is to be removed 

24 MS. BROKER: Okay. 

25 THE COURT: the whole entry for March 11th is to be 
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1 removed, but the entry for March 12th is to remain. 

2 MS. BROKER: Okay. But that's the part that's redacted 

3 from — the employee's name, the entry for March 12th? 

4 THE COURT: You 

5 MS. BROKER: Okay. 

6 THE COURT: anticipated my very next remark. 

7 MS. BROKER: All right. 

8 THE COURT: That portion of document 91, the entry for 

9 March 12th, is to be redacted to block out or remove the names 

10 of employees. 

11 All right. The following doc — next set of documents 

12 have to deal with the medical thing, and that is documents 3 

13 through 7, 28 through 34, 36, 4 6 through 49, 86, 202 through 

14 208, 237 through 269, and 295. Those documents are disclosable 

15 but need to be redacted. 

16 All right. Doc — I also said documents 23 and document 

17 24, no disclosure. 

18 All other documents as numbered on the matrix supplied by 

19 the Borough of the 120 we're talking here today are to be 

20 disclosed. 

21 How are we a l l doing with the numbers? 

22 MR. VAN FLEIN: I think we got them again. 

23 MR. TIEMESSEN: That works. 

24 THE COURT: Okay. 

25 MR. MCKAY: Thank you for taking the time to do that. 
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1 THE COURT: And again, I'm happy to meet with the Borough. 

2 I was thinking of going on the record, but in a way that would 

3 be violating my own protective order, so I think i t will have 

4 to be in chambers but we'll find a room to do i t in. It'd be 

5 nice to have a record but then i t becomes public notice and i f 

6 I'm wrong on this, then I've let the cat out of the bag, so we 

7 can't do i t that way. I'm sorry. I thought — I was thinking 

8 that maybe down the road, it'd be further — i t might be nice 

9 for the news agencies to have but in hindsight, I don't think I 

10 can do that. But — and will someone be attending, Mr. Van 

11 Flein? 

12 MR. VAN FLEIN: Yes. 

13 THE COURT: What's a good time? 

14 (Whispered conversation) 

15 THE COURT: Do you want to do i t in the afternoon, 

16 Ms. Broker 

17 MS. BROKER: I would prefer the afternoon. 

18 THE COURT: to give your staff time to work in the 

19 morning? 

20 MS. BROKER: Yes. What I'd like to do is basically have 

21 the documents prepared, bring them, show you what we're going 

22 to do, and then make sure everybody's 

23 THE COURT: Great idea. 

24 MS. BROKER: on the same page. 

25 THE COURT: How's 3:00 o'clock work for you? 

132 



1 MR. TIEMESSEN: If we do 3:15, I pick up my daughter at 

2 2:45, so I can certainly be here by 3:15. 

3 THE COURT: Mr. Tiemessen, 3:15. You've convinced me. If 

4 a 

5 MR. TIEMESSEN: This is — this — you can — I can give 

6 you my wife's phone number i f you want to go for 3:00, but 

7 THE COURT: Well, don't put i t on the record. 

8 MR. TIEMESSEN: All right. Yeah. 

9 THE COURT: 3:15. 

10 MS. BROKER: 3:15 works for me. Your Honor. 

11 MR. TIEMESSEN: Thanks. 

12 THE COURT: All right. And i f you'll check in the 

13 calendaring department coming up, we'll try and get a phone 

14 call to your respective offices to t e l l you where to come 

15 Monday morning because I don't know where I ' l l be in the 

16 building. 

17 MR. TIEMESSEN: Judge McConahy might want his chair 

18 back 

19 THE COURT: Mr. McConahy's coming back so I'm sure I ' l l be 

20 dispossessed of his office and also, that he'll probably want 

21 his courtroom back as well. 

22 I was probably remiss in also saying that I'm obviously 

23 granting the injunctive relief and I find by — that to me, 

24 there's a clear likelihood that the news agencies would've 

25 prevailed on their injunctive relief. That was probably 
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1 i m p l i c i t i n my findings. I would think anybody would've 

2 probably picked that up but stated c l e a r l y , I have done so now. 

3 MR. MCKAY: Thank you. Your Honor. 

4 THE COURT: A l l r i g h t . Very good. And I thank you once 

5 again. 

6 MR. VAN FLEIN: Thank you. 

7 MR. TIEMESSEN: Your Honor 

8 THE COURT: Off record. 

9 MR. TIEMESSEN: also thanks to the in-courts and 

10 court s t a f f 

11 MR. MCKAY: Yes. 

12 MR. TIEMESSEN: for coming i n on a weekend. I 

13 recognize that that's above and beyond. 

14 THE COURT: I appreciate that. 

15 THE CLERK: Off record. 

16 (Court recessed) 

17 4:15:20 

18 END OF REQUESTED PORTION 
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TRANSCRIBER'S CERTIFICATE 

I, CHRISTINE F. CLAYTON, PP, PLS, CERT, hereby certify 
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Nos. 4FA-10-02886 CI and 4FA-10-02990 CI, Fairbanks Daily News 

Miner, et al., Plaintiffs vs. Fairbanks North Star Borough, 

Defendant, and Joseph Miller, Intervenor, transcribed by me 

from a copy of the electronic sound recording to the best of my 

knowledge and ability. 

October 24> 2010 
Date Transcriber 

135 



THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT 

[FAIRBANKS DAILY NEWS-MINER. 
M S K A DISPATCH, LLC and 
.NCHORAGE DAILY NEWS. 

S *M <̂  .3 S& 

3 S S l ^ 

I to 

AIRBANKS NORTH STAR BOROUGH. 

Defendant, 

JOSEPH MILLER, 

Intervener. 

Plaintiff. 

Case No. 4FA-10-2886 Cl 
(consolidated with 4FA-10-2990 Cl) 

o 
CO 
CM 

G 
o 

ORDER GWWnWB FNSB's MOTION TO SEVER 

Upon Gonsideration of FNSB's Motion to Sever and any opposition thereto, 

IT IS HEREBY ORDERED that the motion Is ^H&ffnlfe. Infofvcnor Miller's^ 

Cross-Claim(s) against Defendant Fairbanks NorthStarjorattgtTTand Intenfenor 

Miller's Complaint againsttblMH'^ Jim Whitaker, are hereby severed 

, ff^m rrgSttMrriFA 1ffi?gg^n 

IT IS FURTHER ORDERED that the GteiK Of Couri'illiall aVblyii aepuiute ouse • 

wmbeia to eaUi uf llie iimtteia aet farth-di/uvo, dnU Uidl JuUiUal oaaignmeiils for 

•each ohaii procood In tho uoual oouroo of court buslnocBi 

Order Granting FNSB's Motion to Sever 
Fairbanks DaUy News Miner, el al. v. FNSB; 4FA-f0-2886 Ci 
Page 1 of 2 
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II 
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8.B: s 

DATED at Fairbanks. Alaska this / y day ofcOetebari 2010. 

Hon. Winston S. Burbank 
Superior Court Judge (pro tem) 

CERTIFrCATE OF SERVICE 
This is to certify that on this date, 
a copy of the foregoing is being: 
• mailed via first class mail, o faxed, 
X sent electronically or • hand deilvered 
to the following attomey or parties of record: 

John J. Burns 
Borgeson a Bums, P.C. 
100 Cushman Street, Suite 311 
Fairbanks, Alaska ggTOI 

D. John McKay 
Attomey at Law 
117 E. Cook Avenue 
Anchorage, AK 99501 

John Tiemessen 
Clapp, Peterson, Van Flein, 

Tiemessen & Thorsness, LLC 
411 Fourth Avenue. Suite 300 
Fairbanks, AK 99701 

Thomas Van Flein 
Clapp, Peterson, Van Flein. 

Tiemessen & Thorsness. LLC 
711 H. Street. Suite 620 
Anchorage, AK 99501 

Christopher E. Zimmerman 
Zimmerman & Wallace 
711 Gaffney Road, Suite 202 
Fairbanks. AK 99701 

FNSB Department of Law 'Di 

O N . * * * 

ate 

Order Granting FNSB's Motion to Sever 

I Fairbanks DaHy News Miner, et ai v. FNSB; 4FA-f 0-2686 Cl 
Page 2 of 2 
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IN THE SUPERIOR COURT FOR THE STATE O F ^ M M S f Z O PH 2: l̂ Q 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS^'' • <• 

fiV. FAIRBANKS DAILY NEWS MINER 
And Alaska Dispatch, LLC, 

Plaintiffs, 
vs. 

FAIRBANKS NORTH STAR 
BOROUGH, 

Defendant. 

vs. 

JOSEPH MILLER, 

Intervenor, 

vs. 

JIM WHITAKER, 

T h i r d - P a r t y Defendant 

CASE NO. 4FA-10-2886 CI 
( conso l ida t ed w i t h 4FA-10-2990) 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FMRBaWKS NORTH STAR 
BOROUGH'S MOTION POR SUMMARY JODGMENT ON INTERVENOR JOSEPH 

MILLER'S CROSS CLMM FOR INDEMNIFICATION 

In te rvenor , Joseph M i l l e r , through c o u n s e l , opposes 

Defendant Fa i rbanks Nor th S ta r Borough 's Mot ion f o r Summary 

Judgment on In te rvenor Joseph M i l l e r ' s C r o s s - C l a i m f o r 

I n d e m n i f i c a t i o n . 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairjbanJts D a i l y News Miner et . a l . vs . Fair£)ai?/rs Worth 5tar Borough, 
et . a i . ; Case No.: 4FA-10-2886 CI 
Page 1 of 17 



I. FACTUAL AND PROCEDURAL HISTORY 

Intervener, Joseph M i l l e r / i s a former Fairbanks North 

Star Borough part-t ime employee who ran f o r o f f i c e as a U.S. 

4 Senator i n 2010. Mr. M i l l e r announced h is candidacy f o r 

5 o f f i c e i n A p r i l of 2010. His cainpaign leading up to the State 

6 primaries met with success, and In August 2010 Mr. H i l l e r was 

7 e lec ted as Alaska ' s Republican nominee f o r the U .S . Senate. 

® P r i o r to the 2010 U.S. Senate campaign, Mr. M i l l e r worked, 

i n addi t ion to h is f u l l - t i m e pr iva te law p rac t i ce , as a par t -

time Fairbanks North Star Borough.("FNSB" or "Borough") 

employee f o r about seven years. His work was h ighly regarded 

by h i s supervisor, borough attorney, A. Rene Broker-King-^ 

A f t e r several years of employment, she noted that 

9 
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I f I had to rank a l l of the attorneys with 
whom I have worked with . . • Joe would 
rank i n the top three i n a l l areas I 
consider important to the prac t ice of law. 
He has an excel lent grasp on l e g a l issues . 
. . . He not only produces a high q u a l i t y 
work product but he works e f f i c i e n t l y and 
e f f e c t i v e l y . He pract ices law i n a raanner 
that r e f l e c t s the highest standards i n our 

^ The borough attorney i s referred to as Rene Broker i n most of the FNSB 
documents previously disclosed in this case. In her recent emails to the 
undersigned, her name appears as A. King. To avoid confusion, she i s 
hereinafter referred to as A. Rene Broker-King or Ms. Broker-King. 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
Fa i rbanks D a i l y News Mine r e t . a l , v s . Fa i rbanks ATorth 5 t a r Borough, 
e t . a l . ; Case N o . : 4FA-10-2886 CI 
Page 2 o f 17 
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profession and the Borough has benefited 
greatly by his work.̂  

During an interview in October 2010/ Ms. Broker-King continued 

to reflect high regard for Mr. Miller's employment history 

stating that his job was "at a very high level and he did very 

good work."̂  

This statement was made despite an unfortunate incident 

involving several borough computers that Mr. Miller used to 

vote in a pol i t ical poll and was in i t ia l ly dishonest with co-

employees about. At the time, Ms. Broker-King rejected Mr. 

Miller's offer to resign, characterizing the matter as an 

"isolated incident."^ In this same memorandum, FNSB also agreed 

to remove the disciplinary action from Mr. Miller's f i l e 

within two years (by March 26, 2010),* 

In June, several months before the primary election took 

place, Alaska Dispatch, as well as other media outlets, 

requested that Mr. Miller's former employer, the Fairbanks 

North Star Borough, release Mr. Miller's complete confidential 

^ See Exhibit A, pg. 159 (FNSB Public Records Release, July 2010). 
^ See Exhibit B (Alaska Dispatch, October 31, 2010, at 
http;//www.alaskadispatch.com/article/ioe-millers-paranoid-attempt-
over thr ow~alaska- republican-pa rty ?paqe"'f ull) 

See Exhibit C, (Memorandum from Broker to Miller, dated March 26, 2008, at 
FNSB Private Documents, at 33-34 (released October 201Q)). 
* Id. 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairjbanJt5 Daily News Miner et. a i . vs. Fairbanks North Star Boroughf 
et. a l , ; Case No.: 4FA-10-2886 CI 
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personnel fi le.^ The Borough refused to disclose the complete 

f i l e and prepared a spreadsheet of documents that i t was 

withholding from production pursuant to Fairbanks North Star 

Borough Code Section 2.24.081, as well as the deliberative 

process privilege, and privilege related to documents 

containing medical information. 

At the same time, the Borough determined that a number of 

documents from the f i l e should be released to the public. 

Included in these documents at page 184 was Mr. Miller's f inal 

Personnel Action Fonn, dated September 2009.̂  This document, 

never previously provided to Mr. Miller^, included several 

redacted sections including the portion of the form that 

indicated whether Mr. Miller was eligible for rehire or not. 

Id. The Borough's privilege log at page 7 reflects that this 

^ FNSB parrots Halcro's false allegation that "Miller chose not to l i s t his 
Borough employment in his published biography" to help provide an excuse for 
why the press would suddenly seek Mr. Miller's personnel f i l e . See FNSB 
Motion for SJM, at 7. From the beginning of the campaign, Mr. Miller's 
o f f i c ia l resume was linked to his campaign website. It fully disclosed Mr. 
Miller's part-time employment with FNSB. The short narrative originally 
included on the website (and subsequently changed during the primary) did 
not mention his part-time work with FNSB, his adjunct professor duties at • 
D2VF, his internship with the Department of Law, and other part-time work. 
^ See Exhibit D (FNSB Public Records Release, July 2010, at 184). 
^ Mr. Miller requested his personnel f i l e shortly after his resignation. Mr. 
Miller was required to f irst sign an acknowledgement of receipt prior to 
FNSB providing the copy of the f i l e . The f i l e provided to Mr. Miller did 
not include this Personnel Action Form. See Exhibit E (Affidavit of Joseph 
Miller) at 9 8. 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH ST7\R 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
Fairbanks Daily News Miner et, a l , vs. Fairbanks North Star Borough, 
et. a l , ; Case No.: 4FA-10-2886 CI 
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information was "Nondisclosable" as i t was "Confidential 

Personnel Info" and was otherwise protected by "Privacy."'' 

No other reference to Mr. Miller's e l ig ib i l i ty for rehire 

was included in any of these public documents. The date this 

public f i l e was provided to Mr. Miller was on or about July 

13, 2010, The documents were released to the public on or 

about that same date. However, at a time well before even Mr. 

Miller knew that his personnel f i l e reflected that he was 

"ineligible for rehire" for two years,^ his e l ig ibi l i ty status 

had already been leaked to members of the public who 

subsequently publicized the information. 

When the Fairbanks Daily News Miner and Alaska Dispatch 

brought suit against the Borough, the Borough notified Mr. 

Miller's Counsel and indicated that i t intended to assert that 

Mr. Miller was an indispensable party in the l it igation. See 

^ At Page 16 of FNSB's privilege log (entitled "JM Public Records Request-
Document Analysis"), FNSB states that "'Confidential Personnel Information' 
includes information required to be kept confidential under Borough Code or 
other legal authority" and "'Privacy' includes information required to be 
kept confidential as required by law." 
^ In an email to Mr. Miller after his resignation. Borough Attorney Rene 
Broker-King states i t "is my understanding that your eligibility_for rehire 
will be affected." Mr. Miller wrote back stating that he "strongly 
disagree[d] with that conclusion." Ms. King asked for Hr. Miller's 
explanation, saying that she would then "reconsider my decision re: rehire.' 
He provided his explanation, and Ms. King never responded as to her 
decision. In short, Ms. Broker-King never provided her final decision to 
Mr. Miller on rehire e l ig ibi l i ty . Id. at i 9. 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
Fairbanks Daily News Miner et. a l . vs. Fairbanks North Star Borough, 
et. a l . ; Case No.: 4FA-10-28B6 CI 
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Exhibit F (Letter from J i l l Dolan to Thomas Van F l e i n dated 

October 11, 2010). Mr. M i l l e r requested that the Borough 

indemnify hira pursuant to FNSBC 2.24.341, but the Borough 

refused, 

II. SUMMARY JODGMBNT STANDARD 

Under C i v i l Rule 56, the burden i s on the party requesting 

suraraary judgment to show, by evidence which would be admissible 

at t r i a l , that there exists no genuine issue of material fact 

and that such party i s e n t i t l e d to judgraent as a matter of law. 

Wickwire v. McFadden, 576 P.2d 986 (Alaska 1978). C i v i l Rule 

56 provides that summary judgment should only be granted when 

^'the pleadings, depositions, answers to interrogatories, and 

admissions on f i l e , together with the a f f i d a v i t s , show that 

there i s no genuine issue as to any material fact and that any 

party i s e n t i t l e d to a judgment as a matter of law." 

In considering a matter on summary judgment, the Court 

should not engage i n a weighing of the evidence on summary 

judgment. Alakayak v. B r i t i s h Columbia Packers, L t d , , 48 P.2d 

432, 449 (Alaska 2002) . There i s a '^genuine issue" of material 

fact as long as the non-movant has presented some evidence i n 

support of i t s legal theory. Id. The court must d.raw a l l 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
Fairbanks Daily News Miner et. a l . vs. Fairbanks North Star Borough, 
et. a l . ; Case No.: 4FA-10-2886 CI 
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reasonable inferences in favor of the non-movant. Green v. 

Northern Pub, Co. r Inc, 655 P.2d 736, 742 (Alaska 1982). 

III. jtePlicable Law 

Fairbanks North Star Borough Code section 2.24.081 

requires the Borough to **indemnify any employee of the borough 

against any claim, demand, suit/, or judgment arising out of his 

employment with the borough i f the borough employee, at the 

time of the occurrence, was acting in good faith and within the 

scope of his duties." 

The f i r s t part of section 2.24.081 requires that the claim 

seeking to be indemnified must arise out of employment with the 

borough. The second section requires that, at the time of the 

occurrence of the event which creates the claim, the employee 

had to be acting in good fa i t h . 

Because the two sections of the code set out two separate 

requirements, each w i l l be addressed separately in the analysis 

section below. I t i s important to note here, however that these 

requirements, do not by their language .depend on when suit i s 

brought or when a claim i s made, but rather require only that 

the claim **arise out of" the employment, and that at the time 

of the occurrence of the event which i s the basis of the claim. 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairjbanJrs Daily News Miner et. a i . vs. FalrJban^s North Star Borough, 
et. a l . ; Case No.: 4FA-10-2886 CI 
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that the employee was acting in good faith within the scope of 

his duties. 

IV. DISCUSSION 

A. The claim arises out of Miller's employment with the BoroUgh 

The claim must necessarily arise out of M i l l e r ' s 

employment with the Borough. M i l l e r could have run for Senate 

without ever having worked for the Borough, and that occurrence 

alone would not have generated the issues presently before t h i s 

court. The mere existence of his p o l i t i c a l campaign i s i n no 

way d i s p o s i t i v e of the issue. By contrast, there are other 

p o t e n t i a l reasons why the newspaper might have asked for a 

Borough eraployee's records, completely .unrelated to any 

p o l i t i c a l campaign. There i s no way for t h i s claim to exist 

outside the fact of M i l l e r ' s employment with the Borough and . 

the records created as a part of that experience as the 

foundation. 

In advancing i t s interpretation of the terms ^^arising out 

of his employment" the Borough quotes AS 23.30.395 (regarding 

workers compensation). However, while t h i s statute s p e c i f i c a l l y 

excludes ^* a c t i v i t i e s of personal nature away from employer-

provided f a c i l i t i e s , " and s p e c i f i c a l l y includes **employer-

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
Fairbanks Daily News Miner et. a l , vs. Fairbanks North Star Borough, 
et. a l , ; Case No.: 4FA-10-2886 CI 
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sanctioned activities at employer-provided facilities," i t is 

silent and therefore ambiguous as to activities which may be 

construed as being of a personal nature that occur at employer-

provided facilities. Therefore, relying on AS 23.30.395 to 

define the terms as they exist in FNSBC 2.24.341 is neither 

appropriate, nor particularly instructive. 

The term ^^arising out of" generally refers to the origin 

of the cause of action. In a more general sense when applied in 

a general employment context (as opposed to a more specific use 

in a workers compensation context) an injury is said to ̂ ^arise 

out of" employment i f i t arises out of the nature, conditions, 

obligations and the incidents of the employment. See Black's 

Law Dictionary 99 (5^ edition), Because this case would not 

exist absent Miller's employment with the Borough, the injury 

suffered is by definition incidental to his employment. 

The Alaska Supreme Court has spoken a number of times to 

the question of whether an activity was within the course and 

scope of employment and does not rely on AS 23.30.395 to 

interpret those phrases outside of the workers compensation 

context. In fact, the Supreme Court has repeatedly found that 

the issue of whether an act was within the course and scope of 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
Fairbanlrs Daily News Miner et. al. vs, Fairbanks North Star Borough, 
et. a l . ; Case No.: 4FA-10-2886 CI . 
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employment *^is a fact specific inquiry for the ju.ry unless the 

facts are undisputed or lend themselves to one conclusion." 

Ondrusek v. .Murphy, 120 P.2d 1053, 1057 (Alaska 2005). For 

example, in Luth v. Rogers & Babler Construction Co., 507 P.2d 

761 (Alaska 1973) the act in question occurred during the 

employee's twenty-five mile commute between his home and his 

job. Jd. at 762. Yet the Alaska Supreme Court held that while 

the facts were undisputed, the jury could draw conflicting 

inferences about whether the conduct was within the course and' 

scope of the employment. Id. at 765. 

Similarly, in Ondrusek v. Murphy, the question of whether 

an employee who took his parents for a free trail-ride on a day 

that the business was closed was acting within the course and 

scope of his employment was not appropriate for summary 

judgment. 120 P.2d at 1058-59. The Supreme Court in Ondrusek 

cited a number of other cases which stand for the proposition 

that the scope of employment is a fact specific issue which is 

generally left to the jury. Id, citing Taranto v, Worth Slope 

Borough, 909 P.2d 354, 358 (Alaska 1996) (̂ *scope of employment 

is a fact-specific issue requiring case-by-case 

determination."); Luth, 507 P.2d at 764 (̂ 'scope of employment 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairJbanJts Daily News Miner et. al. vs. Fairbanks North Star Borough, 
et. a l . ; Case No,: 4FA-10-2886 CI 
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questions are jury issues where conflicting inference can be 

drawn from undisputed facts."); Fruit v. Schreiner, 502 P.2d 

133, 140-141 (Alaska 1972) (noting "^applicability of respondeat 

superior will depend primarily on the findings of fact in each 

case" and that ''the factual determination generally is left to 

the jury.") 

The Borough alleges in its Motion for Summary Judgment 

that the public records request triggering this litigation 

arose out of Mr. Miller's U.S. Senate Campaign, not Mr. 

Miller's good faith perforraance of his employment duties as a 

Borough employee. See Memorandum in Support of Motion for 

Summary Judgment at 6. The Borough is attempting to re-define 

the language of FNSBC 2.24.341 so that the duty to indemnify is 

based on the time of the claim rather than "the time of the 

occurrence." See FNSBC 2.24.341. By misconstruing the statute 

in this manner, the Borough argues that the Fairbanks Daily 

News Miner's demand and suit did not arise out of Mr. Miller's 

employment. See Memorandum in Support of Motion for Summary 

Judgment at 6. 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR'SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
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What the Borough f a i l s to appreciate i s the Daily News 

Miner's clairas exclusively ''arise" out of Mr. M i l l e r ' s 

employment with the Borough because those claims are for the 

release of employment records created and maintained by the 

Borough during that time period. The tirae of the occurrence at 

issue i s the time of creation of Mr. M i l l e r ' s employment 

record, and therefore the Fairbanks Daily News Miner's claim 

arises d i r e c t l y out of Mr. M i l l e r ' s employment with the 

Borough. 

B. At the time of the occurrence. Miller waa acting in 
good faith and within the scope of his duties. 

The Borough argues that "to the extent that the public 

records requests relate to M i l l e r ' s admitted use of other 

employee's computers ..." the actions were not performed i n good 

f a i t h or i n performance of his duties as a Borough employee. 

See Memorandum i n Support of Motion for Summary Judgment at 7. 

Of course, t h i s incident was not the only reason that Mr. 

M i l l e r was forced to expend fees i n t h i s case. The personnel 

f i l e and other employment records contained s i g n i f i c a n t 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STTÛ  
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairhanJts Da i l y News Miner et . a l . vs, Fairbanks North Star Borough, 
et, a l . ; Case No.: 4FA-10-2886 CI 
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personal information^ far beyond the coraputer disciplinary 

action that never should have been in the f i l e to start with 

(FNSB was contractually obligated to destroy the disciplinary 

action in March. 2010). Nevertheless, as discussed above, scope 

of employment questions are jury issues where conflicting 

inference can be drawn from undisputed facts. See Luth v. 

l?ogers & Babler Construction Co., 507 P.2d 761, 765 (Alaska 

1973). The Borough's self-serving retrospective interpretation 

of Mr. Miller's scope of eraployraent is not dispositive of this 

issue. That question is a question of fact which should be 

decided by a jury,It is also important to note, however, that 

the timing of the Fairbanks Daily News Miner's lawsuit is not 

the deciding factor as to whether indemnification under FNSBC 

2.24.341 is required. Rather, the event upon which the 

l it igation is based, in this case the creation of eraployraent 

records, "occurred" throughout the entire tirae Mr. Miller was 

employed with the Borough. The "occurrence" being dealt with 

here, to which any "good faith" requireraent could be applied, 

is his overall tenure of employment with the borough. Placing 

^ The file included health and medical documentation, social security 
numbers, and other sensitive information. 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairbanJcs Daily Niews Miner et. al. vs. Fairbanks North Star Borough, 
et, a l , ; Case No.: 4FA-10-2886 CI 
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the eraphasis of the occurrence on any single event found within • 

Miller's employment records unfairly misrepresents the f u l l 

scope the media inquiry into his employment, and the quality of 

the work he performed, and thereby misconstrues the true nature 

of the larger issue. 

The Borough's interpretation of 2.24.081 is far too narrow 

and does not interpret the code in a manner that adequately 

protects former employees. For example, i f an employee who is 

a truck driver hits a pedestrian while driving his regular 

route, then quits his job, and the pedestrian does not sue the 

employer for two years after, that incident s t i l l '^occurred" 

within the scope of truck driver's employment. " Under the 

Borough's interpretation, the "occurrence" would be. the 

initiation of the legal action; clearly this is not the code's 

intent. The Borough ordinance is designed to protect both 

current and former employees so long as the "occurrence" took 

place during that employee's employment. 

The issue presented in this case is about the overall 

"occurrence" of Miller's employment during the entire period of 

his employment with the Borough and the extent to which that 

overall employment was perforraed in good faith. The media 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
Fairbanks Daily News Miner et. al . vs. Fairbanks North Star Borough, 
et. a l , ; Case No,: 4FA-10-2886 CI 
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parties who original ly brought suit seeking the release of 

M i l l e r ' s records sought the release of numerous docuraents 

pertaining to a l l aspects of his entire employment with the 

Borough,^ The fact that the f i l i n g of the lawsuit seeking those 

records took place after his employment with the Borough ended 

does not charige the va l id i ty of the claim. 

V. Conclusion 

Because genuine i s sues of f a c t remain to be l i t i g a t e d i n 

t h i s case regard ing the o b l i g a t i o n o f the Borough t o i ndemni fy 

Mr . M i l l e r , and because the moving p a r t i e s are not e n t i t l e d to 

a judgment as a matter o f law, the Boroughs motion f o r summary 

judgment i n t h i s matter must be den ied . 

DATED a t Fa i rbanks , A l a s k a , t h i s 20*** day o f September, 

2011. 

^ The records requests from the Fairbanks News Miner, Tlnchorage Dai ly News, 
and Alaska Dispatch a l l sought not jus t documents r e l a t i n g to Mr. M i l l e r ' s 
res ignat ion from FNSB or the computer incident , but also the ent i re 
"personnel f i l e , " (Alaska Dispatch, June 30, '2010), " a l l documents 
per ta in ing to Joe M i l l e r ' s employment," (Fairbanks News Miner, Ju ly 13, 
2010), and a l l documents concerning any f a i l u r e to meet FNSB standards 
(Anchorage Dai ly News, July 1, 2010), 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairJban/cs D a i l y News Miner et . a l . vs. Fairbanks North Star Borough, 
e t . a l . ; Case No.: 4FA-10-2886 CI 
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CLAPP, PETERSON, TIEMESSEN, 
THORSNESS & JOHNSON, LLC 
Attorneys for Intervenor Joseph 
M i l l e r 

By: 
rohn Tiemessen 

Alaska Bar No.: 

CERTIFICATE OF SERVICE 

9111105 

010^03-7 

I certify that a copy of this document 
was served upon the following individual(s): 

( ) via hand-delivery 
(X) via f i r s t class mail 
( ) via fax 

John McKay, Esq. 
117 E. Cook Ave. 
Anchorage, Alaska 99501 

Christopher E. Zimmerman, Esq. 
Zimmerman & Vlallace 
711 Gaffney Road, Suite 202 
Fairbanks, Alaska 99701 

Corey Borgeson, Esq. 
Borgeson & Kramer, PC 
100 Cushman Street, Suite 311 
Fairbanks, AK 99701 

J i l l Dolan, Esq. 
Rene Broker, Esq. 
Assistant Borough Attorney 
Fairbanks North Star Borough 
809 Pioneer Road 
Fairbanks, Alaska 99707 

Jim Whitaker, Pro se 
512 Panorama Drive 
Fairbanks, Alaska 99709 

INTERVENOR JOSEPH MILLER'S OPPOSITION TO FAIRBANKS NORTH STAR 
BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairbanJcs Daily News Miner et . a l , vs, Fairbanks North Star Borough, 
et. a l . ; Case Uo.: 4FA-10-2886 CI 
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William Walker, Esq. (courtesy copy) 
Walker & Levesque, LLC 
731 N Street 
Anchorage, Alaska 99501 

Date 
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BOROUGH'S MOTION FOR SUMMARY JUDGMENT ON INTERVENOR JOSEPH MILLER'S 
CROSS CLAIM FOR INDEMNIFICATION 
FairbanJcs Daily News Miner et, al . vs. Fairbanks North Star Borough, 
et. a l , ; Case No.: 4FA-10-2886 CI 
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0ecemt>8r 9,2004 

LarryCohn, Executive Director 
Alaska Judicial Council 
1029 W.Third Avenue, Suite .201 
Anchorage, Alaska 99501-1969 • 

Dear Mr. Cohn: 

You requested my opinion concerning Joe Miller's 'Appointment with the 
. Fairbanks North Star Borough.' As the Borough Attorney I am Joe's direct 
supan̂ sor. Joe began work as a part-lime Assistant Borough Attorney at the 
Borough in September 2003. 

Joe has consistently performed his duties in a manner that exceeds my 
expectations In all areas of his employment. A copy of his job description is 
attached. 

1 havo worked with a variety of attorneys in my career, as I supervise not only our 
borough attomeys, but also outside counsei employed by the borough. It I had to 
rank all ol the attorneys with whom I have worked with in those years, Joe would 
rank in the top three In ait of the areas I consider important to (he practice of law. 

' He has an excellent grasp on legal issues and analyzes them In a- thoughtful, 
conscientious manner. He not only produces a high qualiiy work product but he 
works efficiently-and effectively. He practices law In a manner lhat reflects the 
highest standards of our profession and the Borough has beneliled greatly by his 
work. • •.. 

SintJerely, 

FAIR̂ M̂ISS NORTH STAR BOROUGH 

. . / I , / w.-

A. Rene Brolcer 
Borough Attorney 
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! Miller's paranoid attempt to overthrow the Alaska 
>ublican Party 
kai Oct 31.2010 

When U.S. Senate candidate Joe Milfer set out in 2008 to 
overthrow the head ofthe Alaska Republican Party, the mission, to 
him, became far more dangerous than anyone mi^t have 
imagined, according to his fbrmer co-workers at the Fairbanks 
North Star Borough. 

Politically speaking, working to overthrow the guy at the top was 
indeed a gutsy move. But Miller perceived risks greater than to just 
his reputation. He feared for his own life, his fonmelr co-workers 
said in interviews with Alaska Dispatch. 

ails and other documents released Tuesday under court order relating to Miller^ time as a part-
borough attorney allude to some ofthe Gulf War veteran's fears, Including his belief that 
aone might hack into the borough's computer system. 

IS around this same time - March 2006that IVIiller was caught using three of his co-workers' 
puters to pad a political poH on his personal website. After the incident, Miller, who at first Ited 
Jt the computer usage, was placed on leave for about two weeks, followed by a three-day 
>ension without pay and six months probation. 

co-workers who had just days earlier heard Milier going on about personal threat^ and computer 
smes, the timing of Miner's misuse of their computers was unsettling, spawning one more twist in a 
ation that seemed to grow stranger by the day. 

ir that same week in 2008, hundreds of miles south in Anchorage, other people wuld make 
.lar remarks about Miller's presence atthe statewide Republican convention - thelvery place 
)re the poiiticai aspirant hoped Randy Ruedrich, the par^s chaimian, would be oiisted. According 
umerous sources. Miller amved at the convention with bodyguards similar to those he had on 
d at a town hall meeting at Central Middle School on Oct 17, where thev handcuffed the editor of 
Alaska Dispatch. \ 

Miller's employee files from the borough and the first-hand accounts by convent'on-goers tell only 
: of the story of Miller^ quest to unseat Ruedrich. 

le shadow of the public power struggle ~ the old guard versus the new Palin-led faction in the 
3ka Republican Party - the effort was taking a noticeable toll on Miller, who seemed unusually 
issed and genuinely worried about his personal safiety. 

a of Miller's supervisors, borough attomey Rene Broker, vi/rote in a memo to Miller .following the 
iputer incident, "it has been apparent in the last several months that you are und^ significant 
!8s and it has affected your judgment as evidenced by your actions on Mar. 12, 20p8.'* 

iterviews Friday with Alaska Dispatch, Miller's former co-workers in the Fairbanks-borough's legal 
)artment said the Senate candidate was paranoid, acting strangely in the days leading up to the 
nputer polling incident and the state GOP convention in spring 2008, Induding telling them about 
ts against his life, computer hijacking, a bug in his ofiice, and requesting thatthe niayor hire a 
ujrity detail to protect Miller. 

ieî s campaign did not respond to a request, which included a brief summary of this sjpry, for 
nment. 

EXHsrr. 

this stor̂  

<wwwalMkadispatekconi/article/jQe-millers-paranoid-attemp 
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igs Miller v^as saying and doing in spring 2008 - actions they summed up as "bizanre." 
on their aocounts. this political episode in Miller's life appears to derive more frpm an 
lage thriller than a political playbook. What 1blk3ws is Miller's co-workers* recollejction of his 
e and embroiled poiiticat mission and how it crossed over into their govemment woricplace. 

sefore he was caught using the borough computers for the poll, Miller had spoken openly with 
ers ofthe borough office about a potential threat coming his way. The Alaska Republican Party 
ut to get him. Miller told them, and he warned them to be careful about what they did on their 
Jters. Miller claimed a public records request was in the worics aimed at scrutiniiang employees' 
iter use, adding that, if granted, he fieared it might reveal child pomography on his computer. If 
appropriate material was found on his computer, Miller told ihem, they needed to know it wouid 
r result of a sophisticated setup - someone hacking the Fairbanks North Star Borough's 
jter system and planting Inappropriate material on his computer. 

just a few days later that his colleagues discovered something was amiss with their computers, 
upset and unnerved them given the timing to Miller's eariier warnings. Miller had been on their 

lUters dufing lunch hour to vote In a political poli hosted on his own personal website. When 
confronted Miller about it, he told one of his supervisor's, Jill Dolan, "not to worry about it (and) 
e was not on a bad site," according to a written statement Dolan provkJed during the borough's 
^quent intemal investigation. 

here is no evidence that the prospect of illicit materials existed anywhere but In Miller's fears. 

' hundreds of pages of public records produced by the borough regarding Miller'$ emptoyment, 
is nothing to suggest that the borough ever had concems about child pomography or other 
ropriate material being found on his computer. 

when he got caught falsely inflating his own poiitical poli did he face sanctions related to 
uter use. in the ensuing disciplinary letter from his supervisor, Rene Broker, sh^made it a point 
te that the borough believed it was an isolated incident. 

GOP out to get Miller? 
But Joe Miller's wariness went far beyond the alleged bomputer plot. 
He was also convinced his oflice was bugged, the boripugh employees 
told Alaska Dispatch. 

And he believed there was a murder plot under way tq kill him and 
then-Gov. Sarah Palin, who at tlie time also was trying to persuade her 

sr^SISySSS!?!!^^ Republicans to dump Randy Ruedrich as the party chaimian. 
Miller feared someone might tamper with his tires, causing him to have 

:cident as he drove to Anchorage, the borough employees recalled. ! 
his worries mounting, Miller wanted Jim Whitaker, then the mayor of the Fairbanks North Star 
ugh, to provide a security staff for him, his fomrier coworkers sakl. Miller wanted'doors locked 
security cameras mounted in the borough's legal offices (The New York Times has reported 
Viilier has security cameras at his home). And he wanted an escape route - a second exit in case 
lain one was somehow blocked or unsafe. 

Nas just veiy paranoid about the whole thing," one employee said. 

r believed the people out to get him Included Ruedrich and fbrmer Gov. Frank Myrî owskt, the 
ir of Sen. Lisa Murkowski - one of Miller's opponents in the Senate race - and the man who 
tinted her to the job'in 2002. 

r told one of his oo-woricers that Frank Murkowski and Ruedrich were men who "had the power 
money to pull something off," the borough employee said Friday. 

ast three of Miller's colleagues believed his fears were genuine, but they had no way to know If 
were credible. One borough employee wasnl sure how to react. Should they call. theFBl? It was 

•ww.alaskadispatch.com/articlcfloe-mUlers-paranoid-attempt-overthro 9/19/2011 
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led coup 
turday, March 15,2008. Miller's plot to oust Ruedrich was about to collapse. Altiiough Miller 
1 to hijack the party's convention agenda and successfully get the body to take a no-confidence 
>n Ruedrich, the seasoned GOP chainnan out maneuvered Milter and Palin and|prevented the 
'om coming up. 

ommentarv in the Anchorage Daily News, Juneau Republican Paulette Simpson described the 
overthrow as an "unsuccess^l. banana republic-like coup." 

s desire to wrest control from Ruedrich and redefine the Alaska Republican Party as unfailingly 
G Palin was no secret. In media interviews at the time. Milier spoke openly ofhis desire to 
) up government!' and ensure "the pubiic understands that the Republican Partyjis a party of 

interview with the Anchorage Daily News one week befbre the failed takeover, Miller was 
d as saying, "The public needs to be assured that this is not the party of corruption and influence 
.e party of limited govemment. of Lincoln, of state's rights." 

:onventloneers, including Simpson, couldn't help but note the unusual companions Milier had 
|ht with him to the Hotel Captain Cook In Anchorage, where the meeting was held In 2008. She 
! in the Daily News: 

mard the end ofthe convention when it was apparant his fireworks had fizzled, in what can oniy 
i descnbed as paranoid and bizaire, a security detail - yes, pretend Secret Service suits vnth 
/iator glasses and earpieces - showed up to flank and apparentiy protect the silly, self-important 
)e from a bunch of mostiy middle-age Republtoan delegates who had voted against him and were 
yw genuinely embarrassed for him. 

iblican Andree McLeod - a Palin critic - also noticed Miller's not-so subtle security detail: three 
and a woman, each equipped with walkie talkies and ear pieces. They were frieridiy enough, she 
is, and although it was obvious they were shadowing Miller, they would onty say ithey were "on a 
rity job." 
I doesnl recall the name oT ihe soeuiit/ guaid she spoha with at tha time, Iwt recaUs 
proud of Ms business, viAleti he MentHSed as Drop Zone - the same company that 
fTed and detained Alaska Ofspalori editor Tony Hopfinger aAar ttie OcL 17 campaign 
ill meeting at an Anchorage pubOc school. 

n Miller left the convention hall and headed to the 
I's downstairs for a news interview, the guards 
ived and stood by at the door, McLeod recalled. When 
r went upstairs to another floor In the hotel, they stuck 
) and buzzed around him. 

ort time later, McLeod noticed them guarding an 
ator door, with one guard posted In front of the door 
others on either side. When the door opened, out 
e Miller and the four security guards moved Into a 
lond formation around him - one in front, one behind 
and one on each side - and they hustled Miller in a 
ary-styie march to a waiting SUV outside the Hotel 
tain Cook. Once Miller and his entourage - which 
ided Palin aide Ivy Fry, according to McLeod, were 
ly on their way - the guards cleared out 

as the most surreal thing I have ever seen," McLeod said. 

ir quit the Alaska GOP and his regional chainnanship the following Monday - the-same week he 
placed on administrative leave pending the outcome of an investigation into his rtiisuse of 4«pi 
lugh computers. EVHiBir O 

Mm McEachen photo 
Atthe primary elecfion tMsh Aug. 24, vyjfliam Fulton (dicled In 
yeikM ,̂ ownar of Drop ZOne. foUovied Joe Miller around dosely. 
Fulton b the same secuiiv guard who handoufled and detained an 
Maska DIspaich JoumaRslOct t7 ata NDDer town hall mseting ata 
public school ; 

Page. 
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3rter ~ Randy Ruedrich, who remains the Alaska OOP's chainnan. 
riday, Ruedrich denounced talk of any alleged threats to Miller in 2008 as so ridiculous thatthe 
wasn't worthy of discussion. 
don't threaten people," he said, "We just make sure they have the opportunity to participate." 
conversation realiy doesn't need to exist," added Ruedrich, hanging up the phone. 

3 weeks and months following the failed political ploy and his ethics lapse at the borough, Miller 
to himself more than usual, his co-worî ers said. With the intensity ofthe light behind him, there 
no more talk of death threats or people out to get him. 
a seven years that Miller worked at the Fairt>anks North Star Borough, there had been other times 
1 he expressed a heightened level of anxlousness about his personal safety, but the scenarios 
led reasonable, his co-workers said. For example, in one instance the potential threat was a man 
aught over a family situation that Miller had become involved In through his private law practice. 

r's co-workers were also aware that Miller had security cameras at his house, but it was their 
trstanding they were standard-issue for U.S. District Court magistrate judges, and that Miller had 
led the equipment after resigning that post to run for local ofRce in 2004. 
}ite the odd events leading up to the March 2008 GOP convention, the quality of Miller's legal 
. for the borough was largely unaffected. 
job he did here was at a very high level and he did very good wori(," said Rene Broker, one of 
î s fbrmer bosses, in an interview eariier this week. 
aiso came to his defense regarding speculation that the medical issue for which Milier was 
ing treatment in August and September 2009 - revealed In records released under court order 
Areek - just as he was resigning from his borough job. had something to do with his mental 
th. She called the claims » which she has seen in the comments sections of recent news reports 
liner's time at the borough - "totally unfair." 

its wrong. That is not the case." she said. 'This concept is unfair that he has some kind of service 
ted mental issue. People are just making that up." 
tact M Burke at iiil(at)alaskadisDatch.com. 

EXHINI. 
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MEMORANDUM 

.1 • 

To: Joe Miller, Assistant Borough Attorney \;[ -C 

From-. Rene Broker, Borough Attomey ! 
t 

Date: March 26,2008 

Subject: Disciplinary Suspension and Mandatory Referral to the Employee 
Assistance Program for inappropriate Conduct and Inappropriate 
Uae of Computer/Network Resources 

You were issued a Notice of Intent to Investigate and if necessary, Impose 
disciplinary action on March 14,2008 for alleged infractions that occurred during 
the lunch hour on March 12.200S. 

This memo Imposes discipline for your lst offense under Ihe FNSB Disctplihary 
Policy for Ineppropriate Conduct and Inappropriate Use of Computer/Network 
Resources. You accessed three Legal Department employee computers for a 
non-borough related purpose and then you were dishonest both aboul your 
conduct and the reasons forthe conduct Shortly after this incident, however, 
you comptetely admitted the wrong doing, acknowledged the Inapproprlateness 
of your actions and have fully accepted responsibility. 

it has been apparent In the last several months that you are under sighiricant 
' stress and it has affected your judgment, as evidenced by your actions on March 
12.2008. 

r believe that this was an Isolated event, and given your full acceptanca of 
responsibility fbr your actions, I am imposing the follo>Â n9 mitigated discipline: 3 
day suspension, mandatory referral to the Employee Assistance Program for 
evaluation, and a six month probationary period. Please be advised that any 
further behaviors such as these wiU notbe tolerated and will be grounds for 
further disciprmary action, up at and Including termination of employment. 

You will be suspended without pay for three (3) days, scheduled for Thursdav 
March 27.2008 to iyior\dav March 31.2&0B. You will be expected to retum ta 
woric on Tuesday. April 1.200B. 

You are also required to participate in an assessment through the Empioyee 
Assistance Program (EAP) Mandatoiy Referral Process. Please call 1-B00-759-
6302 to schedule an appointment. Failure to fully cooperate with Magellan will 
be consldeied gross insubordination and will lead to Immediate termlnatk)n of 
your employment 

33 



Page two, Miller Discipline 

You will be required to serve a six (6) month probationary period, effective April 
1.2008 to October 1.2008. During this period, if there are further issues or 
dissatisfaction with your peiformanoe. I have the discretion to non-retain you. 

Finally. I expep̂  that you will woric hanj f o rebuild the co-worker relationships that 
were hanned due to your actions on March 12.2008. It will take effort on your 
part to regain their trust. 

This letter of Disciplinaiy actksn shall be removed for your personnel file no later 
than two (2) years from the date of this tetter, provided there are no further 
inddenls. 

Date 

Date r 

cc: Sallie Stuvek, Human Resources Director 
Joe Miller. Personnel File 
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