FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

STATEMENT ON ADVISORY OPINION 2013-04 DEMOCRATIC GOVERNORS

ASSOCIATION/JOBS & OPPORTUNITY
VICE CHAIRMAN DONALD F. MCGAHN

For the reasons set forth in the Comments submitted by the requestors, the Democratic

Governors Association and Jobs & Opportunity (“J&0”), I believe that the Commission lacks
the legal authority to subject J&O to the restriations an federal election activity at 2 U.S.C. §
441i(b)(1). In their comments, the requestors note:

“[TThe plain lenguage af section 441i(b)(1) of the Act is unambiguous — the FEA
restrictions cover associations of state or local candidates or officeholders, but do not
extend t? entities that they establish, finance, maintain, or control, or that act on their
behalf”;

“The use of different terms in thc same statute presents a question of statutory
interpretation: namely, whether Congress’s use of the different language signifies that the
provisions mean different things or, alternatively, whether Congress used different
languege despite intending for the provisions tn meao the seme thing. The Suprome
Court has provided a consistent answer to this question: where Con%ness uses different.
terms, it should be presumed that Congress means different things”;

“This is not a question of first impression for the Commission. In 2002, following
passage of [McCain-Peingold], the Commission and the regulated community engaged in
a spirited discussion of the Commission’s proposed regulation;™

“[TThe final nile did mot extend the reach of part 300 to entities established, financed,
mainttined, or controlled by stair assactetions. Inatead, it expressly limited the scope of
section 300.2(c) to entities eatablished, finmeed, maintained, or contralled by a “national,
State, district, and local committees of a political party, candidates, and holders of

! Comment on Advisory Opinion Request 2013-04 dated July 22, 2013 on behalf of the Democratic Govemnors
Association and Jobs & Opportunity at 2 (emphasis in the original).

2 Comment on Advisory Opinion Request 2013-04 dated September 3, 2013 on behalf of the Democratic Governors
Association and Jobs & Opportunity at 3.

31d. at4.



Federal office, including an officer, employee, or agent of any of the foregoing persons . .

e “Draft B suggests that the Commission is empowered to import definitions of ‘agency’
from enforcement actions or advisory opinions adiiressing provisiors outside of 2 U.S.C.
§ 441i or part 300 of the regulations. The Commission expressly rejected this positian in
its [Explanation & Justification] aceompanying the regulation. ... The Commission
could not have been clearer. It understood the statutory references to ‘agents’ to
implement ‘specific provisions and lxmltatlons . on behalf of specific principals,’
which did not include state associations”;’

e Therefore, “Draft B . . . is entirely unmoored from the Act, the regulations, and the
Commission’s precedents . . . [and] abandons well-established, neutral cannons of

statutory interpretation in pursuit of a desired outcome. .. .";°

o “[FJollowing these noutral principles nf statutary interpretation advances the regulatory
objectives of the Act in the long run. Dlscardmg them here would make it easier to
undermine Congress’ intent in future cases.”’

Because the requestor has so ably set forth the relevant legal reasoning, I hereby attached and
incorporate by reference the requestor’s comments on question two of Advxsory Opinion Request
2013-04 in lieu of a traditional statement.

Moreover, although the requestor does not have the benefit of a formal advisory opinion,
I note that due procoss presiudes any enforcement action against J&O regarding the activity
discussed in question two. In addition to being beyond the Act, the interpretation set forth in
Draft B 1mport1ng eoncepts of agency into this provision was expressly rejected by the
Commission.® As explained in FCC v. Fox Television Stations, Inc., “[i]n the context of a
change in policy . . . an agency, in the ardinary course, should acknowledge that it is in fact
changing its position and ‘show that there are good reasons for its new policy. 9 The
Commission has not clearly acknowledged a change in policy, nor has it set forth good reasons
to justify such a change. Therefore, the Commission may not pursue an enforcement action
against Jobs & Opportunity should they choose 1o act.

4 Id. at 5-6 (quoting 11 C.FR. § 300.2(c)(1)) (emphasis in the original).

% Id at 6 (quoting Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67 F.R. 49064, 49082
(July 29, 2002)) (footnotes omitted).

Sldat7.
1.
8 See Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67 F.R. 49064 (July 29, 2002).

%132 S. Ct. 2307, 2315-2316 (2012) ( “Fox II") (quoting FCC v. Fox Television Stations, 556 U.S. 502 at 515 (2009)
(“Fox I"))
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Dear Ms. Werth:

. WeimwnungonbehalfoftheDemocmﬁcGovermrsAssocmnm(“DGA”)andJobsmd
Opportunity (“J&0™) in response to comments (the “Comments™) filed by the Campaign Legal
Center and Democracy 21 (the “Commenters™), in connection with the above-referenced

" advisory opuﬁon

The Corsmyenters ask that the Commission look te ths “plain lenguape of the statute™ to resclve
this roquest. We agrer. When it wrote the Bipurtisan Catnpaign Reform Act (“BCRA™),
Congrexs chmre 2o to extend the financing restrictions on voter registration, voter identification,
get-out-the-vote activity, or generic campaign activity to organizations, like J&O, that did not
coumt any state oc local offitehabdems or eandidates amang its memsamhip. Consequently,
neither the statute nor the Commuissien’s regulations provide any legal basis to restrict J&O faom
using nonfederal funds to pay far these election activities.

L The Commission lxcks any legal authority to subject J&O to the FEA restrictions at
' 2 U.S.C. § 441i(b)(1)

J&Q is an unincorperated nenprofit assmelatinn foented iv the District of Columbia. It plans to
make independent expenditures in selected gubernatorial races, including expenditures for

! Jobs and Opportunity has filed a Fomn 8871 with the Internal Revenue Service,
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activity that will qualify as Federal election activity (“FEA™) under 11 C.F.R. § 100.24. Under
Distrtet af Calumbia laaw, an “unirmcperated nonproiit sssocintion™ messs an organization
“consisting of 2 or more members joined under gn pgreement that is owl, in & record, or implied
from conduct, for one or mare cammon, nonprofit purposes.” D.C. Code § 29-1102(5). J&0’s
membership consists of just two individuals — Colm O’Comartun, the executive director of
DGA, and Ben Metcalf, the chief operating officer of DGA —~ neither of whom is a state or Iocal
candldateoroﬁiceholoe!

Anhe Cm:mhmwﬂhhvdyeoncede,hnmgatleasttwomembmwhomstateorloeﬂ
candidates or officcholders is the sine qua non of being classified as an “association or similar
groyp of caodidates far State av lnsal rfifice ar of individuaie halding Stete ax local office.”

See Carxments at 4 “Haxsewrers axsoeintions are not subject to the merniations; trade
asseciations are not subject to the restrictinns; bar associntiens are mat subject to the restrictions.
Assaciations of state or local candidates or officehelders are subject to BCRA's FEA
restrictions.”). Neither of I&0’s members are state or local candidates or officeholders.
Therefore, by law, J&O canmot ifself be classified s an “association or simifar group of
candidates for Stute or locat offiee or of invideals holding State or lecal office.”

Reangnizing this, Commentess sont alicge that “J&0 is the agant of DGA™ med, 2s a msult,
“roust aisa b required to pay for FEA with fademl fimds.” Goments st 7. To sopport this
argument, Commenters cite to the Commission’ seoordmatmnregulauons,thekemtement
(Thizd) of Agency, and an enforremast actinn involving a fedmlly-chnm:ed savings
association. /d. at 7-8.2 Noticeably absent from the commenters’ argument is any analysis af
section 441i of the Act ar part 300 of the Commission’s regulations. From the Commenters’
perspective, the omission is understandable: these provisions clearly establish that while the FEA
restrictions apply to s “associatinn or similar group of candidates for Stave or local office or of
indlviduals hoiding State or local office,” they do nof apply to an entity “acting on behalf” of
such an asseciation of an snutyestabhshod, flisanced, matintained, or centroltzd by sach en
assagiatien. Thanifare, zeem assuming axgwando that DGA is an “maccistitn es stmilar peoup of
candidases for fitnse ot loml offime o2 of insividuals holding Sixie ar lenal affice,” the
Ciusmnizsiom lacls lngal actherity to mbject J&Q ta thm FEA mstsictions.

On this issue, the plain language of sectian 441i(b)(1) of the Act is unambiguous - the FEA
restrictions cover associations of state or local candidates or officeholders, but do ot extend to
entities that fhey establish, finance, maintain, or control, or timt act on their behalf:

2 Thie aommittittion sgresmait citss] by Commensom, MUR 6108, sidrmsss the cittannstanses in wiilsh a corpman
subsidiary is oonaldred te Le diatinct fitun its corpomte pasent for purpasea ofi2 U.S.C. § 441h(a). Thar iz,
which draws heavily from corporate law principles and long predates BCRA, is inapposite to the narrow question of
which associations are subject to the FEA restrictions found in 2 U.S.C, § 441i(bX1).

£7095-0801/LEGAL27315799 3
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Except as provided in paragraph (2), an amount that is expended or disbursed for Federal
electicn activity by s Stase, distrist, an lotal cammittes of a palitical pasty (inoliading a2
entity that is directly or indifectly estahlished, financed, maintainad; ar ecntrolled by a
. State, district, or loxal committee of a political party and an officer oragent acting on
behalf of such committee or entity), or by an association or similar group of candidates
Jor S¥ate or local office or of individumls kokSing State or local offiice, shall be mmde
from fimds subject to the limitatiors, prohibitions, and reporting recquirements of this Act.

2U.S.C. § 441i(b)(1) (emsphustis added). Hawe, Cangress expicanly pamvides tiet thn FEA
restrictions apply to a State, district, or local committee of a political party along with entities
established, fimmecmi, nuaintainnd, or camttetied by sich cemmiitees and afficers ar agenis asling
on their haba!f, But Cangress chase mof to inehida language axtanding the FEA zertrictions to
entities astablished, finenced, maintnimed, or contralled by an association of state or Ibcal
candidates cr offiecholders, or to officers or agents acting on behalf of such associations.

This omission was not accidental. WHen it included associations of siate or local officehsiders
and ea:lidives within BCRA’s ambit, Congrewu was sating M the very edge of its comslitutional
powers. Congress justified this intrusion into nonfederal elections as a prophylactic step to
prevant fedural enndjtiatey axtd nesitem! party commitices fiom uaing thisve sssuniations o
sunpinag state and loos narty comamisioss ws the vehicles thromgh vebsivh e soordirsged
campeign vass run. 1t wies rensmaxble fisr Congmmes to stop thens mikhar shen try to Iny oae
prophylaxis ypon anather, by extamlizg BCRA's testriction to cntities thnt actod in concast with
associations af state or lacal candidates and officehaiders, hut didnot inaludo eny much
candidates or officeholders among its members.

Congiess took a careful, balanced approuch in this area, chousiny to apply certain restrictions
only to “principals™ while applying athers tu pervons and eittities acting in conceat with
“paisuipals” us o/eil. Whion Congress wantid s extinad BCRA's restrictions to “agents” of the
principal or entities “established, financed, maintained, or controlled by” the principal, it did so
exglaitly. Sen 2 U.S.C. § 441ifg)(2) (“The prihibition established oy pxmgraph (1) appine to
any sach nationsi caxnmittos, any offiesr ax dgant actihy an baluiif of such » wikions! sasmnitice,
and nuy entiiy that is directly ar indireotly establigloed, finanond, meintained, wr anntraticd by
such a national conmittee.”); § 441i(e)(1) (“A eandidate, individual holding Federal office,
agent af u candidats or an individual haiding Federal office, or an entity dizectly or indireetly
established, financed, maintained or controlled by or acting on behalf of 1 or more candidates or
individuals holding Federal office, shall' not ....”). Commenters’“request that [the Commission]
read” axiditional restrictions into secfion 441i(b)(1) “when it is clear that Congress kirew howto
specify [these restrictions] wien it wanted to, runs afoul ef the usuat rule that ‘when the
legisigture uses sartain langunpe in owe part of the statuoe end diffésent lasgusgs in snother, tie
coixt awmome diffmast mossings mmon lntunied.'” Soxs v. Ahasxwnischain, 542 U.S. 682, 712,
n. 9 (2004), citing 2A N. Singer, Statutes and Stetutory Constsuctien § £6:06, p. 194 (Gth rev. ed.
2008).

87035-0081/LEGALEIS 157993
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The Commission's regulations also clearly preclude a finding that J&O is subject to the FEA"
restrictions. For purpases of pact 300, the Casumissicm dafined the terra “agent” to not inciude
persans acting on behalf of aseoaiations of state or local candidnées ar officebolders, In its
explansation and justification of the regulation, the Commission expresaly rejected Commenters’
claim that a part 300 “agent” includes any person deemed to be an agent under the common law
or under another section of the Act. See Prohibited and Excessive Contributions: Non-Federal
Funds or Solt Money, 67 F.R. 49064, 49082 (July 29, 2002) (“[T]he Suprcine Court has made it
equally clear that mot cvery memrce of agency law should be incorpereted into Federal sttutes
whare full incwrporation is not necessary to effect the statute’s underlying puspose.™).

Instend, the Comimission moognisesd tnt “Title I.of BCRA rafiars th ‘agostn’ tn aler to
implement specific prohibitions and limitations with regard to particular, enumerated activities
on behalf of specific principals.” Id., 67 F.R. at 49083 (emphasis added). The reguletion itsalf
provides that “[flor the purpeses of part 300 of chapter I, agent means any persan who has actual
autherity, either express or implied, to engage in any of the following activities on behalf of the
specified persons: ... national committee of a political party ... State, district, or local committee
of a political peety ... an individual whe is a Federal candidaw or an individual huldisg Federal
office ... fand] an individus who is 2 emdidae for State er local office ...." 11 CF.R. §§
300.2(b)X1) - (4). A person is not an “spas’™ for purpests of part 300 unless it aots on betialf of
one of tiee prineipes specifinally mmmmaeated in parts 308.2(b)(1) tibough (¢). Bavmme J&Q is
nrnmgonbnhalfofmy uf these four principals, i¢ cannot ke clamsificd ar an “agent” for

purposes of part 300.3

Likewise, the Commission recognized that the term “establizh, finance, maintain, or control”
only “appears in BCRA 'in the context of natiorml party committees ... of State, district, and local
political party committees ... and of Federal candidates and Federal officeholders.” 67 F.R. at
49083. The regulation specifies that BCRA'’s restrictions extend beyond the principal only
where the eutity at issue is established, firmmcod, muioisined, or controlled by a “natiesal, Stats,
ditiriet, and ioced committeessof a paiigicsl susty, cemdidains, snd holdass of Fedesal office,
inchulirss an officer, employee, or agant of any ofithe forcgding nemons ...." 11 CF.R. §
300.2(c)(1). On the othor band, the sestrictions do xot extend tn anditisa nstablisised; finannad,
maintained, ot centroliad by csseaitions ef state or lacal candidates or officeholdew. Bacauae
J&f£) is not esmblished, financed, maintained, or controlled by one of the thuce spansors
enumerated in part 300.2(c), it is not an entify “established, financed, maintained, or contralled”
by a covered spansor for purposes of part 300.

3 Cammenters do mot allege that J&O is an agent af any partisular state afficeholder ar candidlate for purposes of 11
C.F.R. §§ 300.70 - .72. Nor could they. A person is an “agent” of a state officcholder or candidate only when it has
actud! autherity % sperdl fithdlls for a public comrmunit=rion on the officeholder or candidate’s behalf. /d §
300.2(b)4). As an independent expenditure organization, J&O does not have such actual authority.

87095-0001/LEGAL27315799.3
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The Commission simply lacks the legal authority to subject to J&O to the FEA restrictions set
forthr in snation 441i(b)(1). J&O is »ot 2 asacasintion of state or lonal candidates ez
officebolders, because ita membership doee.not include any state er local candidates er
officeholders. It is not an *“agent™ for purposes of past 300, bacause the FEA restrictions do nat
extend to persons acting on behalf of an association of state or local candidates or officeholders,
and J&O is not authorized to act on behalf of any of the four principals enumerated in part
300.2(b). Finully, dw: FEA restrictions do ot extend w entities that are estatlished, financed,
mlmmmed, or cumtrolled by an assueldtion of state oz lecal camdidates or officeltolders, &xd J&D
is not established, fimancod, maidteined, or mtrolhnl by any of the three spumnsors enumezated in
part 380.2(c).

IL  Allowig J&O to spend nonfederal funds on independent expenditures in support of
nonfederal candidates would not lead to a circumvention of BCRA

Commenters suggest that allowirtg J&O to spemd nonfederal finds on imfependent upmdﬁmes
that ql.llllfy as voter registretion, voter identification, get-out-the-vote uctivity, or generic
campaign activity would “invite massive circumvention of BCRA'’s soft money prohibition.”
Come=sns 8t 7. Comsmunters do uot mmrshal any factual evidenus for this claim, whith refiects a

busic misunderstending of hexv political cxmpalgns opecate in reuactive.

First, J&0 is nat a viable suhstitute for a atate er local party eommitive. For fedurnl cendidates
and national party commiittees, state ar loaal party committees provide an attractive vehicle
through which a coordinated voter registration, voter identification, and GOTV campaign can be
run. However, the Commission’s coardination regulations would preclude J&O from
coordinating public communications with federal candidates or party committees that refer to a
federal candidate close to an election, and would even preclude J&O ftom coordinating public
communications daring the pre-election window that include generic messages such as “Vete
Dunrocratic.” 11 C.P.R. § 109.2). There is no =way to run an effictive coordinated oanpaign
witli thuse types of meftictions.

Second, BCRA probibits fedaml ecniidates and neonal paity cammittens from ssliriting on
directing any nonfederal funds te J&O0. See 2 U.R.C. §§ 441i(a), (¢). The cermeaters’ conocemn
that “parties would react ... by directing soft money contributions” to J&O is particularly off-
base, given that federal law would prohibit national party committees from “directing” any funds
to J&O because it does not report to the Federal Election Commission. Jd § 441i(a)(1). There is
no evidence - either in the Commission’s enforcement history or the Commenters’ analysis —
matfederalmdxdmsmmﬁonﬂpaﬂymmmmshawuwmpwdmcmmmﬁwmmm
or: seliciting or directing soff money to orgastzutions llice J&O.

Thlrd,themismhgllhﬁisﬁn'ﬁleﬁlmisionmemlmﬂmdmwouldseﬁto

“purchsse influence™ with federal officeholders endl candidrtes by danating ta J&Q. Sae
McCannell v. FEC, 540 U.S. 93, 161 (citing this conces in tiphalding restrictions on state and

87095-0001/LEGAL27315759.3
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local party committees). The Supreme Court has held that “independent expenditures, including
thnse made by sorpemtiaas, do sot give rise to asrmptien ar the appesssnns of cormptisn.”
Cizigens United v. FEC, 553 U.S. 310, 357 (2010). In tum, the D.C. Cireuit, sitting en hanc, held
that “contributions to groups that make only independent expenditures also cannot corrupt or
create the appearance of corruption.” SpeechNow.org v. FEC, 599 F.3d 686, 694-95 (D.C. Cir.
2010). If contributions to groups that make independent expenditures in federal elections cannot
corrupt federal officeholders, neither czu contributions to groups that make independent
expenditures ix nonfederal elections.

Fmﬂh.mmﬂmlmlwswrunqmdntmuchoftheworkoﬂwbeeondmd
separately from the elected officials who comprise DGA’s membership.* Just as federal law bars
independent expenditsse azmmittess from coonlincting theis activities with officeholdars and
candidates, many state laivs do the same. These state laws will generally preclude DGA
members from requesting or suggesting that particular expenditures be made; being invelved in
decisions regarding the content, intended audjence, means and mode, timing or frequency, or
size, prominence, or duration of a communication; or allocating funds among various campaign
activities, such us television or radio ads, digital cormmmnicatiozs, end field orgenizing. Instead,
the Iaw in these states dictats that these desisions be made by persor=el walled off from DEA's
membezr and other DGA staff werking closely with oendiddtes and pasty cosmeitbens.

OL. The Commimten hay the antherity te Mﬂmtmui nutnubjuttnthmi
rastrictions

While the Commission lacks any legal authority to subject J&O to the FEA restrictions, we agree
that the Commission could interpret section 441i(b)(1) to apply to DGA. Notwithstanding the
commenters’ arganents to the contrary, however, the statute does not compel such a finding.
Instead, Congress granted the Commission the authority to determine which associations
consisting of one nrere state ¢r loval candidates or officehokders are subject to the FEA
rexvictions.

In srguing otharwiss, Cammantans point to 2 U.S.C. § 431(20)(A), which they descrine aa
“detailed and comprehensive,” “unusually precise,” and intended “nat [to] leave any rcom ... to
be restricted in its scope by administrative interpretation.” Comments at 2. But Commenters
here are talking about the definition of FEA, which is not at issue in this request, rather than the
definition of an “association or similar group of candidates for State or local office or of
individuals holding State or local affice,” which is. Commenters also argue that the decision in

¢ Commenters suggest that DGA's members have the power to “hire, fire, or otherwise control 1&£0’s officers and
decision makers.” Commeltts at 7. But this igmores the fact tiay Mr. O'Con=xtan and Mr. 1detcalf’s legel sintus s
members of JiO is imclepedant om their stehes 53 pfficezs of DGA. Ewan if DGA terminatad Mr, O’ Comariwy
and hie. Miotcalf tomortow, they would still he m=cogrized as memters of LRO ender Distriet of Colubia losv. Seo
D.C. Code §§ 29-1102(4), 29-1115.

87095-0001/LEGALZ7315759.3



July 22, 2013
Page 7

Shays v. FEC, 337 F. Supp. 2d 28 (D.D.C. 2004) forecloses the Commission from interpreting
the statute to exmlude DGA from tier reach of the FEA restrictans. But Shqys stands for a
distinct proposition: that the Commissinn may aot exempt associations of state or local
candidates and officeholders, as a whale, from any FEA restrictians that apply to state or local
party committees. It does not speak to the question of which associations quahfyasassocmuons
of state or local candidates and officeholders for purposes of 2 U.S.C. § 441i(b)(1).

In BCRA, Comgrerss did met dufims the tenn “amnciation ax simidlar group of candidates for State
or local office or of individuals holding State or local office.” When it wrote the implementing
regulations in 2002, the Cemmitssion consitiamd whather the tenm “sikoxld he Ritthes dafined in
tha regulations, and if =0, ghost czamgies nf sush assoctsticas or groups in the final togulatinns.”
67 F.R. a1 49096, That the Commissins conzidssed this step indioated ite belis, ai the time
BCRA was passed, that Congress had granted it some authority to define, which associations that
counted two or more state or local candidates and officehalders as members sheuld be ingluded
and which should not be.

Werere a fimute does mot speak direstly tu the precise question at isruu, administrative agencies
muy offer nmsimeblu msrpoetations of that statute. See Chevron U.S.A., Inc. v. Natural Res.
Def. Council, 467 U.S. 837 (1984). The Commission is "precisely the type of agency to which
defermce shemld preseouptively be afforded.” FEC v. Damacratic Sematorial Canpaign
Coneniitee, 454 1J.S. 27, 17 (1981). In the absenge of elear direction frozm Congress, the
Commiasion may interpret the term “associatinn or similar graup of candidates fior State or tucal
office or of indtviduals holding State or local affise” to exelude interstate associations like the
DGA. It shauld do so here, for the reasons set forth in the origiaal request.

Very tsuly you

Mase E. Elias
Jonathan S. Berkon
Counsel for Democratic Governors Association and Jobs & Opportunity !

* The dicta from the Shay decision naming the DGA was a direct quotation from the plaintiffy’ brief on which one
of the Commenters, Democracy 21, was a signatory. It did not reflect a determination by the court that DGA was a
covered association.

87095-0001/LECAL273157593
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Jonathan 8. Berkon, counsel for requestors.
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Re:  Advissry Opinion Request 2013-04
Dear Ms, Werth:

We ure writing on behalf of the Democratic Governors Association (“DGA™) and Jobs and
Opportunity (*J&0"), as the Commission considers Advisory Opinion 2013-04. We write for
two reasons. First, to provide the Commission with some alternative language for the footnote
that we initially proposed in our August 15, 2013 comments. The language aims to clarify that
J&O czuld not rely on the advisory opinion if, ® some peint in tsw fusure, it was deemed an
“alter ogo” f DGA under Washington D.C. lnwe. Sivand, to explain why we oenot endorse ga
opirdon that seeks ta regulate J&O as in “agoet” of DO

L The Commistion can misdify Draft A i withhohl protandion of the advisary qplikisn
in the event J&O ware desmad 2n “niter ega” of DGA unter Washington D.C. law.

In our August 15, 2013 comments, we proposed that the Commission append a footnote to the
end of the sentence on page 5, line 16 of Draft A, which would read: “This conclusion is
premised on J&O remaining a sepurate legal entity from DOA wiwder Washingwen B.C, law, If
J&O were found te not be a separate legii eutity fom BIGA vnder Washingten D.C. liw, J&O
could no longer rely on this opinion.” In our view, this language would withhold protection of
the adwisory opinion in the evant J&O were draveni tn be am “altat ago” nf DGA untinr
Waskiggten D.C. law.

At the hearing on August 22, 2013, however, some commissioners expressed conpem that the
language did not reflect the established case law. To ensure that the footnote properly reflects
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the established case law in Washington D.C., we propose the following amended language for
the footnate: “This canclusion is premized on J&O not being feund to be an “alter ega’ of DGA
under Washington D.C, law, as articulated in Vuirch v. Farr, 482 A.2d 811 (D.C. 1984) and
subsequent cases.” Such language incorporates, by reference, the full body of law that has been
established by courts in Washington D.C. and does not narrow or broaden the.scope of that law.

II.  The Compiissiow kias nw Bunl metbority e roguinis JRO a3 an “agent™ uf DGA.

We write separately to oxplain why we sznnot ewinsse an apiuvine tmt seeks to regulats W&O as
an “agent” of DGA. Suchanopmionwomdbeeonmmthcredmlﬁlecuonc-mmm
(the “Act™), the Commmission’s regulatinns, and its prior gyidasce.

A.  TheStatute

At issue in this matter is the meaning of 2 U.S,C. § 441i(b)(1), which restricts the sources and
amounts of funding that can be used to finance Federal Election Activity (“FEA™) by certain
persons, When Congress authored this provision, it used different terms to explicate the scope of
the resssigseions that apmly ta soier passien, en the ond hand, and stme asatiations of caadidates
and offisials, o tiss miiy:

[Aln smount that is expended or disbursed for Federal eloction activity by a State,
district, or local coramittee of a political party (including an entity that is directly or
indirectly established, financed, maintained, or controlied by a State, district, or local
commilttee of a political party and an officer or agent acting on behalf of such
commitiee or entify), or by an association or similar group of candidates for State or local
office or of isdividuals holding Stte or ldcal office, shall be made from funds sbject to
the limitetions, prohibitions, and reporting requirements of thiv Act.

Id. (emphasis added). Congress isblled ths ighlightsd panenthatical phrass wham mfursing to
state parties; i then enciutind the phrmss when refecring to state szencistiana;

The differences in language can be seen even more plainly when we break the passage into its
component parts. The state party restrictions apply to amounts spent an FEA by:
[A] State, dimrict, or local corimittee =f a political pamy (including en entlty %at is
directly or indirectly established, financed, maintained, or controlled by s State,
distrigi, or local ecommittes q’-pdmpwlml- of)ices oz agent aeting on t—ﬂ‘
. af duek csmitiae ar entityd ...

Id. (emphasis adided). D= the ather hand, the sisic associatian restrictions gpply te amounts
spent on FEA by:

[A]n assoctation or similar group of candidares for State or local office oro'.'ihﬂividuals
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holding State or local office ....
Id

The use of different terms in the same statute presents a question of statutory interpretation:
namely, whether Congress’s use of different language signifies that the provisions mean different
thinss er, alternatively, whisther Congresomed differsnt languasge dseplte inteeding fos Gea
previdious, to mussl the sme tiiing. Tix Soprenas Catrt hes proviiied 2 cossisumt anyvem te thiki
question: tohene Cortgrves uses difSacent teoeh, it simuld be pmamantyd that Congross aewcs
diffesmtt things. Writing for a umesissous Osurt, Juaties Ruth Badiar Ginebngg explninod, “we
ordinarily resist zeading wazds or elements intp 2 statuic thet do not appesr an its face ... As this
Court has reiterated: ‘[W]kere Cangresa includes particular lenguage in one section of a statute
but omits it in another section of the same Act, it is generally presumed that Congress acts
intentionally and purposély in the disparate inclusion or exclusion.”™ Bates v. United Srates, 522
U.S. 23, 29-38 (19%7) (quoting Russello v. Uifted Stares, 464 U.S. 16, 23 (1983}).

In @ 2003 indvimmy wpitticn, tise Conmission relicl o tiis oxmsn of swfulsry interpratation %
firid fhat the term “any election enbwr fkun an elvctide flar Fadain! office,” fhr purpmses of pest
300, included state ballot measures. FEC Adv. Op. 2003-12 (Flake). Responding to critics who
arguos] tham the Cicnmission hesl sot previcraly onplied sl Act to stataballot resasies god that
Cangress bad zot discussed the matter during the debete ovar the Bipartixan Cempaign Reform
Act of 2002 (“BCRA"™), tha Commission, in an opinion signed by Chair Weintraub, pointed to
the statutory language:

As used in subparsgraph (B) of section 441i(e)(1), tie term, *in connection with
any election other than en elbction for Federal office” iw, on ite facs, clearly invended to
aprly 10 a diffueois category of elections than those covered by subparagraph (A), which
refers to *an election for Federal office.’ This phrasing, ‘in connection with any election
other then nn alestion fler Fedeml office’ sive diffums aignificmtly from the vansiiingy of
other proviziona af tha Aqt thet mensh hayond Fedesal ioisistions. Paticularly selewnd is
the prohitbition an cnntritesions or axpenditures by patisnal hanks and eorparations
organized by autherity of Congress, which applies mcmnm:mwuth ny election w
mypolllicalofﬁce. 2US.C. 441b(2). Where Cenpress paes diff m phst
5 pd diffevent things Cmmexpmdychmmhmltﬂle
mh ot' secuon “lb(a) ho thosemr-Fedenl elections for a ‘political o'.'lice, while
intending a Broader sweep forsection 4%1Ke)(1)(B), which applies to ‘any election® (with
only the exclusisn of electioms to Fethemi office). Thorefore, ths Cermmission conuiudew
that the sssxw of =ution 441i(e)(1)(B) iz mot Limite! # elegtions fur a melitizal offive, and
that the activities of STMP as deacrilied in ysur saquest (aiher than its Federal olesiion
activitios end elcctinnmering commemications) ans st casumtion with an chagtisss ctistr
than an elostion for Fedexal affice. 2 U.S.C. 441i(cX1)X(B).
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ld. (emphasis added) (footnotes omitted), The Flake opinion was adopted ona § to 1 vote, with
alk thmeﬂ?;nmm commissioners voting in the affirmative and two Republican commissioners
joining .

Draft A relics on the same canon of statutory interpretation that the Commission endorsed in
2003 and Justice Ginsburg articulated on behalf of a unanimous Court six years earlier. Draft A
interprets Conspess’ inciunivz of tee puenttawios phane “ineftxiiog oo entily side i diosny or
indirectly sstaliliviend, fimewend, ssizisiotesd, or emcmolled by a Stats, divtrist, ar locol commises
of o politisal party caxd an officar ar agent acting on bakolf of sszh commitsse or exlity” whan
refarring to state parties, and the exclusion of the phrase when referring to stete raaeciations, to
mean that Cengress intended the scope of the FEA restrictions to be different for each entity.
Specifically, that the FEA restrictions would apply to entities éstablished, financed, maiutained,
or controlled by state partics and officers or agents acting on their behalf, but would rof apply to
entities estublisired, financed, maintained, or controlled by stete assceintions, or officers or
agenes acting on their behalf,

Dt B, on the otime tmnd, domarts from this emon of sistuiony ittetpmtation, It somams that,
denplss wxniprling the empanthseticnl phrase when writing the statute, Congress wanted the
Commission to interpret the statute as {f the phrase had been included. Given that this approach
10 statitory intergpratntiaa is st ocitls with tha onc adopted by the Supseme Court and this
Ceraission, one would expeet Praft B to, offar a compelling reason for its proposed departee
from legal norms. But ratlr than defendthis departure, Draft B fails to even acknoswledgs it.

B.  TheReguistion

This iz oot & yuestion of fimt imgremien for the Cemmisniom. In 2082, following pasmge of
BCRA, the Commission and the regulated community engaged in a spirited discussion.of the
Commission’s proposad segnlesian,

The peopozad BCRA azgulasion cefined tha term “agent” to men“nymnwbinannl
express oral or written authority to act on behalf of a candiciate, officeholder, or a ngiangl
committee of a political party, or a State, district or local committee of a political party, or
an entity directly or indirectly established, financed, maintained, or controlled by a party
committee.” Prohibited and Excessive Contributions; Non-Federal Funds or Soft Money;
Propesad Rule, 67 P.R. 35654, 33680 (May 26, 2002) (emphasis added). Nolably, & persor
* acling en bistialf of a stulw aswacistion was nmo? incldedinthem!defmitﬂmef"m" o,
dimgly, veould not teia bowrn coenmed By the mestintizms of pest 300 Ftt the propexed miy
been adopted ns drafted. Similarly, the preposdc regiilutiom deiinad the iores “dimutly or
indirectly oatablislt, snsintain, Smance, or soatrol™ tc “applfy] to Sate, diatrict, or lacal
committees of a political party, candidates, and holders of Foderal offige.” Jd. Notably, an entity
directly or indisactly estahlighed, meiatained, finauced, ar controllad by a stete asaeciation was
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not included in the proposed definition and, accordingly, would not have been covered by the
restrictinng af pact 300 hasd the proposed sule bean adopted as drafted,

The four congressional sponsors of BCRA and their altles in the reform community harshly
criticized aspects of the proposed definitions. See Comments by Common Cause and
Demgzcracy 21 on Notice 2002-7 (Way £9, 2002); Cénumems by Campeiga and MeZia Legal
Cewor on Notitre 3002-7 (Mew 29, 2002); Cemmenis by Outaar fou Responsive Polities an
Notise £002-7 (Mae 29, 2002); Comments by Sentcms M0Cain and Feingold ami
Repnsmtatives 8hnys amd Mezhan on Natiae 2000-7 (Wiy 29, 2002). Titxy advnomnil for
inekaliug “ianplied authority™ sud “spparent nuthority” in the defixiiion of “sgent.” Thoy msshed
to eliminate the exclusion for eatities established: prior to passage of BCRA. Noting that :e
pmposed defimition of “dirently or indizeetly establish, maintain, firmnee, or control” did not
encompass national party committees, they contended that it should, end that it sliould also
include “donars of Levin funds.” But notahly, not one of these commenters — not Common
Csuse, not Democracy 21, not the Campiign Legal Center, not the Center for Responsive
Poiltios amt rait anvy of the congressioral spomsors — argucd tiat persess acting on bel=2f of stte
aswociations sloald b treated as “agents” sultjost fo paxt 380 or that entivs esmblished,
maidhained, finamswud, ar comrolsti by st assacintions shodid be subjzet 1 past 360,

The fizzd Gafimitien of “agext™ tiwinded saomamutarial shoeges from the popoaed mggiatia.
Unlike thr peaposed reguletion, the final rule establisbed that persons acting on hehalf of &
nonfederal candidate were subject to BCRA's prohibition on the use of nonfederai funds to pay
for communications that promote, support, attack, or oppose federal candidates. But the final
rule did nor exrend the reach of part 300 to persons acting on béhal'of state associations.
Instend, it expressly Mimited the definition of “sgent,” for purpascs of puft 309, to persens acting
on behalf of natiorm! party cemmittes, state or local party commitwes, federal eandidates or
offictholdesn, and cime cantlicasus. See 11 C.F.R. §§ 300.3¢b)(1) - (4) (“Fox the purpsesu of pmt
S@ufciqn-l agumt oreane ony merem who hus actesi suthinity, cithée enpross oc impind, to
engage in aay of the folloming m:tivitias w1 beinlf of the seeccifled pereem: ... satiosl
cammidies of 2 poitlisal party .. m&m.mlmnlmﬁapdl-im...u
individusl wio is 2 Fedarml mniillm on an individual holding Federal office ... [een]] ax
individusl who is a candidate for Stite or local offiee ....™)

Likewise, the final definition of “directly or indirectly establish, maintain, fizance, or control”
included somie material changes from the proposed regufation. Unitke the-propaued regulstion,
the tinal rele established it entitiow estublished, flvanced, maimrised, or ventrolied by national
pexty commnittens cenld be subjete to part 300. Bat the final rule did nos extend the reach of part
300 to entities established, financed, maintained, or controlled by state associations. Instead, it
expremly Hmied the scups of saaties 300.2(e) to sutiios estabinhed, finaepd, maintiined, or
cantzolled by a “sational, Stute, dishict, and local comntitieas of » palitical party, eandidstes, und
holdare af Federal affice, insinding an nificsr, employas, 8z 2gant of agy of the foregding
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persons ...." 11 C.F.R. § 300.2(cX1).

C. IheE&I-

Draft B does not include a single citation to section 300.2(b) or 300.2(c) of the regulations,
which define what an “agent” means for purposes of part 300 and which entities “directly or
indirectly cmnblisted, mminmined, frmnved, er conutellcd™ by a spinsor bre sub;astmm.‘sm
Instomxd, Citmt B suggess that texs Cosmuission is espsmsr—ed 6o impoxt definftions @l “zgemcy™
fram oriimpexiant auticam or advisony epinions Mpmvmom outsidoaf’2 U.8.C, gﬁn
or gert 330 of e repmilatinns.

The Commission expressly rejected this position in its E&) accompanying the regulation:'

Title I of BCRA refers to ‘agents’ in order to implement specific prohibitions and
limimtions with regard to particular, enumerated activities on bekalf of specific
principals. The final regulation limits the scope of the definition accordingly in
paragesphs ()(1) through (b)(4). Bssh prowision in psragraphs (b)(1} through (b)4) is
tied to » spmific prvisiam in Titia I af BECRA that raiics an agenay concants 10
implhinent o specifie prahibition an timintinn. The Conanisyion smphasizns that, watler
the Cammissinn’s fioal sogulatim, @ princ{pal conmut A2 beld Labje flor tke weticns of
an agwel unfess (1) the agant has actun) guthority, (2) the egont is acting an behs!f of his
or her principel, and (3) the agent iz engaged in ane of Gie gpecific activitles described
in paragraphs (b)(I) through (4).

Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67 F.R. 490084,
49082 (July 29, 2002) (etnphusis added). The Commissien could not have been clearer. Tt
understood the staigtery refarences te “agemts” to implement “specific prohibitions and
limitations ... on behalf of specific principals,” which did not include state assocliations. /d
(emplmpis added). It viewed the fianl neguiation sa “limie[ing] the soope of the defimition
accordingly.” /d. Amd perlaps seost inpertatly, b “enpphonize{d] that, undsr tee Conmmicaien’s
fina) mgulation, a principal cannet be held lisble for the astions of an agens uniess ths ... agent is
engaged in one of the specific activities desaribed in paragraphs (b)(1) thraugh (4)." &

To recap: in 2002, the Commission said that, as a maner of law, a principal could not be held
liable uniess a person acting on its behalt was ergaged in one of the specific activities described
in puragraphs (b)(1) through (4). J&O will not engage in wty of these specifit avfivities,

! The Gammissiza alyo expressly ralecsec sias idea af'1e(yliig on the commpn law te supply the sefinisitn sf
See 67 F.R. a1 45082 (“[TThe Supreme Caurt has made i¢ equally clear that net every nusnse of sgency law should
be incorporated into Federsl sttutes where full incorporstion is noc necessary to effect the statute® sunderlyln;
puspor.”)
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Therefom,theComnﬂssionmynotregulatel&OaanagentofDGAundermeOOor
otherwise hold DGA liable for any of J&O's activities, unless J&O is deemed an “alier ego” of
DGA under Washington D.C. law. DmﬁB‘lsuggesuonmmeeonmisdtwlyltoddswxﬂ;
the Commission’s pronouncements from the 2002 E&J.2

II. Conclumion

We strongly urge the adoption of a modified Draft A. It is 8 compromise draft, grounded firmly
in law, and worthy of the Commission’s support. Draft B, on the other hand, is entirely
unmooead from the Ast, the reguiatiens, and the Commission’s precedents. Draft B abxivdons
well-established, neotral creions of statutary intorpretation in pursuit of a desired outcome. As
Advisory Opinicn 2003-12 shows, following these neutral principles of statutory interpretation
advances the regulatory objectlva of the Aot in the long run. Ducudmgtlmherewouldmke
it easier to undermine Congress’s intent in future cases.

Marc E. Elias

Jonathan S. Berkon
Counsel for Democratic Governors Association and Jobs & Opportunity

1 Some commissioners have expressed concern that voting in favor of Draft A would require the Commission, in the
future, to identify express langusge in the Act before applying its restrictions to persons acting on behalf of

principals, But our argument is narrower: where Congress has limited the scope of agency in the statute and where
tlmeguhm properly reflect these limitations, as they did following passage of BCRA, the Commission must
abide by these Iimhtionlmﬁnuu advisory opinions or enforcement actions. The scope of Draft A is limited
specifically to part 300 of the regulations.
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