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April 24, 2013

Mr. Anthony Herman
General Counsel

Federal Election Commission
999 E Sweet, NW
Washington, D.C. 20463
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Dear Mr. Herman:

DB Capitol Strategies PLLC (“DBCS") submits this comment regarding AOR 2013-02, an advisory
opinion request enbmitted by Mr. Dan Winslow, which requests guidance on whether same-sex spouses
“lawfully married under the law of a state that recognizes same-sex marriage each have their own separate
coniritmsion limita undar the Commimion’s spause contribution rule,” codified at 11 C.F.R. § 110.1(i).
AOR 2013-02 at 1. QACS submits this public comment as a law firm that represents several candidates
and political committees and regularly advises clients on compliance with the Federal Election Campaign
Act (“FECA”). This comment represents our own views on the law, not those of any particular client.

The Defense of Marriage Act (“DOMA™) defines marriage as “a legal union between one man and ane
woman.” 1 US.C. § 7. An increasing number of states and the District of Columbia, however, recognize
marriage to include to samre-sex spouses. Moreover, the Obama atiministiation has declared it intent to
refrain from enforcing DOMA. This disparity between federal and state law, the extent that DOMA is or
will he enforced, and the eoncordent inconsistencios ameng the sevesal statas atl have substantinl
implications for campaign finance law. And the Federal Election Coemnission (“FEC”) bas not idontified
who is a spouse or family member for campaign finance law purposes.

With the legal definitions of “spouse” and “family member” currently in flux, uncertainty exists regarding
precisely which solicitations and contributions are permitted, and which are forbidden. This ambiguity in
the law persists to the detriment of individuals wishing to exercise their highly protected First
Amemdment rights of specch and association. Putative speakers, in an effort to “steer far wide of the
unlawful zone,” may simply refrain from speaking. New York Times Co. v. Sullivan, 376 U.S. 254, 279
(1964).

As:the single entity respensible for issuing and explaining vampaign fieance reguligions, the FEC has a
statutory duty to explain the laws it enforces. Sae Federal Election Campaign Act Amendments of 1974,
Pub. L. 93-443 (Oct. 15, 1974). To enable compliance with the law and avoid potential First Amendment
harms, DBCS respectfully requests the FEC address the following issues in its forthcoming Advisory
Opinion: 1) Whether same-sex spouses residing in a state that recognizes same-sex marriage are included
in the restricted class of incorporated entities’ Separate Segregated Funds (*SSFs”™) based on their status

as fumily miembers, aud whethur sante-sex spouses snay make jdint contributions to such SSFs; and,

2) Whether the samte holds trus for same-sx spouses who relociute to a stat: that dues not recognixe
same-sex marriage.

L The FEC has a Duty to Issue Adviee an Camyiaign Finance Regulations

Coangrese created tive FEC ta inicrpiet and enforce fedaral election and campaign finanee law. As a
consequance of varioue davelopments outside the election law cnntext, that law is now unclear.
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Though FEC regulations employ the terms “spouse” and “family member,”' nowhere does the FEC
define either term. Looking to federal law, Congress defined marriage as only between a man and a
women in DOMA, but the current administration has stated its intent not to enforce DOMA, aguing that
it is unconwtitutional. In the nieanthne, increasing numbess of Nates ullew same sex-marriage. These
shifiorg definitions of merriago, epatare, and family merabac have pmafownl impiications fer nampaign
finunoe lew, amd only the FEC can pravide much-neoded midaece.

IL Relevant Law
A. Permissible Solicitation of Spouses as Family Members

Under current regulations, the connected political action committees (“PACs™) of corporations or labor
organizations, or SSFs,2 may only solicit contriwions from a specificatly enumerated class of persons
within their respective organizations. 2 U.S.C. § 441b(b)(2)(A); 11 C.F.R. § 114.3(a)(1). A corporation’s
restrictod elzas molode its stockholdere, exaohtive ar esiministiutive persoanel, and their families, and e
executive and administrative personnel of its subaidisries, branches, divisians, and departmenin and thair
families. 11 C.F.R. § 114.1(j). A labor organization’s restricted class includes its members, executive or
administrative personnel, and their families. /d.> Accordingly, a connected PAC may permissibly solicit
contributions from the spouse of a restricted class member because the spouse is, by operation of law,
also a member of the restricted class. See id.

B. Spouses and Joint Contributions

Individuals muy contribute it amounts up to $8,000 per year to connected PACs. 11 C.F.R. §110 (d). An
individual must use his or her own funds to make such contributions. 2 U.S.C. §441f (“[n]o person shall
make a contribution in the nkme df anotter. . .”). The requlations recognize that even if only one spouse
has an income, each spouse has his or her own separate $5,000 limit. 11 C.F.R. §110.1(i).

Further, spouses may make joint contributions. 11 C.F.R. §110.1(k). A joint contribution is made by more
than one person using a single check or other written instrument that represents the personal funds of each
contributor. /d. For the purposes of contribution limits, a joint contribution is attributed equally to each
contributor, unless an accompanying statement indicates the funds should be divided differently. /d.

III.  The Defense of Marriage Act

DOMA dafihus marrtage 0 only beavern a man aid a womae, and requiias the tmm “epcause” bo
interpreted in all federal statutos, regnlations, and rulings as enly “a person of the oppasite: sax who is a
husband or a wife.” 1 U.S.C. § 7. Under DOMA, same-sex couples legally married under the laws of their
domiciliary state are not recognized as married under federal law, and other states are not compelled to
recognize their marriage. See id; see 1 U.S.C. § 1738C (“But states cannot be required to give effect to a
same-sex relationship that is treated as a valid marriage under the laws of another state.”).

! See, e.g., 11 C.F.1. § 110.1 (permitting “spouses™ to make joint contributions).

2 Carpuinitions end Esbor uniong cammt make campaign contributions, but iy muy set up a SSF tb du so. The FEC
refers to such finds ar coaneated PACa. See FEC Campaign Guide for Corporntions and Labor Unions (2667),
available at http://www.fec.gov/pdficolagui.pdf.

3 The restricted class of an incorporated membership organization, incorporated trade association, incorporated
cooperative or corporation without capital stock includes its members and executive or administrative personnel, and
their families. 11 C.F.R. § 114.1(j).
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DOMA does not recognize same-sex spouses as legal “spouses.” Thus, DOMA would preclude a
connected PAC from lawfully soliciting contributions from a same-sex spouse, who would not be
considered a member of le restricted class. Se¢ 11 C.ILR. § 114.1(j). Moreover, DOMA treats same-sex
spouses asjiot legally “nlarried.” This lack of legud status would bar mom ftom making joim ]
confributitms. i1 C.F.R. §110.1¢k){1). If ooe spouse of a same-sex coeple earned no iirccane but mada
contrilintions froin the joint account he or sha shared with hig ar her spause, the FEC could deem the
contributing spause to have made a prohibited contribution with the funds of another. See 2 U.S.C. §441f.
To avoid such unlawful aonduct, a same-sex spouse may refrain frem contributing at all, to the detriment
of his or her highly protected First Amendment rights.

As attorneys advising clients on compliance with campaign finance regulations, DBCS is forced to guess
at the extent of same-sex spouses’ First Amendment freedoms. Such uncertainty cautions responsible
attorneys to advise clients to steer far clear of the potential trouble zone, with a single inevitable result:
many imxitviduais, feathigg proseention, will end up sacrifiuing uoto constitutivuul rigits. To avoid this
paiential lmrm, the FEC must olarify whathur DOMA applies to hns recognition of smne-gex spansng ax
“spreises” and “family membern™ for purpases of annpaign finance regulations.

IV.  States Permitting Same-Sex. Marriage

If DOMA no longer operates to prohibit recognizing same-sex couples as legal spouses, no federal law
would exist to define marriage, leaving state law to classify marital relationships. Accordingly, if a state
permitted same-sex marriage, spouses legally married (and residing) in such a state would be “family
members.” A connected PAC could thus presumably solicit contributions from the same-sex spouse of a
restricted class momber. Faarther, even if one gpoute had ne inceme, he or she sould ceemingly nuke a
Jjoint oontohaticn ngethar with hie or hor epowms without mxmring afoul of the law.

But without guidance from the FEC, canniacted PACs rernnin unture abont narme-sex spouses’ legal
righta. Specifically, conmucted PACs are uncertain if they can solicit contributions fromn the legally
married—but same-sex—spouse af a member of their restricted class. Legally married same-sex couples
with one wage earner cannot make joint contributions, and committees cannot accept these contributions,
without potentially facing severe penalties.

As Mr. Wiislow’s advisory opinion request notes, the FEC has frequently relisd on state law to define
otherwise ambiguous terms susaeptible to multiple definitions. AOR 2013-02 at 3-4, But like Mr.
Winglow, attorneys, PACs, nod mdividitala eannat cirapiy assumn such is the ease, inid thareny rigk acting
conteary to the law.

V. States Excluding Same-Sex Couples from Marrisge

Even if the FEC relies on relevant state law to define marriage, bowever, further FEC guidance is
required. If a same-sex couple living in a state recognizing same-sex marriage could be solicited and
contribute to the same extent as heterosexual couples, questions remain regarding the same-sex couple’s
legal status should they relocate to a state that refused to recognize their marriage. Further uncertainty
exists concenriny a same-pex couple’s legal stitus sirould a state recogitize their marriage, then
subsequently ban same-sex marriage.

For example, suppose a aame-sex aouple living in Waskington, D.C., could lawfully make joint
contributions 10 a connected PAC where one spouse was a member, hut the couple relocated to Virginia,
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which does not recognize same-sex marriages—even those legally performed in another state.* Under
these circumstances, if the FEC based its definition of “spouse” on the state where a couple resided, a
conmected PAC ceuld no longer solicit funds from one spouse, whu wauld cease to be a “family member”
onge the couple rvlocated to Virginia. Further, if anly one spouse eamed income, ho or she would become
thu snie omner of the finuls in thair joint bazk ageonnt. Any conirinniion of e funds in thoir joint
acccunt by the non-wage garner could thus be cangidered am unimvful centributinn with tho funds of
another under 2 U.S.C. §441f. And the same events wauld logically ogeur showld Wasbingtes, D.C.
revoke a same-sex married couple’s marital status.
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VL Conclusion

Politically active same-sex married couples residing anywhere in the United States remain unsure of the
scope of their highly protected First Amendment rights. Candidates and committees are equally uncertain
regarding the extent to which they can lawfully associate with married same-sex spouses. The ultimate
effect af muwh widesyrand eanfusion hes jusi car: certain but inevitabic reault: in orthar to avaid engigiag
in pntentially unlawfut activity, potential spenkors anil prospeartive palitical participants will aimply
refrain foom aontribating their unigue viewpoints to the msshatplace of ideas and avoid discussing
pressing matters of public interest. To avoid further impairment tn First Amenrdment rights, and so we
may correctly advise our clients on compliance with campaign finance law, we respectfully request the
FEC clarify these issues in its forthcoming Advisory Opinion.

Though the Supreme Court is currently considering a challenge to DOMA’s constitutionality in United
States v. Wirndsor, No. 12-307 (U.S. #az. 27, 2013), this ruling mny not bring total clarity, and 1o statute
or regulation exists that allews the FEC te defer its statutory duties in the meantime.

Sinverely,

/s/

Dan Backer

Paul H. Jossey

Sabina Schiller

DB CAPITOL STRATEGIES PLLC
209 Pennsylvania Ave, SE, Suite 2109
Washingtan, DC 26003

4 Va. Code Ann.§ 20-45.2.



