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RE: Request for Advi-sory Opinion — Angus King for U.S. Senate Campaign/Pierce Atwood LLP
Dear Sir or Madam,

This letter is o request for an advisory opinion from the Federal Election Commission (FEC) concerning
the application of the Federal Election Campaign Act of 1971, as amended (“Act”) to the Angus King for
U.S. Senate Campaign and the law firm of Pierce Atwood LLP. As Treasurer of the Angus King for U.S.
Senate Campaign (“Campaign™), I amn submitting this request for expedited consideration by the FEC in

order to ezabie the Campaign to benefit fram Pierae Atwood LLP.(“PA”) pro bona legal sarvioes on FEC
compliance matters on an expedited basis.

After careful review of the controlling law, regulations, and FEC Advisory Opinions, we believe that the
following arrangement complies fully with the Act and FEC regulations and precedent. But given the
absence of a 'EC Advisory Opinion directly confirming the application of the contribution and
expenditure exceptions of 2 U.S.C.431(8)(B)(viii) and (9)(B)(vii)(II) for FEC compliance related legal
services to federal contractor law partnerships advising a federal candidate or his authorized election
committee, FEC information office staff suggested that we submit an Advisory Opimion request to

confirm our interpretation. The purpose of this letter is to obtain FEC’s confirmation that PA may
lawfubly provide the followibg services to tire Campaign:

Questions

1. May PA, a limited liability partnership law firni, prowide pro bono icgal services pertaidng io

compliance with the Act erdd FEC implementing regulations to the Campaign, even though PA is a federal
. government contractor?

2. IfPA partners, associates, or staff individually contribute volunteer time in the form of legal or other
_services to the Gampaign, will implementation of the letter of agreement betwees PA and the Campaign
(W2974273.2)
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attached as Appendix 1 provide proper safeguards to ensure that PA does not inadvertently provide a
prohibited in-kind contribution to the Campaign?

The Act carefully facilitates compliance with the Act by ensuring access by campaigns to professional
legdl and accounting servioes pertaining solely to compliance with the Act. The Act creates a apecific
exceptian to the defimition of “ccatribntion” and “expenditure” to enable legal and accowtting firms to
provide compliance-related services free of nharge. Consistent with the Act and FEC policy, the
Campaign recognizes that compliance is a top priority, and seeks to avail itnelf of legal services pertoiving
to compliance with the Act on a pro bono basis. PA is willing to provide those FEC compliance legal
services on a pro bong basis, but only if the FEC cornfirms that the Act and FEC regulations authorize a
federal contractor law firm to undertake that activity.

Factual Background

Angus S. King is a candidate for United States Senate and has designated the Angus King for U.S. Senate
Campaign as his principal campaign committee (FEC Committee ID number S2ME00109). PAis a
limitad lcability partnership Inw ficm that includes fira Miitinnnihre Challenge Catporation (MCC) among
its clients, providing legal services to the MCC under a direct cantract, paid by funds appropriated by
Cimgress. MCC is a special purpose “fedeinl carparation” (defined in 22 U.S.C. 7703 aed 5 U.S.C. 103
to be a federal corporation in the Executive Branch owned by the United States of America). From.time
to time PA may bid on and perform legal services for other federal agencies as well. PA operates on the
assumption at all times that it may be a federal contractor, and requests that it be considered such for
purposes of this matter.

Subjset to FEC eanfirmation, the Campaign wishes to request that PA provide oro bono legal services to
the Campaign cnly for the purpose of ensuring the Campaign’s compliance with the Act and FEC
implementing regulations, consistent with the provisions of 2 U.S.C. 431(8)(B)(viii) and (9)(B)(vii)(II)
and 11 CFR 100.86 and 100.146. If the Campaigh requests legal serviaes from PA on any nattars thet do
nat gualify for the exception for free legal sarvices to ensure compliance with the Act or its implementipg
regulations, PA will bill the Campaign in a timely manner for those services at PA’s normal and usnal
rates.

In addition to the foregoing, some PA partners, assuciates, or staff may wish to volunteer their individual
time to ussist the Campaigu. Their individual voiunteer time eould be dedicated to a wide range of wotk,
and nuight include legal services on matters that: (a) do not qualify for the exception for FEC compliance
related legal advice; and (b) would be a prohibited contribution for PA as a federal contractor if provided
by PA on a pro bang basis.

It is not currently anticipated that any PA attorney or staff person would be taking a leave of absence to
work for the Campaign, or otherwise volunteering so much of their individual time to the Campaign that
their volunteer time is likely to intrude significantly upon productive PA compensated work time, or to
require more than occasional use of PA facilities. However, to ensure that systems are in place to address
the use of PA facilities by all PA employees and attorneys who may provide volunteer services of any
type to the Campaign, these topics will be addressed in a letter of agreement between PA and the
Campaign, attached as Appendix 1. The letter is designed to ensure compliance with the relevant

{W2974273.2)



provisions of the Act and regulations by the Campaign and PA, and to detail the responsibilities of the
parties in that regard.

Proposed Legal Analysis and Conclusions

In light of our request for expedited consideration, we are providing a proposed legal analysis and
conclusions for the FEC staff’s review and consirleration.

A combined reading of the Act, FEC regulations and Advisory Opinions indicates that the FEC should
conclude that the provisions of 2 U.S.C. 431(8)(B)(viii) and (9)(B)(vii)(I) and 11 CFR 100.86 and
100.146 enable federal contractor iaw firms to contribute free legal services pertaining to compliance with
the Act to federal campaign committees, and that iraplementation of the Appendix 1 draft agreement
terms and conditicns wiR enable PA to avoid a prohibited in-kind contritmtion to the Campaign.

Response to Question 1. PA may provide pro hono legal services pertaining to compliance with the Act
and FEC implementing regulations to the Campaign, even though PA is a federal government contractor.

Under the Act and FEC regulations, a federal contractor is prohibited from “making, directly or indirectly,
any contribution or expenditure of money or other thing of value, or to promise expressly or impliedly to
make any such contribution or expenditure, to any political committee or other person for any political
purpose or use.” 2 U.S.C. 441c(a)(1); 11 CFR 115.2.

The leon “contributicn” Is definex to mean a “gift, mbscription, loan, advaneo, ar deposit of thamey, or
anything of value made for the parpose of influeneing the nomination or election of any person to federal
office.” 2 U.S.C. 431(8)(a)(i). Similarly, the term "expenditure" is defined in an identical fashion as
relatiog to paymaets mmde for the pinpnse of infiuencing a persan's amninatian or election to fodmmui
office. 2U.S.C. 431(9). The Act also defines “contrihution” to include the “paymont by any person of
campensation for the persanal sexvices of another persen which are rendered tn a palitical committee
without charge for any purpose.” 2 U.S.C. 431(8)(A)(ii); (political committee is defined to include a
Senate candidate’s authorized campaign committee). 11 CFR 100.5(f)(1).

The Act establishes an exaeption from: the defined terms “contribution” and “expenditure” in 2 U.S.C.
431(8)(B)(viii) and (9)(B)(vii)(II) for FEC compliance related legal services. 11 CFR 100.86 provides
that “[1}Jagal or aceaunting services randered tv or on behaif of an authorized eonmrittee of a candidate or
any other political committee are not contributions if the person paying for such services is the regular
empluoyer of the individual rentcring such servives anti if such services are solely o ensure comnpliance
with the Act ot 26 U.S.C. 9001 et seq. and 9031 et seq. Fat purp-oses of this seation, a partnership shall
be deemed to be the regular eraployer cf a partner. Amounts paid by the regular empioyer for these
services shall be reported by the committee receiving such services in accordance with 11 CFR 104.3(h).”
The regulations addressing "expenditures" have a similar provision. 11 CFR 100.146.

The ambiguity arises because the federal contractor provisions of 2 U.S.C. 481c(a)(1) provide that it is
unlawfni far a fedeaal contracton “dérectly or indireetly to mahe any contribution of money or other things
of value, or to ptomise expressly or impliedly to make any such eontribution to any political party,
committee, or candidate far public office...” (emphasis added). The additional phrase “or anything of
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value” in the federal contractor provision does not appear to have any substantive significance because
the definition of “contribution” in 2 U.S.C. 431(8)(A)(i) includes the phrase “ gift. . . .or anything of
-value.” The FEC rules pertaining to definition of contribution provide in 11 CFR 100.53(d)(1) that for
the purposes of section 100.53 the term “anything of value” includes 41l in-kind contributions, and
provides further that goods or services provided without charge or at a eharge that is less than the “usual
and momnmat charge” nre-cansidered to be a nardributiem. Thus, it Bppears that foze legal seryvices from e
law firm pertaining to FEC compliance melated matters would he imsluded under this specific definition of
contribution but fer the express exemption provided in the Act and regulations. Tkere is nothing in the
Act or the FEC regulations on the federal cantractor prohihition to suggest that the federal cantractor
prohibition is intended to apply to a broader universe of activities than contributions or expenditures as
defined in the Act. The logical reading is that the pro bono FEC-compliance related legal services

~ exemption of 2 U.S.C. 431(8) and 11 CFR 100.86 is intended to provide the same safe harbor for
providers of legal services, whether those providers are corporate law firm partuerships or law firm
partr:erships that qualify as federal contractors.

FEC administrative precedent supports this interpretation. Advisory Opinion 2006-22 (Jenkins &
Gilchrist) (corporate law firm may not provide free legal services that would not come within the
excepticn to the definition of “contribution” for legal serviees provided to a politiaal committee solely to
ensure compliance with the Act) makes clear that the FEC interprets the Act to autharize corparate law
firm contributions of free legal services to political committees solely to ensure compliance with the Act.
In the opinion, the FEC concluded that a law firm organized as a corporation is barred by the corporate
contribution prohibition of the Act from donating litigation services to a federal congressional candidate
to challenge ballot access by a competing candidate because the services did not fall within the exception
to the definition of “contribution” for legal services solely to tnsure compliance with the Actin 2 U.S.C.
431(8)(B)(viil)(H). With its implicit reoognition that the contribution exception would apply to FEC
campliance-related serviees.by the otherwise barred corporate law firmy tha FEC sets the foundation for
an enalogaus argument for an ntherwise barred federal contractor lew firm.

As noted above, this interpretation furthers the clegr-intent of the Act that campaigns have access to the
professional legal and accounting advice required to enable Campaign compliance with the complex
regulatory requirements of the Act and FEC regulations, regardless of Campaign budget limitations.

2. Response to Question 2. If PA partners, associates, and stuff who individually contribute volunteer
tioie in the form of leguol or other personal serviees ta the Campaign comply with the Appendix 1 terms of
agreement between PA and the Campaign, the use of PA facilities would nat constitute a prohibited in-
kind contribution to the Campaign.

Compliance with the proposéd terms and conditions of the agreement attached as Appendix 1 to this
request will enable PA to avoid an in-kind contribution to the Campaign.

The Act exempts frum the definition of “contribution” “the value of services provided without
compensation by any individual who volunteers on behalf of a candidate or political committee.” 2 U.S.C.
431(8)(B)(i), 11 CFR 100.74; Federal Electien Cozmnission Campaign Guide Congressional Candidates
and Cornmitiges, August 2011, p. 39 (“Cumpuign Guide™) (example that attormey may work as volunteer
in campaign if he receives no compensation from anyone for that work); see also Advisory Opinions
2007-08 (Kirtg)(individual may volurteer his time to arrange entertainment); 1980-42 (Hart) (entertainer
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may agree to provide free services to a political committee without the value of those services being
considered as a contribution) and 1982-04 (Apodaca) (uncompensated volunteer services provided by
tradesrmen in renovating political committee building were not contributions).

PA’s status as a federal contractor would not undercut a PA partner’s ability to make an uncompensated
contribution of vobintadr tite. Partners in and ommployees of a federal centractac pantnershiji may make
cantriimtiona ar expanditores in the person’s individual name from their pacsonal assets. 11 CFR
115.4(b) and (c); see alsc Adviscry Opimion 1984-10 (Amold & Porter)(partoers in federal cantractor law
firm could make contributions to candidates for federal office so long as the partner make the contribution
in his own name, out of the partner’s personal funds).

The proposed agreement between PA and the Campaign attached as Appendix 1 includes provisions in
paragraphs 6 and 7 to ensure that the individual volunteer will not be compensated by PA for the
individual’s volunteer work for the Cainpaign, thereby avoiding an in-kind contribution under 11 CFR
100.54. Paragraph 6 ensures that the any volumteer time must be from an indlviitual’s vacation time, non-
work time, or that work time used fur the volunteer wotk is made np writhin a reasonahir tine. Paragraph
7 ensures that if a PA partnor or aszeciate’s volunteer time with the Compaign prevents the individual
from meeting his on her targated produstivity levels anticipated by their respective employment
arrangements with the Firm, the individual must notify the Managing partner in advance, and the
Managing Partner and the affected partner or associate will modify the individual’s employment
arrangement with PA to reflect the reduced productivity. As emphasized in paragraph 7, the effect of any
reduced productivity of a PA partner or associate due to individual volunteer time for the Campaign will
be no different from the effect on the corzpensation of any other partner or associate with reduced
produetivity during 2012 uader long established firm partner and associate cornpensation plems.

These provisions track FEC guidance in the Campaign Guide pp 39-41 and several prior FEC Advisory
Opinions, including Advisory Opinion 2006-13 (Saudler, Reiff & Young) (so long as firm follows
established compensation plan in compensating firm partner who is candidate for Congress, assuring that
he is paid the same as any equity partner who ia paid with the same past productivity and upward
adjustment criteria factors, the Firm’s compensation to candidate will not constitute a contribution); 2000-
01 (Taveras) (an associate of Brown and Rudnick, a corporate law firm, who was a candidate for
Congress, could not receive pattial compensation for a leave of absence from firm during candidacy
because the salary would not be paid pursuant to a bona fide compensable vacation time or earned leav:
tirme); Advisory Opinion 1979-22 (Carter Mondale Campaign) (law Iirm compensation schedule for part-
time associate who was also employ=d by presidential campaiga did not result in any kind of an in-kind
confribution bty firm to cumpuign 8o long as scheduie accuratoly reflected the relutive amounts of time
that the assoeiate rievoted to duties an hehalf of fiom and camnrign; includes agraement between firm and
campaign with schedule of charges for use of firm resources).

The proposed agreement paragraphs 8, 9 and 10 cnsure that PA partners and employees will limit their
use of PA facilities to occasional, isolated, and incidental use, or that employees wil! reimbmse the firm
for the use of those resvurces at normal amrd usual rates. In drafting these provisions, FA drew upen the
criteria of 11 CFR 114.1(u)(2)(vii) and 114.9(a) and (b) which apply to use of corporate and labor
organization facilities. Although those provisions do not specifically apply to the PA law firm
partnership and federal contractor context, the regulations do set forth clear guidelines that assure that an
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entity that is otherwise barred from making a contribution can assure that an in-kind contribution does
not inadvertently occur through employee individual volunteer activity and use of firm resources. The
guidance has been provided to enable the FEC to confinn that compliance with the agreement terms will
ensure that PA does not contribute “anything of value™ in the form of in-kind services as defined in the
tera “contribution” under 2 U.S.C. 431\8) and clarified in 11 CFR 110.1(e) and 100.53(d)(1); see alse
Advisory Opinion 1979-22 (Carter/Mandale Presidential Committee, Imc.)(FEC approves law firm
partnership legai services agreement with political commiittee as exception for legal services rendered for
purpose of ensuring campliancs with the Act and approves the letter of agreement arrangements for
reimbursement schedule to be followed with regard to the occasional use of firm resources).

Thank yoa for your consideration of this advisory oplnion request. Please do not hesitatc to contact
Elizabeth Butler (207 791 1226) or me (207-831-1115) if you need any additional information.

Very Truly Yours, i .
aurice Bisson .

Treasurer

cc: Angus S. King, Ir.

Pierce Atwood, LLP/Elizabeth R. Butler, Esq.
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APPENDIX 1

DRAFT

J. Mam'i-ce Bisson

Angus King for U.S. Senate Campaign
PO Box 368

185 Maine Street

Brunswick, Maine 04011

Re: Legal Services - Scope of Services
Dear Mr. Bisson

If the Federal Election Commission (FEC) approves the proposed legal services by Pierce Atwood LLC
to the Angus King for U.S. Senate Campaign as set forth in our Advisory Opinion request to the FEC, the
following terms and conditions will apply to the firm’s services to ensure full compliance with the Federal
Election Camipaign Act of 1971 and implementing regulations.

PA Services Related to FEC Compliance

1. PA will track tinie expended by PA partners, associates and staff according to standard firm
procedures under a non-billable account reflecting time expended to advise the Campaign on matters -
pertaining to compliance with the Act and FEC regulations. PA will send a monthly statement to the
Campaign listing the date and nature of the services provided and providing the value of that service at
normal and usual rates of the firm for such services. PA considers these rates to be the “amounts paid for
these services by the regular employer of the person providing such services* within the meaning of 11

CFR 100.86. The Campaign will report the reported value of the services in accordance with 11 CFR
104.3(h).

2. PA will utilize existing PA partners, associates and employees to perform the legal services in

paragraph 1, and will not hire additional employees or contractors for the purpose of rendering those legal
services. :

3. PA will bill any out-of-pocket disbursements (e.g. long distance telephone charges, overnight delivery
fees, courier fees) incurred by PA in the ccourse of providing the paragraph 1 services to the Cainpaign.
But the use of PA resources (e.g. use of computer eruipinent, Intermet connection, certain subscription

research services or secretarial time) necessary for the partner or employee to provide the service will not
be billed.
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PA Services Not Related to FEC Compliance

4. For all legal services other than those pertaining to compliance with the Act and implementing
regulations authotized to be treated as pro bono services under 11 CFR 100.86, PA will track time
expended by PA partnrers, associdtes and staff acoerding to standard firm procedures on a billable
acea1dt, and timely bili the Cartipaign for thnee serviee fees enit disbirsements at nonmnal and usual rates
chnzged by PA for such services. The Campaign will pay those logal services imvoices ia accomdance with
PA’s standard billing and payment policy and report the payment as required by FEC regulations.

PA Individual Partner, Associate, or Employee Volunteer Time and incidéntal Expenses

5. A PA partirer or employee of the firme (including associates), independently and of his own volition,
may volunteer his individual time to the Campaign. This individual volunteer time is strictly an
individual decision, and shall not be considered part of PA’s work for the Campaign. PA will not ask any
partner or empleyee to pruvide irtdividual volunteer servioes for the Campuign.

6. Subject to paragraph 7 below, any PA partner or employee who is acting as a Campaign volunteer
must work the number of hours anticipated by the partner or employee’s employment arrangement with
the firm, and any time used by the PA employee from the PA wark period must be made up or completed
by the employee within a reasonable time; or the time used by the employee to volunteer on the
Campaign must be reported as eames vacation or leave time.

7. A PA Partuar or associate wito decides o wolunteer time to the Campaign that weuld prevent him
from meotihg hds turgeted productivily levels amticipated by his emgloyment arrangement with PA will
notify the Managing Partner in advance. The Managing Partner and the affected partner or associate will
modify any employnent arrangement to anticipate the reduced hours, in accordanere with PA’s
established compuasation policy far pastners and associates. In the cass df a partner, thut policy tikes
into account an equity partner’s bistorical an:l current pootiuctivity levels (ineluding billabie hours), the
partner’s participation in PA leadership and marketing, the partner’s mla in gencrating revenue for PA in
the current year by originating and servicing clients during the calendar year, and other cantributiens. In
the case of an associate, the plan takes into account essentially the same factors. The effect of any
reduced productivity of a PA partner or associate due to individual volunteer time for the Campaign will
be no different from the effect on the compensation of any other partner or associate with reduced
productivity during the 2012 year.

8. A PA pariner, associate or employee may make occasional, isclated, or incidental use of PA facilities
while undertaking voluntcer wark for the Campaign during working hnurs. At a minimum, use of
facilities for up to one hour per week or up to four hours per month will be considered occasional,
isolated, or incidental use.

9. If the PA partner or employee’s occasional, isolated, or incidental work for the Campaign performed
by the individual at PA facilities does not involve any increase in the firm’s operating or overhead costs,
then no rcimbursement of the portion of such usual overhead costs by the Committee would be reguired.
The volunteer’s use of PA facilities for individual volunteer Internet activity need not be reported as an
overhead cost to be reimbursed, so long as the use complies with PA general computer and Internet use
policy, and the other requirements of this Agreement for velunteer activity in the workplace. If individual
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volunteer PA partner or employee makes use of Campaign office or internet on a similar basis in order to
perform work for the benefit of PA, PA would not be required to reimburse the Campaign.

10. If an individual volunteer who is a PA partner, associate or employee under paragraph 6 or 7 makes
more than occasional, isolated, or incidemntal use of PA resowrces (e.g. long distance teleplsune,
photocopying, senetarial assistance, legal research sarvices) in the coerse af performing his individnai
volumnieer legal services under Paragraph 6 or 7, then the vohmtaer shall trark and report the charges to
PA, the volunteer shall reimburse PA, and the volunteer shall report the reimtlursed amounts as in kind

cantributions by the individual to the Campaign. PA shall charge the fallowing fixed schedule of charges

that reflect the usual and normal rental fee or actual costs incurred by PA for use of PA resources:

Use of Conferenoe Room: $240/day or $30/hour and $22 for coffee and water service
Use of Secretarind Service: $26.00/hour (avarmge haurly rate, including com and bennfits)
Messenger: Actual cost

Photocopying: 20 cents per page black and white; 29 cents per page color
Telephone: ' Long distance calls.- actual cost

Postage Actual cost

11. The arrangements and procedures of this letter will be reviewed periodically by PA and the

Campmign and adjustments will be made if necessary to reflect any significant variations in the respective
work needs of PA or the Campaign.

Pierce Atwood LLP Angus King for U.S. Senate Campaign
By: Its Managing Partner By: Its Treasurer
{W2574273.2)



"Elizabeth Butier” To <selinkofi@fec.gov>

:ebutlor@plerceatwood.com cc <mbisson@angus2012.com>

04/09/2012 01:41 PM bee
Subject FEC Advnsory Oplmon

| History: """ =y This message has béen forwarded: ;>3 i, iis 7S

Jessica,
This email confirms that:

1. Pierce Atwood LLP is a limited liability partnership (LLP), not a limited liability
company.

2. The Advisory Opinion request is properly considered a mutual request by both tha
Angus King for U.S. Senate Campaign and the law firm of Pierce Atwood LLP, seeking
to confirm that the proposed arrangement for legal services between the Campaign and
the law firm is fully compliant with FEC requirements.

3. Both the Angus King for U.S. Senate Campaign and Pierce Atwood, LLP
understand that the request for advisory opinion-and related correspondence, including
this email, are public documents.

The Treasurer of the Angus King for U.S. Senate Campaign, J. Maurice Bisson, is copied or
this confirming email.
If you have any questions, please do not hesitate to call me.

Best regards,
Elizabeth Butler

Inaccordance with I.R.S. Clrcular 230 we advise you thatanytax advice in this email is not
intended or written to be used, and cannot be used, by any recipient for the avoidance of
penalties under federal tax laws.




