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FEDERAL ELECTION COMMISSION
Washington, DC 20463
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DUM
TO: . The Commission
Staff Director
Genexal Conamel
Press Office
Public Disclosure
FROM: Office of the Commission Secretary %
DATE: February 1, 2012
SUBJECT: Comment on Draft AO 2011-28
(Western Repredentation PAC)

Transmitted hevewith is a timely submittbd comment
from Dan Backer, Esq.

Draft Advisory Opinion 2011-28 is on the agenda for
Thursday, February 2, 2012.
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BY FAX

Shawn Woodhead Werth, CommissionSecretary
Kevin Deeley, Esq., Acting Associate General Counscl
Federal Election Commission

999 E Strect NW

Washington, DC 20013

Re: Publir Comment an Advisory Opinion Request 2011-28 (WRPAC)

Dear Mr. Werth & Mr. Deeley:

These comments are filed on behalf of Western Representation PAC (WRPAC) in regard to
Draft C of Advisory Opinion 2011-28.

WRPAC filed Advisory Opinion Request 2011-28 to determine wirther the Committee may
exclude the costs of Indepemiont Expenditure advertisements on Facebook from the calculation
of costs included that may trigger a 24- or 48~ hour report, provided such costs are included in
the regular morthly reports; and whether the Cormmitiee may report the actusl aggregate cost of
its Independent Expenditure edvertisoment on Fasciook on its reguinr nsonthly reports without
atiribusing snch couts amongst the vaxious Stateo’ Presidentii proference primary eleaticnr,

For the following reasons, the Committee respectfully requests that the Commission reconsider
the draft response.

Draft C of AO 2011-28 appears to incorrectly argue thatthe Commission does not have the
abllity to provide relief to the Commitice in ttrese cirpumstancos invdlving aationwide
distribation of politival communications; here, Independent Expenditure advertisement on
Facebook. The Commission appreciates the significant reporting burdens that such reporting
may hnpose, which likely constitutee an unconstitutional burden on the Commiittes’s fros speech
by faming it to sepambrly calouliic acd report sosts emilicabie to zash af tive States’ Prasldantial
prefesence primary elections. Fortunately, the Commission hes the benefit of diatutory pecadent
to interpret the requirement as applied to tke genaric, nationwide advertising envisionad here as
applying to the entima Presidential preference primary period, and not requiring as many as 40
daily reports of those seeking to engage in free political speech.

In support of its argumest, Draft C cites AO 200330 (Navy Veterans) and incorrectly anufogizes
Indepondent Exponditurus condootsd ower the inliemet to Elcotiormasni ng Communiedtions. By
inommectly troating the Committec’s proposei nsiianwide hidependent Expenditure online
advartising campaign rs an Elcetionoering Comemuninatian, Draft C ascives at the erroneous
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conclusion that the burdensome reporting is, despite the Constitutional absurdity of the outcome

in its appliaaticm hore, unavoirishle. However, by comrectly tomnting the preposed enndunt as

what it is — mationwide media condoctsd over the internet which is expresaly excluded from the
definition of Electioneering Communicationat L1 CFR 100.29, the Commission should adopt a
statutory interpretation that does not result in a reporting scheme so outlandish that one might

find it a topic of coverage on the Colbert Report.

Rather thisn Electioncering Camtmmicatienn at issae in Navy Veterans, the proposed nationwide
Independent Expenditure advertisements on Facebook are more like the national advertising by
authorized committees of Mresidential primary vandidates receiving matching funds.
Adaditionally, nrguletior: governing inisroal ergamzation commustinations o limitstiamnron
contribetions aod expenditures pravide nmple preaedent ta irtierpret tha regulations to allow the
Presirirniial prefercnce primary slestions to be treated azs singjls election periad.

11 CFR 106.Z governs the aflocation of expendituwres asross multiple States inourred by
authorized committees of Presidential primary cardidates receiving matching funds. These
regulations generally require expenditures by a candidate’s authorized committees thatare aimed
at influencing the nomination of the candidate to be altocated to a particular State. 11 CFR
105.2(a)(1). However, national advertising, defincd as cxpenditures irsurrcd for advertisements
on natioral networlms, national cable ar in publisutians distributed natiosrwide, is vempt tom
thexo ilocation reqmiremerinxeni the aosis om:d ont bo attrituted fo o spucifia State. 11 CFR
106.2(bX2)(iXE). Staie alloestian is raquirer far print and broadcast prdka whan circulation
peroentagea and industry mashmt data ani auaiinble, but nat wher the adveriisamant in distributed
nationwide using national media souraes. 11 CFR106.2(b)}(2)(i(A)and (B). Accardingly, the
rationale supporting the national advertising exemption from the State allocation requircments
appears to be that it is inherently unreasonable to allocate national advertising to specific States,
even if an arbitrary formula were available.

Indepomicui Expenditare sphmrtinzment on Fasciooh that sloen not have geogrpiie targating or
referenae to a speoific ulestion ia compamble to authorized scomaiittes expendituras for national
advertising. In hath cases, the pudience is national and the advertisement is distributed
nationwide, making it inherently unreasonable to allocate the costs of advertising to speocifio
States or intividual prizmry eleations. Thus, theCommissionshaulddraw upon existing statutes
and intcrpret the provisions at issue here in a manner that does not work to a aonstitutionally
unreasonable burden - dozens of reports being filed daily - on political speakers.

In addition, the limitatidns on contributions to the authorized committers of Presidential
candidates treat all primary eleations as a single election. 2U.S.C. 441a(a)(6); 11 CFR 110.1(j),
11 CFR 110.2(i). And, interrad sommuniculions by cosporstions, labur erganizetions,and
meenbenshin organizatiens ere gensmlly not camixiered prpexdituren end o sod Isaor: to e
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reported, but such communications may be considered expenditures and trigger reporting
requirements if the aammunication atlvncates the cleation or defeat of a aloarly ideritified
casulidete. 2U.S.C.431(9XBXiii); 11 CFR 100.134(a). Tkis standard uses a single reporting
threshold for all primary eleetions cambined. 11 CFR 100.134(k), 11CFR 1064.6(a)X1). Once this
threshold is reached during the primary process, the reporting requirement s triggered and
quarterly reporting is required for continued expenditures in connection with the same overall
primary process. 11CFR 104.5(b).

Theme: reguliriions, &nd the Commission’s own ruling in AO 1995-44 (Forbes), illustrate that the
Presidential preference primary elections are considered to be a single election period more often
than not, with the myical exception of those communications that by their nature ouly target tho
electonete of a specific Siafe or ara targated to a specific olontioa dete, unlilse thooe at isnue here.

Finally, Draft C could result in the same activity being subject to one treatment for reporting
purposes and an entirely different treatment for enforcement purposes. Draft C requires daily
spending onthis campaignto be allocated and reportedly separately for each state, cach day,
with an upcoming primary to comply with the 24~ or 48- hour reporting periods and thresholds
for each. However, if despite its best efforts the Committee inadvertently engaged in an act of
coordination (with, for example, an agent of a campaign), the resufting Independont Expemliture
would be doamed a Coordinaldd Commmunidation which is an in-kind contributicms, 11 CFR
109.21. Contritutions made durlig the Pizsidential prefemnce grineey period are trediei ns
having beea mnile during a single electian perincd. 2U.S.C. 441a(a)6). The Commisaten would
hold ths Camnnittee to one znaeasoniély busdensnme standard for oivil reporfeng bt apply &
wholly different — but far more rezyonable - standand in investigating potential enforcement.

The Commission certaitily has the awthority to follow its own established reasoning to properly
interpret it own regulations in a manner that does not ereate unreasonable, unconstitutionad
burdens;upon politisal speeoh. The Commissicn shouid interpret the regulationr at issue hare in
a manncr consistent with its existing regulations governing national internet advertising during
the Presidential preferonce primary elections and troat this as a siagle eloction period.

For the foregoing reasons, the Committee urges the Commission to reconsisder Draft C to
Advisory Opinion 2011-28. We appreciate the opportunity to submit these comments.

Sinourely,

gty Sipad Py RaSmbte
Dan Backer nivaimire.n
CarDitH Mo VW

DanBacker, Esq.
Counsel
Western Representation PAC
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