\ FEDERAL ELECTION COMMISSION
; Washington, DC 20463

MEMORANDUM

TO: The Commission
Staff Director
Genanal Counsel
Press Office
Public Disclosure

FROM: Office of the Commission Secretary ,A,l_..g
DATE: January 18, 2012
SUBJECT: Comment on Draft AO 2011-28

(Westesn Representation PAC)

Transmitted herewith is a timely submitted comment
from Dan Backer, Esq.

Draft Advisory Opinion 2011-28 is on the agenda for
Thursday, January 19, 2012,
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RE Public Comment on Draft AO's 2011-28
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Please find attached (sent to both OGC & OCS) a public
comment on the above referenced AO Drafts.
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January 18, 2012
FROM:
‘Western Representation PAC

By Counsel, Dan Backer, Esq.

TO:

Shawn Woodhead Werth
CommiissionSecretary
Federal Election Commission
(202)208-3333

Anthony Herman, Esq.
General Counsel

Federal Election Commission
(202)219-3923

Re: Public Comment on Advisory Opinion Request 2011-28 (WRPAC)

Please find enclosed a public comment by the Western Representation PAC (WRPAC) in
regards to the above referenced Advisory Opinion Request 2011-28 and related Draft AOs.

209 Pennsylvania Avenue SE « Suite 2109 « Washington, DC 20003
202-210-5431(direct) » 202-478-0750(fax)
www,DBCapitolStrategjes.com
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BY FAX et

Shawn Woodhead Werth, CommissionSecrctary
Anthony Herman, Esq., General Counsel
Federal Election Commission

999 E Strect NW

Washington, DC 20013

Re: Public Comment on Advisory Opinion Request 2011-21 (CCF)

Dear Mr. Werth & Mr. Herman:

These comments are filed on behalf of Western Representation PAC (WRPAC) in regard to
Drafts A (revised) and B of AO 2011-28.

WRPAC filed AOR 2011-28 to determine whetier WRPAC may exclude the costs of
independente:gpenditurandveritsement an Facebook from the calculation of costs included that
may trigger a 24- or 48- hour report, provided such costs are included in the regular monthly
reports; and whether WRPAC may ceport the actual agurogate cost of its iedepecdert
expenditize advertiscmsut aa Facetnok onits ozgular monthly reporta withoutattributingthase
costs ammngst the various Stetes’ Presideatial prefenence primary elections.

For the following reasons, WRPAC respectfully requests that the commission reconsider both
draft responses.

Drafts A and B of AO 2011-28 do not correctly reflect the operation of Facebook’s advertising
platform and, therefore, actual unreasomable burdens associated with the 24- and 48- hour
renorting thet witl occur. Facebook's advertising algorithm is an auction system based on
advertiser’s bids that sclect the best advertisement to display to any given uscr based on
numcrous factoms, inetiding the histaricel performanoe of advenisements, user’s preferences, and
the advertiser’s bids. The bid necessary to win a particular advertisement auction will finctuate
based om its actuml performence, aad as competing advertiscments change. See,
https:/www.facebpek.convhelp/?fag=112249598862949#H ow-do-you-determine-which-ads-to-
digplay? (last accessed Jan. 16,2012). Every advertisement is bid on a cost per click (CPC) or
cost per thousand impressions basis (CPM).

Each time a user views u page (an “impression”) that dieplays an advertisement an aucticxt takes
plepe to determine whiohaligible advertiszements will be shown on that impressioa, millions of
tirnss each day. See, https//www.facebook.com/kip/?faq=173594992698822 (lastnccossed Jan.

209 Pennsylvanin Avenurs BE « Suite 2109 ¢« Washington, DC 20003
202-210-5431(direct) « 202-478-0750(fax)
www.DRCapitolStxategies.com
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16, 2012). The amount bid on each advertisement indicates the maximum amount an
advertisement purchaseris willing to spend per click(CPC) or per thansand impressions (CPM),
subject to a daily maximum. WRPAC intends to use both CPC and CPM in order to find the
optimal results foritscampaign. Facebook automatically discounts the price actually paid for the

advertisement, based on the cost necessary to win the auction. Facebook’s Help Center provides
the following example:

[1]f you bid $1.00 CPC for your ad, you're indicating that you're willing to spend
upto $1.00 for a click on that ad. However, if our systcm determines that your ad

can win tie avction with a bid of oniy $0.60, you'll only be chargad $0.60 for that
click. /d

Calculating the actual expenditure is out of a purchaser’s hands until Facebook provides a billing
statement, which Facebook reserves the right to provide at its discretion.
https://www.facebook. /help/?page=121272714621547 (last accessed Jan. 16, 2012). While
the commission is correct that Facebook generally charges once per Facebook billable day,
please note that Facebook expressly “reserve[s] the right to charge you more or less frequently at
ourdiscretion.” /d “Facebook's billable day is on a per calendar day basis and not on a 24 hour
period. Advertisements begin running at 12:00 AM on the specified start date and stop runnifig at
11:59 PM on the spocified end date.” Id “However, facebook nray choose to checge kess
frequenitiy than en a per billatiie day hasis.” Id Thorefare, WRPAC inay not be able to ascertain
the actual charges withia a particalar 24- hour period.

Facebook provides its advertisers with a list of all account charges andinvoices. These reports
may provide statistics totaled by month, weekly, or daily; but not all time options are always
available. Moreover, Facebouk explicitly disclaims that “reports may take up to 48 hours.”
https://www.facebook.com/help/?page=250722798324587 (last accessed, Jan. 16, 2012). This
again places WRPAC ina state of uncertainty as to whether Facebook’s biddingalgorithm may
causc WRPAC to make cxpenditures that cross thresholds triggering 24- or 48- hour reports
without WRPAC being able to tinely report.

The multitidinous variables, the discretionary billing periods, and the uncertainty inherent in the
auction model are contrary to the simplified assumptions and conclusions in the Drafts A and B.
Instead, these factors create a significant burden on a Committee’s treasurer in complying with
the reporting requirements under 2 U.S.C. § 432(i) and 11 CFR 102.9(d) because Facebook may
not provide sufficiently timely billing and WRPAC may become liable for violations of FECA.

Moreover, cven if WRPAC mmy determine the actual expenditures during the prior calendar day
the following muming, the adminivtrative burden on the Committee is still anreasonable.
WRPAC intensls to ran a continuous aasipaign with a $2,000.00 budget (which may ehanga day-

Z09 Pennsyivania Avenue SE « Suite 2109 « Wauhington, DC 20003
202-210-5431(direct) » 202-478-0750(fax)
www, DECapitoiSirategias.cam
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to-day). This budget is a maximum cap on advertisements sold both by CPC and CPM on any
givan day, not the asiual ameunt spent. When Facebook isoretionarily pmvides billing
infarmation daily, WRPAC will be obligated to conduet at least a 7-step process. First, it must
scour Facebook’s billing report find the total expenditure sum. Second, it must analyze the
billing report to ascertain the total number of applicable states to which that day’s the
advertisement applies. Third, that day’s total applicable expenditure sum must be divided by that
number of states. Fourth, it must compute the expenditure amount per state based on the
aforementioned flusteating bid. Fifth, sach day it must enter cach individual state’s share so that
reports will proporly aggregate over time. Sixth, it must determine whether any expenditure
threshold; orthe aggregote of nil prior advarlisiog days tv date, wequiring a 24- or 48- hour repori
has been croased. Finally, it must individueaily nrepare antl file any secesanry 24- ar 4& hour
report for each applicable state. All these proasssec muat tae conducted each and every day—
including weekends. Failure to adhere to this costly and timely pracess imposes potential liability
on WRPAC. This will result in unreasonable non-stop daily tracking and potentially daily
reporting. The capital and human resources that must be expended to do soamountto an
unconstitutional burden on free-speech.

The attempt to distinguish between the question presented here and that in Advisory Opinien
1995-44 (Forbes for President) focuses out the wrong elements. In AO 1995-44, the Commission
concluded that the statute did not require a committee to file 48-hour notifications of
contributiuns raceived becnuse it was unreasanabln to distmguisix which primary a aontribution
was directad townrd, even though it would clearly be received on a date afier some primaries and
before others, because it would result in unreasonable daily reperting. Here, loecause the
Committee intends to use a broadly disseminated message in its Independent Expenditure
activity over an extended period of time (and not a specific moment as when a check is sent or
received), and which is accorded greater constitutional protectionthan contributions, requiring
exhaustive daily monitoring, calculations, data entry and reporting for each state, and potentially
file daily 24- and 48-hour reports for every state, is unrcasomable.

Drafls A in particular asks the Cosnmittee to mrrowiits spgeeh to more ccawecéently comply
with imreanonably burdaasome regulations, rather than to reascrasbly protect the free-npeech of
the Committee. The Draft suggests that Committee limit the scope of its message to more easily
comply with the reporting requirements is not a compelling interest sufficient to justify limiting
their speech by forcing them to speak thusly, or not at all. The Commitice seeks to reach the
broadest possible audience for its message and these burdensome requirements constitutes a legal
encumbrance on the Committee’s freedom of speech to monitor expenditures, ascertain the
appropriate states, divide the sum by that number of states, and to file separate 24- or 48- hour
reports for each and every state, each and every day.
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Draft A also inaccurately analogizes disclosure policy in regards electioneering communications
to the issue hare. An electioneering communication is any broadcast, cable, or satellite
communication. 14 USC § 434(f)X3)(AXi). This is distinct from an independent expenditure
conducted on the internet. To treat these different forms identically is inconsistent with prior
Commission decisions and contrary to the holdings in Citizens United and McConnell.

For the abuve stated reasons, WRPAC urges the Commission to recomsider both Drafts A and B
to AO 2011-28.

We appreciate the opportunity to submit these comments.

Sincersly,

Cigptely mgpanidy Cun dacte
-

Dan Backer =g wssmmam

DanBacker, Esq.
Counsel

Western Representation PAC
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www.DBCapitoiStratedies.com



