FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: The Commission
Staff Director
General Counsel
FEC Prass Office
FEC Public Disclosure
FROM: Office of the Commission Secreta
DATE: January 11, 2012
SUBJECT: Comments on Draft AO 2011-24
(StandLouder.com)

Transmitted hevewith is a timely submitted
comment from James A. Kahl regarding the above-captioned
matter.

Draft Advisory Opinion 2011-24 is on the open
meeting agenda for January 12, 2012.
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Attached please find the comments of Louder Solutions, LLC on drafts

A, B and C of Advisory Opinion 2011-24.

CONFIDENTIAL AND PRIVILEGED

The information contained in this facsinile is privilegedand confidential information intended for the sole
use of the addressee. If the reader of this facsimile is not the intended recipient,or the employee or agent
responsible for delivering it to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictlyprohibited. If you have received this FAX in error,
please immediately notify the person listed above, and return the original message by mail to the sender

at the address listed above.
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BY FAX DELIVERY

Ms. Shawn Woodhead Werth
-Secretary and Clerk of the Conumission
Federal Glection Commission

999 F Sireel. N.W.

Washington. D,C. 20463

Ré: Advisary Opiriion. Reguest 201 1:24-(Standl ouder. com).

Dear Ms. Werlh:

These comments are submitied on behalf of requestor, Louddr Setulions, LLC {tlie
“Company"), the owricr of StandLouder.corn, converning drafls A, B and C of Advisory Opinion
201}-24.

All three drafls conour with requester’s.conclusion that StandLouder.com is nol 2
politicil committée. The differences in. the thtee drafis Jargely cancern disciosures and
disclaimers. As discussed in the request, the FEC's disclaimer and disclosure regulations do not
contemplaté the political funding model developed by the Company. However, many
organizations, such as trade assagiations and advocacy groups, engage in similar types of
actvities. They collect funds from individuals and entities and use those funds 10 piace ads in
the mass media, many of which qualify as independent expenditures and electioneering
communitations; We believe ttiat StandlLouder.com should be subject fa the same level of
repulation as these entitics.

For the forcgoing reasons, we urge the Commission 16 adopt Draft B because we belicve
it correctly defines the regulatory obligmions for organizations that-engege in the types of
activities proposed by the Company. The lbllowing comments arc directed at Drafis A and C.

Comments on Advisory Opinion Draft A
Draft A concludes thal Standlouder.com does not have gy disclaimer obligafions

betause it is notihe “maker” vl the expuaditures. Nonctheless, the drafl proceeds 10 describe the
two alternative disclaimer options that could be useid by Standiowder.cam.
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'l'he tirst ('lplitm ss uuld be ror Smmil oudet. £om 1o u:su e dtsclmmer 1hm ineludes a
hsmd I'ho drafl duy.‘:a nut mdnwu. wh u.uwr all or sumge ol'lh» al contributors wuuld have hc.
lisicd on the website. No Yaw or segulation requires a person or vounnitiee that reporcly
indeprendent expenditares or clectionsering communications to the Conunission 10 make a
duplicaie disclosure on 8 private website. [If, hawever, the Commiigsion wene to sdopt this
gentral approtich, we would urge that the Company be allowed 1o vamply by providing a link 1o
the fitings on ths FEC website rather than listmg contributers wn the StandLouder.com site.

As we understand it, the sécond. option would require: no idéntification. of the ad sponsor
a: all. StandLewder.com would miercly be reguired to siate in the disclaimer that the ad was paid
Tor by persons who arc not a political: committee and was not authorized by any candidaic or
candidate’s cornmittes,

Givén the conllicling disclaither options outllned in Draft A, we believe thie disclaimer
proposed in the request provides a tore consistent and less confusing approach. Under e
circumstances, it’is reasonable to view StaridL.ooder.com as the panty “paging” far the ads.
While there is scanmt Commissinn guidance on this poinl, it is sighificant that the Coingany hag
¢ohsidermnhis tnntrof over the airing of the ads, tho Company will provide support for the ads in
some instances, and the'funds used ta pay for ihe ads will he Company funds. StandLouder.com
hias no sbligation 1o retusm dtnations to 4 fundiér if an 4d is nat run,

Drzfi A siimilurly concludes that Standl.ouder.cum dius not ave any reporting
ehligations, and it provides two options for dealing:with this issue. First, conieoi crentors of
ather users could file thieir own reponts.. Alternatively, StandLoyder.com may “facilitate its users
in satisfving” the reporting requirements. We ure noi at all clear whar such facilitation enmils
and how it difters from the iudependmi expenditure and electioncering @omihumication reporting
process propnsed in our request. in eithex event, however, il is Tar more likely that the required
informntiofi will be dinciosed 1o the public in & fuil and timvly manncr if undertakes by
StandLauder.com rather than a large number of content creatory and funders.

Commenrts on Advisory Opluion Draft C

Draft ¢, like the other drats, concludes that StandLouder.com isnot & political
commaitiee. However, unlike. Drafis A aad B, it observes thut SandLouder.com. the content
creators and the.ad funders may become & palitical committee-or a series of political-committecs.
Tlus concluion i based on the pramise thal the message forum associated with ads o ihe
StandL.ouder.com website could be used to share plans and aciivitics which would “actualize™
the participants” efforts to nctas a group. However, the tirafl is ol clear on the precise
circumsiances under which such political comiiitee Slatus would afise:

We disagree with this conclusion for scveral reasons. First, neither the Company nor any
of its representatives intands 10 ehgage in discussions on the message foum. 1 Is'a service
provided W mc Company’s individual websiw users. Secondly, ds-we discnssed i our request,
the Copunission clearly articulated in the Explanation and Justitication forthe Iierned rule that
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wncompensated individual online political discussions and activities will nol trigger political
commuittee stawis. Se¢ 71 Fed. Rep. 18589, 18064 (April 12, 2006). As discussed in‘the request.
StandL.ouder.com will require ali forum Gsets to fepresent that they are not compensated for
these activities. Finally, this type of pofitical convmitice analysis is not applied to other non-
registered entities thet spensor independent expenditures or eleclioneering commumnications. An
express advocacy communication sponsared by a trade association, for examiple, is not viewed as
a sepurtile political comriviliée consisting off tin assoviation and those members.who choose to
contribute to the ad,even if thei are significant discussions abowt sontent and strategy.

Draft C dlse concludes that the disclaimer must identity the conjent craator as the party
that “paid™ for the comniunication, und ihe.contént creator must ¢ the disclosure reports. We
believe this conclusion is not consistent with the [acts presented to the Commission. In mast
instancas, the ad creator will not have “paid” anything other than the cost ol creating and
subumitting the ad. Indeed, the Company anticipates that most furding will be provided by
visitors 1o the website. who agree with an ad's message. Moreover, as discussed-above, the funds
paid to air hie commikiications will be StandLouder.com corporate funds, not fuads that are held
in escrow for the content creator. Finally, the Campeny has endeavored io make clear in its
request shat it is cotmimitted 10 the principln of transparcney. As we itdionted above, it is far
morg likely that the requived information will be disclosed to the public in 4 full and lincly
maduricr it undercaken by Standi.ouder.com than a largn number of individual coniEnt crestors.

Drat C*s final canclusion is-that StandLowuder.com may form an independent
expenditure-only political committee, but the content crealor must, nonetheless. be identified in
the disclaimer and must file.the disclogure report. The basis for this conclusion is that the
advertisement is the crearor's “expenditure:” No authority:is cited tor this conclusion. and we are
aware of none,

Eacli vontent urvator imust grimt the Company the ripht 10 URE, modily or distribise the
material in whole ar in pant. As such, if StandLouder.com forms a politicat committes. the rights
wranted by the contept creator woyld be something “'of valye™ and would constitute a
contribution to the committee: 2 U:S.C. § 431¢8)(n); L1 CFR 100.52(a). Such in-kind
coniributions would be reported by the vommitiee in accordande with Comniission rulés.
Scpariate disclosute by the contributoi to the Cominission is niot requited.

As 2 final comment. we believe the facts in it three drafte aceurately reflect the proposed
activities ot Standl.ouder.com. Lach draft also crrrectly describes:the two-stage process for
colleeung funds trom users who Wwish 1o finonoe an advertisemoat. The Commission should be
gware that il an entmemcly lurge nnniber of als axe submitled, ur the ouset, the Cunpany could be
limmiled in its ability 1o move all ads into the fundivg stotus described in the dmfts. In that cvent,
the Company might be required to use a screening progess that invalves ne donation of funds,
and would involve no exercise of discretion on the Company's bohalf. For exatnple, the
Conspany might allow website users fo cast'a “Like™ or “Dislike™ vote for an ad, and those ads
accumulating an established number of affirmative votes would move into the first funding stage.

We do nat believe-thet this possibility is material to the request, bul wanted to bring this to the
Commisiion’s attention. '
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We appreciate the appottunity to subinit thesé comments. For the reasonys discussed
above,-we respectiully request that the Commission adopt Draft B.

Slnécrel‘),'.'—

ames A. Kahl
Counsel to Louder Solulions. LLC

ce:  Antheny Herman, Esquire
General Coungel
By FAX Delivery




