PUBUC COMMENTS ON DRAFT ADVISORY OPINIONS
Members of the public may submit written comments on draft advisory opinions.
DRAFT ADVISORY OPINION 2011-17 is now available for comment. It was
requested by Michael McNulty on behalf of Giffords for Congress and is scheduled to be
considered by the Conunission at its public meeting on September 1,2011.
If you wisfa to comment on DRAFT ADVISORY OPINION 2011-17, please note
the following requirements:
1) Comments must be in writing, and they must be both legible and complete.
2) Comments must be submitted to the Office of the Commission Secretary by
hand delivery or fax ((202) 208-3333), with a duplicate copy submitted to the
Office of General Counsel by hand delivery or fax ((202) 219-3923).
3) Conunents must be received by noon (Eastem Time) on August 31,2011.
4) The Commission will generally not accept comments received after the
deadline. Requests to extend the comment period are discouraged and
unwelcome. An extension request will be considered only if received before
the comment deadline and then only on a case-by-case basis in special
circumstances.
5) All timely received comments will be made available to the public at the
Conunission's Public Records Office and will be posted on the Commission's
website at http://saos.nictusa.com/saos/searchao.
REOUESTOR APPEARANCES BEFORE THE COMMISSION
The Commissionfaasimplemented a pilot program to allow advisory opinion
requestors, or tfaeir counsel, to appear before tfae Commission to answer questions at the
open meeting at wfaich tfae Commission considers tfae draft advisory opinion. This
program took effect on July 7,2009.

Under the program:
1) A requestor has an automaticrightto appear before the Commission if any
public draft of the advisory opinion is made available to the requestor or
requestor's counsel less than one week before the public meeting at which the
advisory opinion request will be considered. Under these circumstances, no
advance written notice of intent to appear is required. This one-week period is
shortened to three days for advisory opinions under the expedited twenty-day
procedure in 2 U.S.C. 437f(a)(2).
2) A requestor must provide written notice of intent to appear before tfae
Commission if all public drafts of ffae advisory opinion are made available to
requestor or requestor's counsel at least one week before the public meeting at
which the Conmiission will consider the advisory opinion request. This oneweek period is shortened to three days for advisory opinions under the
expedited twenty-day procedure in 2 U.S.C. 437f(a)(2). The notice of intent to
appear must be received by the Office of the Commission Secretary by hand
delivery, email (Secretarv@fec.gov), or fax ((202) 208-3333), no later than 48
hours before the scheduled public meeting. Requestors are responsible for
ensuring that the Office oftiieCommission Secretary receives timely notice.
3) Requestors or tfaeir counsel unable to appear pfaysically at a public meeting
may participate by telephone, subject to the Commission's technical
capabilities.
4) Requestors or their counsel who appear before the Commission may do so
only for the limited purpose of addressing questions raised by the Commission
at the public meeting. Their appearance does not guarantee that any questions
will be asked.
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Draft AO 2011-17 (Giffords)

Attached is a proposed draft of the subject advisory opinion. We request tfaat fhis
draft be placed on tfae Open Session agenda for September 1,2011.
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ADVISORY OPINION 2011-17
Micfaael McNulty
Cfaairman
Giffords for Congress
P.O. Box 12886
Tucson, AZ 85732-2886

DRAFT

DearMr. McNulty:

10

We are responding to your advisory opinion request on befaalf of Giffords for

11

Congress (the "Committee") conceming the appUcation of the Federal Election

12

Campaign Act of 1971, as amended (tfae "Act"), and Conunission regulations to the use

13

of campaign funds to pay for enhanced security at Representative Gabrielle Giffords's

14 faome.
15

Tfae Conunission concludes tfaat because tfae need for enfaanced security at

16

Representative Giffords'sfaomeis due to violence and security tfareats stenuningfiromfaer

17

activities as a Member of Congress, tfae use of campaign funds to pay for such security

18

measures does not constitute personal use of campaign fimds, and is permissible under

19

the Act and Conunission regulations.

20 Background
21

Tfae facts presented in ffais advisory opinion are based on your letter received on

22

August 17,2011, and public disclosure reportsfiledby tfae Conunittee with the

23

Coinmission.

24

Representative Gabrielle Giffords is a Member of the U.S. House of

25

RepresentativesfromArizona's 8tfa Congressional District. Tfae Committee is faer

26

principal campaign committee. Representative Giffords was botfa a Federal officefaolder
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and a candidate for re-election to tfae House of Representatives wfaen tfae events giving

2 rise to tfais request occurred.
3

On January 8,2011, Representative Giffords was sfaot and severely wounded at an

4

event sponsored byfaercongressional office. Since that time. Representative Giffords has

5

been undergoing treatment at TIRR Memorial Hermann Hospital in Houston, Texas. She

6

was recentiy transferred to outpatient rehabilitation, allowingfaerto reside in tfae family

7

home in the Houston area when sfae is not receiving treatment.

8
9

After Representative Giffords was shot, at the request of tfae U.S. House of
Representatives Sergeant at Arms, the U.S. Capitol Police conducted a security

10

assessment of the Houston area family home and the general threat to Representative

11

GifTords. Tfae U.S. Capitol Police, following its standards and best industry practices,

12

made several reconunendations to increase tfaefaome'ssecurity tfaat are specific to the

13

identified security needs of Representative Giffords. The recommendations include

14

installing improved exterior ligihting, improved locks, and a duress alarm button. The

15

estimated cost of the improvements is $2,200. Tfae Committee states tfaat these security

16

improvements are not intended to increase the value of tfae property.

17

Question Presented

18

May the Committee use campaignfimdsto pay the costs of installing the

19

recommended additional security measures to Representative Giffords's home?

20

Legal Analysis and Conclusions

21

Yes, tfae Conunittee may use campaignfimdsto pay tfae costs of installing the

22

recommended additional security measures to Representative Giffords's home because

23

these costs would not constitute personal use of campaign funds under 2 U.S.C. 439a(b).

AO 2011-17
Draft
Page 3
1

The Act identifies six categories of pennissible uses of contributions accepted by

2

a Federal candidate. Tfaey are: (1) otfaerwise autfaorized expenditures in connection with

3

the candidate's campaign for Federal office; (2) ordinary and necessary expenses

4

incurred in connection with the duties of the individual as a holder of Federal office;

5

(3) contributions to organizations described in 26 U.S.C. 170(c); (4) transfers, witfaout

6

limitation, to national. State, or local political party committees; (5) donations to State

7

and local candidates subject to tfae provisions of State law; and (6) any other lawful

8

purpose not prohibited by 2 U.S.C. 439a(b). 2 U.S.C. 439a(a); see also 11 CFR

9

113.2(a)-(e).

10

Under tfae Act and Commission regulations, contributions accepted by a candidate

11

may not be converted to **personal use" by any person. 2 U.S.C. 439a(b)(l); 11 CFR

12

113.2(e). Conversion to personal use occiurs wfaen a contribution or amount is used "to

13

fulfill any commitment, obligation, or expense of a person that would exist irrespective of

14

the candidate's election campaign or individual's duties as a holder of Federal office."

15

2 U.S.C. 439a03)(2); see also 11 CFR 113.1(g).

16

Tfae Act and Commission regulations provide a non-exfaaustive list of items tfaat

17

would constitute personal use, none of wfaicfa appliesfaere.See 2 U.S.C. 439a(b)(2)(A)-

18

(I); 11 CFR 113.1(g)(l)(i)(A)-(J). For items not on tfais Ust, sucfa as payments for home

19

security systems, the Conunission determines on a case-by-case basis whether an expense

20

would fall withintiiedefinition of'^personal use." 11 CFR 113.1(g)(l)(ii). The

21

Conunission has long recognized that if a candidate "can reasonably show tfaat the

22

expenses at issue resultedfromcampaign or officeholder activities, tfae Commission will
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not consider the use to be personal use." Explanation and Justification for Final Rules on

2

Personal Use of Campaign Funds, 60 FR 7862, 7867 (Feb. 9,1995).

3

The Commissionfaaspreviously concluded tfaat payments for, or improvements

4

to, afaomesecurity system, under circumstances very similar to tfaose presentedfaere,do

5

not constitute personal use under the Act and Commission regulations. In Advisory

6

opinions 2011-05 (Terry) and 2009-08 (Gallegly), Members of Congress wfao were also

7

candidates for re-election faced specific ongoing threats to tfae safety of themselves and

8

members of their families. The facts suggested that the individuals threatening both

9

Representatives Gallegly and Terry were motivated by the Representatives' public roles

10

as candidates and activities as Members of Congress. In both of those advisory opinions,

11

the proposed security upgrades to the Representatives' homes were recommended by the

12

U.S. Capitol Police specifically because of the continuing threats. The Commission

13

concluded in botfa advisory opinions tfaat tfae threats would notfaaveoccurredfaadthe

14

Representatives not been Members of Congress or candidates for re-election, and that the

15

expenses for tfae proposed upgrades to the Representatives' security systems would not

16

exist irrespective of the Representatives' campaigns or duties as Federal officeholders.

17

Similarly,faere,tfae Commission concludes that the ongoing security needs of

18

Representative Griffords identified by the U.S. Capitol Police would not exist were

19

Representative Giffords not a Federal officeholder or a candidate for re-election.

20

Representative Giffords was shot and severely wounded while engaged infaerduties as a

21

Federal officefaolder, and the expenses for the proposed upgrades to the security system at

22

Representative Giffords's familyfaomewould not exist irrespective offaerduties as a

23

Federal officefaolder or as a candidate for re-election. Tfaerefore, tfae xise of campaign
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funds to pay for tfaese security system upgrades would not constitute personal use of

2

campaign contributions, and would not be prohibited by the Act or Coinmission

3

regulations. 2 U.S.C. 439a(b).

4

This response constitutes an advisory opinion conceming tfae application of the

5

Act and Commission regulations to the specific transaction or activity set forth in your

6

request. See 2 U.S.C. 437f The Coinmission emphasizes that, if there is a change in any

7

of the facts or assumptions presented, and such facts or assumptions are material to a

8

conclusion presented in tfais advisory opinion, tfaen tfae requestor may not rely on tfaat

9

conclusion as support for its proposed activity. Any person involved in any specific

10

transaction or activity whicfa is indistinguishable in all its material aspectsfromthe

11

transaction or activity witfa respect to whicfa tfais advisory opinion is rendered may rely on

12

this advisory opinion. iSee 2 U.S.C. 437f(c)(l)(B). Please note that tfae analysis or

13

conclusions in tfais advisory opinion may be affected by subsequent developments in the

14

law, including, but not limited to, statutes, regulations, advisory opinions, and case law.

15

The cited advisory opinions are available on the Commission's website, www.fec.gov, or

16

directlyfromtfae Commission's Advisory Opinion searcfaable database at

17

http://saos.nictusa.com/saos/searchao.

18

On behalf of the Commission,

19
20
21
22

Cynthia L. Bauerly
Chair

