FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: THE COMMISSION
ACTING STAFF DIRECTOR
ACTING GENERAL COUNSEL
FEC PRESS OFFICE
FEC PUBLIC DISCLOSURE
FROM: OFFICE OF THE COMMISSION SECRETARY,/
DATE: October 6, 2010
SUBJECT: LATE COMMENT ON DRAFT AO 2010-19

Transmitted herewith is a late submitted comment by
Michael E. Toner regarding the above-captioned matter.

Proposed Advisory Opinien 2010-19 is on the agenda for
October 7, 2010.

Attachment



1U/Va/72V IV I6:V2 FAX

Michsel E. Toner
Dizect: (202) 508-6175
Fax: (202) 220-7475

October 5, 2010

BY FACSIMILE AND HAND DELIVERY

Mz. Christopher Hughey
Acting General Counsel
Federal Elocton Commission
999 E Sereet, NW
Wathington, DC 20004

" Dear Me. Hughey:

Pursuant to 2 US.C. § 437f(d), I submit this additional comment on behalf of
Fawbook, Inc. (“Facebook”) regarding the Commission’s Draft C and Google's
proposed Draft D of Advisory Opinion 2010-19 (‘Draft C” and “Draft D.”) The
Commission should adopt Drafe D, which is comsintent with peor Commissica
advisary opinions and which makes clear that Google's advertisaments zre exempt
from disclaimer requirements under the “impracticable” exception at 11 C.F.R.
§ 110.11(f)(1)@). The Commission should teject Draft C becsuse it is inconsistent
with Commission precedent.

QISQD_S_SIQN

Facebook strongly supports Google’s request for confirmation that its advertisements
are exempt from dischaimer requirements under 11 C.F.R. § 110.11()(1)@) as Drafe D
appropriately concludes.

L Daf

Draft D is consiswent with Commission precedent in Advisory Opinion 2002-09
(Tagget Wireless.) In Advisory Opinion 2002-09, the Commission deteapined that
160-character text messages were exempt from disclaimer requirements under the
“small itesrs” seempriop at 1t CFR. § 110.11()(1)@. Draft D concludes that
Google’s advertisements, which consist of up to 95 characters, are also exempt from

@oo02/004

Bryan Cave LLP

1155 F Straet N.W.
Washington, 0.C. 20004
Tel (202) 509-800Q

Fax (202) J08-6200
wWwW.hryancava.com

Bryan Cava ONicos
Atante
Chariotte
Chicaga

Dallas

Namburg

Hong Keng
irving
JoHerson Clry
Kanses Chry
London

Los Angeles
Mian

Naw York

Paris

Phooenix

San Francisco
Shanghei

St Louh
Washington, 0C

Bryan Cuve Internstional Trade
A TRADE CORSULTIND SMARIDIARY
OF NON-LAWNES PROPCISIONALS

www,bryancavetrade.com
Bangkok

Beljing

Jakarts

Kuets Lumpur

Manile

Shanghsi

Singapore

Tokyo

Qryan Cava Strategioe
A GOVERNMEINT RELANIDNS ANG
POLINCAL ARFAIES SUBSIONANY

www.brysncavestrategiss.oem
Washington, DC
3t Louis



10/05/2010 16:02 FAX [@003/004

Mr. Christopher Hughey
Octdber 5, 2010
Pm 1 .

disclaimer requirements under the “impracticable” exemption at 11 CFR. § 110.11(f)(1)).

Gaogle’s advertisements have smaller characrer limits than the advestisemeats addressed in the Tasget
Wireless advisoty opinion. Accordingly, if the Commission rejects Drafe D) and determines that a full
or partial disclaimer on Google’s advestisements are zequired, the Commission would essentially be
overruling Advisory Opinion 200209, Doing so would create uncestaigty within the regulated
comnamity on when disclaimers age raquired and could porendally sifle technological innovatos in
online polftical sdvertising. As Google emphasizec in is October 4, 2010 commeares, millioas of
adreertisess in gecent ysuas heve telied on Adidsozy Opieion 2002-09 in daveloping online mivardising.
Jet Ninisen: “Obama Text’” Resched 2.9 hllinn, svaikble st htlpi//news.cnet.com/8301-13577 3-
10025586-36 hsnl

In his concurring opinion in Advisory Opinion 2010-03 (Nadonal Democratic Redistricting Trust),
Commissiones Walther rightly noted the importance of adhering to Commission precedent unders
circumstances similar to these Commissioner Walther concurted in the result reached by the
Commission in Advisory Opinion 201003 and emphasized that “to'do otherwise would be
inconsisterrt with advive previously given by the Comnrission in Advisory Opinion 2003-13 (Majetce).
‘While I db not pecessarily agiee with the anzlysis and the result diut was sesched in Advisoxy Opinion
2003-15...1 ffcel bound by tue Majerte advisory opinjon as poasslent in sm: matter.” Connnnng
Opinica ef Cosnmisianae Steaxa T. Walther, 4 dvisory Opinion 2010-03.

“The Commission should Likewise adhere to estmblished precedenc in this matter by :ufﬁmﬂng the
continued vitality of Advisory Opinion 2002-09 and adopting Draft D.

Draft C is inconsistent with Commission precedent in Advisory Opinion 2002-09 because it would
require an alternative disclaimer on an advertisement with a smaller character limit than the
advertisements exerepteni fizes digalsimer roguiniments in Adeisory Opinion 2002-09. As Google
aptly notes in its October 4, 2010 commeats:

In Advisory Opision 2002-9, the Commissian told the regulated community that 160-character
SMS text messages were ‘small irems’ exempt from the disclaimer requirement If 160-
chamacter text messages atc exempt from the disclaimer requirement, there is no principled
basis on which to deny that exemption to 95-character text ads. Doing so would unfutly favor
one technology ovet another.

October 4, 2010 Gougle Comments at 2.
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