
FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM

TO: THE COMMISSION
STAFF DIRECTOR
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CHIEF COMMUNICATIONS OFFICER
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Lawrence Martin E. Brown
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Proposed Advisory Opinion 2008-11 is on the agenda
for Wednesday, October 8,2008.
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October 6,2008

Mary W. Dove
Commission Secretary
Federal Elections Commission
999 E Street NW
Washington, DC 20463

Dear Ms. Dove:

The Federal Election Commission (FEC) is currently considering a request for an advisory
opinion on the status of United States Agency for International Development (USAID) personal
services contractors (PSCs) with respect to the Federal Election Campaign Act (FECA). In a
letter dated August 19,2008, a PSC at USAID named Lawrence Brown sought an advisory
opinion regarding whether USAID PSCs should be considered contractors or employees for the
purpose of FECA implementation, in light of US AID'S unique PSC authorities, Mr, Brown's
request for an advisory opinion has been designated AO 2008-11. On October, 3,2008, the FEC
posted Draft Advisory Opinion 2008-11 for public comment. USAID submits these comments
for the FEC's consideration pursuant to the procedural guidance given in that Draft Advisory
Opinion, whereby comments will be accepted until 12:00pm on October 7,2008.

The concern Mr, Brown raised is that, despite the fact that USAID PSCs are considered
employees in almost all other respects, FECA as implemented currently appears to treat PSCs as
contractors, As a result, they are subjected to a much more severe restriction against political
activity than other USAID employees. Specifically, FECA bars USAID PSCs from making any
political contributions. See 2 U.S.C. § 44Ic.

The Office of General Counsel joins in Mr, Brown's request for a final opinion on whether
USAID PSCs should be treated as employees or as contractors for the specific purpose of the
Federal Election Campaign Act. This letter documents the fact that USAID has treated its PSCs
as employees except as expressly prohibited in its organic statute.

USAID has express statutory authorities, as well as "notwithstanding" authorities, to hire PSCs
to perform inherently governmental activities. Additionally, we have over the years accumulated
several letter determinations from different agencies agreeing or confirming that USAID PSCs
are employees for purposes of various government-wide programs or policies they administer.
Mr. Brown's request seeks a similar determination from your Commission.

USAID's organic statute gives this Agency express authority to "contract[] with individuals for
personal services abroad" and appropriations statutes have given USAID express authority to
"employ ... personal services contractors in the United States, notwithstanding any other

U.S. Agency for International Development
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provision of law...." 22 USC § 2396(A)(3); P.L.. 110-161, § 634(a). The only stated
restriction with respect to PSCs' employment status is that they "shall not be regarded as
employees of the United States Government for the purpose of any law administered by the
[Office of Personnel Management]." 22 USC § 2396(A)(3). USAID has developed benefits for
its PSCs that are analogous to those administered by OPM. Accordingly, PSCs receive PICA,
salary increases, allowances and differentials, and annual and sick leave. PSCs abroad also
receive 401(k) benefits. PSCs are eligible for employee status for programs administered by
agencies other than OPM, such as equal treatment for IRS purposes, and coverage for worker's
compensation under the Federal Employees1 Compensation Act.

USAID PSC employees are authorized to perform inherently governmental functions; they are
not subject to the general restrictions against contracting for inherently governmental functions.
The Office of Management and Budget (OMB) has stated this in an opinion letter to USAID.
Discussing OMB Policy Letter 92-1, which says that inherently governmental activities must be
performed by Government employees, the Associate Administrator for Federal Procurement
Policy wrote,

[USAID] is correct... that the Policy Letter [92-1] does not apply to Agency for
International Development (AID) personal service contracts authorized by
Congress
In paragraph 12 of the preamble to the final Policy Letter in the Federal Register,.
.. -we stated that "Personal service contracts that are really personal
appointments are excluded from the coverage of the policy letter." (57 Fed, Reg,
45097 (September 30,1992)) [U]nder the applicable authorities relating to
AID'S use of personal service contractors, [as USAlD's letter describes,] "the
contractors are considered US Government employees for most purposes other
than those explicitly excluded by statutes...". We thus do not think the Policy
Letter is applicable to the AID personal service contracts in question.

Letter from Allen V. Herman, Administrator, OFPP (OMB), to John Mullen, Acting General
Counsel, USAID (March 15,1993) (emphasis added).'

In addition to being considered Government employees for purposes of inherently governmental
activities, USAID PSCs are considered Government employees for tax purposes. In a letter
determination to US AID, an Associate Chief Counsel for the Internal Revenue Service (IRS),
wrote,

[Internal Revenue Code] § 912 , , , provides:
The following items shall not be included in gross income and shall be
exempt from taxation under this subtitle:
(1) Foreign area allowances [under chapter 9 of title I of the Foreign

Service Act of 1980 or title II of the Overseas Differentials and
Allowances Act]

(2) Cost-of-living allowances ... (other than amounts received under title
IT of the Overseas Differential and Allowances Act)

Section 102(a)(5) of [the Foreign Service Act] provides that

U.S. Aganey for International Davalopmanl
1300 Pmnaylvajila Avanut, NW
Washington, DC 20523
vMww.uaald.oov
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"employee" (except [family members hired because of their spouse's
foreign posting]) means, when used with respect to an agency or to the
Government generally, an officer or employee (including a member of the
Service) or a member of the Armed Forces....

[This] definition... is broad enough to cover the individuals under contract to the
Agency for International Development.

Letter from Michael F. Patton, Associate Chief Counsel, IRS, to the General Counsel for
US AID, pp. 1-4 (January 26,1988)." Similarly, the IRS approved of USAID establishing a
401(k) plan for USAID PSCs. "[W]e conclude that [USAID]... is authorized to establish a
401(k) plan for its [PSCs] who are employees." Letter Ruling from John C. Riddle, IRS to
General Counsel for USAID, (January 24,2001).''"

The Department of Labor has also found that USAID PSCs are Government employees. In a
letter determination to USAID regarding the Federal Employees' Compensation Act, the then-
Acting Director for Federal Employees1 Compensation wrote:

The employer/employee relationship for U.S. citizens hired under PSCs to work
within the United States is virtually identical to that of foreign nationals and U.S.
citizens similarly hired to work abroad. Therefore, we find that U.S. citizens
hired by the USAID under a PSC to work within the U.S. would be covered under
the Federal Employees' Compensation Act (FECA) for work-related injuries, if
the conditions of their employment [reflect an employer/employee relationship].

Letter from Nancy L. Rickcr, Acting Director for Federal Employees' Compensation,
Department of Labor, to USAID Office of the General Counsel (September 28,1999).* Thus,
USAID PSCs are covered under Workers* Compensation laws. See, e.g. Markova v. United
States. 201 F.3d 110,115 (2d Cir. 2000)(ballcrina who received Workers' Compensation
benefits could not then claim to be an independent contractor in order to sue the Kennedy Center
for a later injury).

Likewise, the Office of Government Ethics (OGE) considers USAID PSCs Government
employees subject to the Standards of Conduct for Employees of the Executive Branch . In a
letter determination to USAID, the Acting Director of the Office of Government Ethics wrote,

[W]e concur hi your determination that persons providing services to the Agency
for International Development under personal services contracts pursuant to 22
USC § 2396 (Section 636(a)(3)) of the FAA) are employees for purposes of the
post-employment criminal statute at 18 USC § 207 and 5 CFR § [2637, the ethics
regulations based on that statute].

Letter from Donald E. Campbell, Acting Director, US Office of Government Ethics, to USAID
Office of the General Counsel (November 6,1987).v Hence, in all contracts for PSC
employment, USAID includes a standard clause stating,

U.S. Agency for international Development
1300 Pennsylvania Avenue, NvV
Washington, DC 20623
www.utaid.gov
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The contractor shall, during his/her tour of duty under this contracts, be
considered an "employee"... for the purposes of, and shall be subject to, the
provisions of 18 USC § 202(a) and the US AID General Notice entitled
"Employee Review of the New Standards of Conduct'* pursuant to 5 CFR part
2635,

USAID Acquisition Regulation (AIDAR) App, D § 12, cl. (2)(c); AJDAR App. J § 12, cl. 2(c).
As employees for the purpose of the ethics rules, USAID PSCs are required to file financial
disclosure statements pursuant to the Ethics in Government Act (25 USC § 1043, as
implemented by 5 CFR Part 2634).

The restrictions on political activity contained in the Hatch Act (5 U.S.C. § 7321 etseq.) likewise
govern Federal employee behavior even outside of the workplace. The Office of Special
Counsel has not issued any opinion on the status of USAID PSCs, but long-standing USAID
policy does not distinguish between Civil Service, Foreign Service, or PSC employees - all are
subject to the restrictions of the Hatch Act. See USAID Agency Notice 0222 (February 7,
2008).V|> This policy reflects the seamless nature of the USAID workforce and avoids contusion
to the public that would result from some USAID employees engaging in political activities from
which other USAID employees are prohibited, Out of approximately 8,000 USAID employees
worldwide, only around 200 are US citizen PSC employees based in the United States. Though
they arc a small number of the Agency's staff overall, they are indistinguishable from other
employees in terms of work functions or any other outside appearance (including identification
badges). At the same time, they are distinct from contractors for services; USAID PSCs are
hired on an individual basis, are generally paid consistently with the GS scale, and are directly
incorporated into the USAID workplace without any third-party intermediaries. Just as with any
employee, if USAID PSCs were to conduct political activities that are prohibited by the Hatch
Act, there would be a high risk of appearance of Government endorsement of a political
candidate.

The differences which distinguish USAID PSCs from appointed federal employees are expressly
limited to certain programs. The relevant statutory authority describes these express differences,
stating that USAID PSCs "shall not be regarded as employees of the United States Government
for the purpose of any law administered by the [Office of Personnel Management]." 22 USC §
2396(a)(3). Thus, USAID PSCs do not participate in OPM-administcred programs such as the
Thrift Savings Plan, retirement pension programs, and the federal health insurance plan.
However, for programs or statutory provisions falling under the purview of other entities, those
entities must make an independent determination of USAID PSCs' employment status. In doing
so, they review their own distinct definitions of the term "employee," the respective purposes of
the programs they administer, USAID's unique authorities, and the functions USAID PSCs
perform, As shown above, the different Executive branch agencies that have reviewed the issue
have found that USAID PSCs should be treated as employees.

In light of the foregoing, the USAID Office of the General Counsel joins Mr. Brown in
requesting a determination from the Federal Election Commission.

U.S. Agency for International Development
1300 Pennsylvania Avenue, NW
Waahingion, DC 20623
www.usaid.gov
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If you have any further questions or need additional information from US AID, please contact
Warren Leishman at 202 712-1757.

*̂a^09lA
Swendiman

General Counsel

Cc: Office of General Counsel
Federal Elections Commission
999 E Street NW
Washington, DC 20463

1 Enclosure A
fl Enclosure B
ffl Enclosure C
iv Enclosure D
v Enclosure E
" Enclosure F (available at www.usaid.gov/policv/ads/300/aidar.pdf. pp. 124-145 (accessed August 2008))
™ Enclosure G

U.S. Agency for International Dralopment
1300 Pennsylvania Avenue. NW
Washington, DC 20523
www.usaid.gov
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ENCLOSURE A
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON. D.C.

OFFICE OF FEDERAL
PROCUREMENT POLICY

March 15, 1993

Mr. John Mullen
Acting General Counsel
U. S. International Development cooperation Agency
Agency for International Development
Washington, D.C. 20523

Dear Mr. Mullens

This ia in response to former General Counsel Fry's letter
of November 4, 1992, concerning Office of Federal Procurement
Policy Policy Letter 92-1, "Inherently Governmental Functions".
A copy of that letter is enclosed for your convenience.

First, the letter inquires as to the effect of the change
made in the Policy Letter eliminating the proposed definition of
service contract. The change makes the Policy Letter applicable
to personal service contract*. The letter is correct, however,
that the Policy Letter does not apply to Agency for International
Development (AID) personal service contracts authorised by
Congress.

The proposed version of the Policy Letter defined a service
contract as a nonpersonal service contract and prohibited the
performance of inherently governmental functions by service
contractors. The final version of .the Policy Letter eliminated
the definition of a service contract and, in section 6(a)(i)f
prohibits the use of service contracts for the performance of
inherently governmental functions. Thus, the Policy Letter is
applicable to personal service contracts in view of the Federal
Acquisition Regulation (FAR) definition of a service contract at
FAR 37.101.

In paragraph 12 of the preamble to the final Policy Letter
in the Federal Register, however, we stated that "Personal
service contracts that are really personnel appointments ere
excluded from the coverage of the policy letter." (57 Fed. Reg.
45097 (September 30, 1992)). As the Fry letter states on page 2,
under the applicable authorities relating to AID'S use of
personal service contractors, "the contractors ere considered
U.S. Government employees for most purposes other than those
explicitly excluded by the statutes . . .". We thus do not think
the Policy Letter is applicable to the AID personal service
contracts in question. Note, however, that our opinion regarding
'AID'S interpretation of its own authorities does not go beyond
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the narrow issue of the applicability of the Policy Letter. Nor
would we necessarily defer in the case of other agencies with
different missions, applicable authorities, and agency
regulations.

With regard to the second point in the November 4, 1992,
letter, we agree that service contractors may participate as
voting members, on source evaluation boards. We changed the final
version of the Policy Letter to make a distinction between
participating as a voting member of a source selection board
(prohibited in Appendix A, section 12(b) as inherently
governmental) and as a nonvoting or voting member of a source
evaluation board (permitted in Appendix B, section 14, as not
Inherently governmental). AS the letter correctly concluded, the
vital discinc'ti'un here Is ftc'c actioi.s that bind the
Government and those that result in recommendations to Government
officials, our change in the wording of proposed section 14(b)
of Appendix A was intended to make this distinction clear.

Please contact Richard ong of my staff at (202) 395*7209, if
your office has any further questions regarding the Policy
Letter.

sincerely,

Allan V. Burman
Administrator

Enclosure
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UNITED STATES INTEftNATIONAL DEVELOPMENT COOPERATION AGENCY

AGENCY FOR INTERNATIONAL DEVELOPMENT
WABMIMOTOM. D-C. 99923

NW-4I9K
GENERAL COUNSEL

Mr. Richard A. ong
Deputy Associate Administrator
office of Federal Procurement Policy
725 17th Street, N.tf.v Ste. 9001
Washington, DC 20503

OFPP Policy Letter 92*1
Inherently Governmental
Function*

Dear Mr. Ongx

This is in response to the subject policy letter, which was
issued in final font on September 30, 1992. 57 Fed.Rea. 45096
(September 30, 1992). The U.S. Agency for International
Development (A.I.D.) wishes to raise two important issues.
First, the final version contains a major change that vas not
part of the proposed text previously made available for public
comment. The policies in the policy letter, including the
prohibition on performance of inherently governmental functions
by service contractors, have been extended to apply to some
personal as veil as nonpersonal services contractors. The scope
of this change, in the viev of the U.S. Agency for .International
Development (A.I.D.), ie unclear. This letter notes A.I.D. *e
understanding of the intent of the change and requests OMB, in
the event our understanding is incorrect, to reconsider or
clarify the relevant provisions. Second, it is our view that
subsection 12 (b) of Appendix A of the policy letter is too
restrictive. I will address each point in turn below.

The proposed text of Policy Letter 92-1 was published in late
1991. 56 r«d.Rgg. 65279 (December 16, 1991). Among its
provisions vas a prohibition on the performance of inherently
governmental functions by service contractora. f6(b). The draft
defined "service contract" as "a 'nonpersonal service contract1".
5 (a). Personal services contractors were excluded from the
prohibition. Accordingly, it was clear that under the policy
letter as originally drafted, only nonpersonal services
contractors], and not personal services contractors, were
prohibited from performing inherently governmental function*.

The final version deletes the definition of "service contract".
This change appears to expand the coverage of the policy letter,
and its associated prohibition, to certain personal as veil »s
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nonpersonal services contracts. The September 30 nilemafcing
notice explains this change as follows:

•Three commenters questioned vhy the policy letter
applies only to nonpersonal services contracts. Upon
consideration, ve have accordingly deleted the
definition of 'service contract1 in section 5. Mo
ussful. purpose is served by defining 'personal services1
differently from the FAR and no harm arises from having
the policy letter apply to the minimal number of true
personal service contracts. Personal service contracts
that are really personnel* appointments are excluded from
the coverage of the policy letter. Thue, FAR 37.102(b)
need not be amended as a result of this policy letter."

Although we agree that it is not necessary to amend the FAR
definitions, ve believe that the deletion of the narrower
definition of "service contract" results in uncertainty as to the
scope of the policy letter. The explanation quoted above seems
to distinguish between two types of personal services contracts,
those that "are really personnel appointments" and those that are
not. The policy letter does not apply to the former, as
indicated in 13 of the guidance. This section states that
"Services obtained by personnel appointments and advisory
committees are not covered by this policy letter."

A.X.D. awards personal services contracts under several statutory
authorities, including |636(a)(3) of the Foreign Assistance Act
of 1961, as amended, and a number of lavs authorising provision
of assistance "notwithstanding any other provision of lav".
Under these authorities, the contractors are considered U.S.
Government employees for most purposss other than those
explicitly excluded by the statutes (for example, 1636(a)(3)
personal services contractors may not be coneidered as Government
employees for purposes of any lav administered by the Office of
Personnel Kanagfe&eat). Such contractors are selected through-a
procurement process, and are not appointed as direct-hire
employees. The A.X.D. office of General Counsel has determined
that personal services contractors may perform inherently
governmental functions subject to certain limitations imposed as
a matter of policy and sound administration. This determination
has been recorded in the A.X.D. Acquisition Regulation. 48 CFR
Chapter 7, App. D, |4(b)(3).

Flexible and extensive use of personal services contractors is
essential to the achievement of the Objectives of the U.S.
foreign assistance program. When necessary, A.X.D. has—with
appropriate monitoring, supervision, and other safeguards—
utilised personal services contractors for performance of
inherently governmental functions. For example, during temporary
periods between assignments of direct-hire personnel in remote or
otherwise difficult locations, ve have brought in personal
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services contractor* to serve a* Controllers, Executive Officer*,
and even Contracting Officer*.

Our understanding of the intent of the final version of the
policy letter i* that personal service* contractor* are not
covered by the guidance, including the prohibition on contractor
performance of inherently governmental function*, if they are
treated or regarded a* U.S. Government employees for most
purpose*. This i* how we interpret the reference in the
September 30, 1992 rulemaking notice to personal service*
contract* "that are really personnel appointments". Under this
.interpretation. A.X.D. personal *ervices contract* awarded under
the authority of |636(a)(3) of the 1961 Act, the various
"notwithstanding11 author i tie*, and other similar statute*, are
not subject to the provisions of the policy letter, including the
inherently governmental functions prohibition.

We request OFF?1* concurrence with our interpretation. If OFPP
doa* not concur, we request that the policy letter be revised to
exclude personal services contractors or that A.X.D. be granted a
deviation to continue our present practice* a* outlined above.

A second point we would like to raise concern* the list of
inherently governmental function* in Appendix A of the policy
letter. Section 12(b) of the Appendix states that "participating
as a voting member on any source selection board*11 i* an
inherently governmental function. Appendix B1* list of non-
inherently governmental functions, on the other hand, include*,
as section 14, "Contractors participating a* nonvoting member*
of, or technical advisor* to, a source selection board or source
evaluation board."

The above-quoted provision* do not *eea consistent with each
other• • Appendix A limits contractors only if two element* are
presents (a) the contractors must be on source selection boards,
and (b) they must be voting member*. Appendix L, hovevor, seems
to imply that contractor* may not participate a* voting members
of either source selection or source evaluation panels.

A.X.D. assumes that by "source selection board" OFPP i* referring
to the type of procedure u*ed in some agencie* in which a board
naKes a binding selection of the contractor. Xn such cases, we
fully agree with that thi* should be regarded as an inherently
governmental function. However, A.X.D., like a number of other
agencie* (see FAR 15.612), utilize* "technical evaluation panel*"
that are limited to technical evaluation, end advisory only; the
Contracting officer i* solely responsible for making the final
selection decision. We ere not sure if this is what OMB is
referring to as a "source evaluation board". Xf BO, we do not
think thet contractor* should be prohibited, across the board,
from participating as voting member*.



UbHllJ UL 202 216 3058 P. 13/58

-4-
On occasion, we consider utilising contractor personnel (and,
much more frequently, personal services contractors) to assist
the technical evaluation panel, and see no reason to exclude them
completely from voting on evaluation recommendations. Xn our
bilateral foreign aid projects, it is also common to have
recipient government or local private sector personnel serve on
panels to ensure their input and active involvement in the
project. Xn our view, such practices are consistent with the
FAR, particularly FAR 15.413-2, which recognises that proposals
may be disclosed outside tJie U.S. Government with appropriate
safeguards. Permitting contractor and other non-direct hire
personnel to participate as voting members in evaluation panels
also seeme to be within the spirit of section a of Appendix B,
which categorizes "technical evaluation of contract proposals" as
not inherently governmental.

Finally, we note that the wording of the Appendix A "source
selection board" provision was changed from the originally
proposed version ("Participating as a voting member on any boards
or in any meetings regarding evaluation of contractor proposals,
to include final source selection"). This change narrowed the
scope of the function deemed to be inherently governmental, in a
way that implies that OFPF is concerned with fundamental
decision-making rather than participation in the process as an
advisor.

tie would appreciate OFPP's concurrence with our view that the
carefully considered and appropriate use of other than direct-
hire personnel on technical evaluation panels, as described
above, is not contracting out, or otherwise inappropriately
providing for, performance of an inherently governmental
function.

Please let me know if you would like any further information
concerning this issue. X appreciate your attention to this
matter.

sincerely,

Howard M. Fry
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Index Number: 0912.00-00 .•,.;*-..•;:•.- :•:;

LCI; »c Ccnifte:

t r Reply
CC:IKIl-B63-87

Dilc:
16 1968

»7ble fooumeDt »ay net be

6tot. Section eilolJHS)
of tht Internal Revenue

This responds to your 1 otter dated November 19, 1987,
requesting o ruling that personal service contract employees
hired by the X in accordance with the Foreign Assistance Act of
1961 (hereinafter FAA), P.L. 87-195 (Sept. 4, 1961), 22 U.S.C. SS
2151-2429a, and with Executive Order Ho. 12223 (Hay 12, 1955), 30
Fed. Reg. 6635, nay exclude from their gross incomes, under
l.R.C. $ 912, certain amounts paid to these employees under the
FAAf $ 636(e)(3). You also request e ruling that certain other
benefits and allowances paid to the controct employees are
excludible from their gross Incomes under section 912.

l.R.C. S fil(s) And section 1.61»l(a) of the Treasury
Regulations provide that, except as otherwise provided by law,
gross income means all income from whatever source derived.

Section 912, in part, provides:

The following items shell not bo included in gross
income and shall be exempt from taxation under this
subtitle:

(1) Foreign ares allowances.••In the ease
of civilian officers and employees of the
Government of the United States, amounts]
received as allowances or otherwise (but not
amounts received as post differentials)
under—»

(A) chapter 9 of title 2 of the
Foraign Service Act of 1960,

(B) section 4 of the Central
Intelligence Agency Act of 1949, as
mended (50 U.S.C., sec* 403o),
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(C) title IZ of the Overseas
Differentials and Allowances Act,
or

(D) subsection (•), or (f) of the
first section of the Administra-
tive Expenses Act of 1946, as
emended, or section 22 of such Act.•

(2) Cost-of-living allowances.--In the
cese of civilian officers or employees of the
Government of the United States stationed
outside the continental United States (other
than Alaska), amounts (other than enounts
received under title XX of the Overseas
Differential and Allowances Act) received es
cost-of-living allowances in accordance with
regulations approved by the President.*..

You ergue thet allowances end other benefits paid to X's
employees under the FAA qualify for section 912 exclusion by
virtue Of section 625(d) of the FAA, 22 U.S.C. I 23B5(d), which

.. iprovides es follows:
I1" ' • . ' "".< . For the purpose of performing functions .under this
i Act outside "the United States/ the President nay employ
:' or essign individuals, or may suthorlxe the employment

or assignment of officers or employees by agencies of
the United States Government which are not authorized
to utilize the Foreign Service personnel system, who
shall receive compensation at any of the retes provided
for under section 402 or section 403 of the Foreign
Service Act of 1980, or under chapter 53 of title 5,
United States Code, or et any other rats authorised by
law, together with allowances and benefits under the
Foreign Service Act of 1960. Individuals so employed
or assigned shall be entitled, except to the extent
that the President may specify otherwise in cases in
which the period of employment or assignment exceeds
thirty months, to the same benefits ss ere provided by
section 310 of thet Act for individuals appointed to
the Foreign Service. •

X.K.C. S «12(1) waa enacted mm section il6(J) of the 1939
Code by section 125 of the Revenue Act of 1943, F.L. 235, 78th
Cong., 3d (ess. (1943). The Finance Committee Report on the
legislation states that "(tine committee bill provides a new'.

v subsection to section '116 of the Internal xevenue Code to exempt
from gross Income the cost-of-living allowances granted personnel
of the Government essigned foreign duty* and that
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[u]nder present regulations Inclusion of these /
allowances is required and-the Income tax thus
nullifies in large measure the efficacy of the
allowance to meet official expanses incurred by
personnel on foreign assignment, and granted In order
to meet official requirements.

S. Rep. No. 627, 7fith Cong., 2d Sees., 1944 C.B. 973, 992.

It is our position that section 912(1) vas intended to apply
only to differentials and allowances paid to civilian employees
of the U.S. government in foreign areas under the provisions of
lav specifically enumerated therein. This position ia reflected
in Rev. Rul. 71-414, 1971-2 C.B. 272, in which the XRS considered
whether amounts received pursuant to section S02(d)(3) of Part V
of the Foreign Assistance Act of 1969 are exempt from federal
taxation under Z.R.C. S 912. In the Revenue Ruling, the taxpayer
was transferred from a federal agency by which he was employed to
an international organization outside the U.S. but after only a
few months, he was raemployed by the federal agency. Pursuant to
section 502(d)(3) of Part V of the 7AA, the taxpayer was paid an
amount which equaled the difference between the pey, allowances,
post differential, and other monetary benefits paid by the
international organization end the pay, .allowances, poet
differential, and other monetary benefits that would have been
paid by 'the federal agency had he been detailed .to the
international organisation under section 3343, =-.Tltie"S/U.S.
Code, vhleh provides'for the assignment or loan of an employee to
•en international organisation without a change of position from
the agency by vhleh he is employed to an international
organization. The Revenue Ruling concludes that the amount
received by the taxpayer vas not received under one of the
statutes enumerated in aection 912(1) or under regulations
approved by the Prealdent SB set forth In section 912(2) end,
therefore, that the amount is not excluded from gross income
under section 912.

Section 912(1)(A) provides an exclusion from gross Income
for amounts received as allowances or otherwise (but not amounts
received as post differentials) under chapter 9 off title X of the
Foreign Service Act of I960. V.I* 96-466 (Oct. 17, 1980). This
exclusion is available only to civilian officers end employees of
the United States Government. Section 102(e)(5) of P.L. 96-465
provides that . . - . - • . ••'

.. • • •*" • *
"employee* (except ee provided in section 1O02(S))
means, when used with respect to an agency or to the
Government generally,' in officer or employee (in-
cluding a member of the Service) or s member of the
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Armed Forces off the United States, the commissioned
corps of the Public Health Service, or the commissioned
corps of the Hfetlonel Oceanic end Atmospheric Adnilnis-

P> t rat ion....

Section 1002(8) of P.L. 96-465 provides a definition of
•employee* for purposes of Chapter 10 of the Foreign Service Act
<l.e.. Labor-Management Relations). The definition of "employee"
in section 102(a)(5) of P.L. 96*465 is broad enough to cover the
individuals under contract to the Agency for Znternatlonal
Development.

I.R.C. S 912(l)(A) is specific that the exclusion is only
for the. allowances provided in chapter 9 of title X of the
Foreign Service Act of I960. Chapter 9 contains the following
sections:

Sec. 901. Travel and related expenses.
Sec. 902. Loan of household effects.
Sec. 903. Required leave in the United States.
Sec. 904. Health care.
Sec. 905. Representation expenses.

It is our position that to be excludible from gross income under
•I.R.C. S 912(1 )(A), the allowance must be received under one of

•/; , the ̂ above-listed sections in chapter 9 of title .1 of P.L. 96-465.
T.'• -.-.-. :•/••-.•:*..•• • • • - - • - . • • . • ~ '

Section 625(d) of the FAA, on which you rely, authorises the
k payment of the contract employees in issue at 'the rates provided
•*» for under section 402 or section 403 of the Foreign Service Act

of 1980. ... together with allowances and benefits under the
Foreign Service Act of 1980." To the extent that the contract
employees in issue are paid, pursuant to section 625(d) of the
FAA, allowances or benefits under sections 901 through 905 of the
Foreign* Service Act of i960, the allowances or benefits are
excludible under I.R.C. S 912(1)(A). However, the amounts
received by the contract employ a as, pursuant to section 625(d) of
the FAA, under sections 402 and 403 of the Foreign Service Act of
1980 are not covered by the I.R.C. S 912(1)(A) exclusion or by
any other exclusion under Z.R.C. S 912.

Section 402 of the Foreign Service Act of 1980, entitled
Salaries of the Senior Foreign Service, authorises the President
to prescribe salary claaaes for the Senior.Foreign Service;
section 403, entitled Foreign Service Schedule, authorixae the
President to establish a Foreign service schedule consisting of
nine salary classes which shall apply to members of the Foreign

. Service who are citizens of the U.S. end for whom salary rates
ere not otherwise provided for'by chapter 4 (Compensation) of the
Foreign Service Act of 1990. Clearly, amounts received under
sections 402 end 403 of the Foreign Service Act of 1980 ere basic
salary/compensatlon.
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In Fev. Rul. 59-407, 1959-2 C.B. 19,. the Service feet forth
guidelines to distinguish between the two types of allowances or
differentials paid by the U.S. Government to its civilian
employees stationed outside the continental U.S. One type is
excludible from gross income; the other type is fully taxable in
the sane way that basic salary IB taxable. Sections 4.01 through
4.04 of the revenue ruling define excludible cost-of-llvlng
allowances as %an allowance based on living costs substantially
higher than the cost-of-living in the District of Columbia and
granted to' enable employees to render more complete and efficient
service in carrying out their official assignments.* Sec also
section 4.05 of Rev. Rul. 84-19. 1964-1 C.B. 179, which
distinguishes includible cost-of*living allowances from those
that are excludible under I.R.C. S 912. One basis for
Identifying includible amounts Is their compensatory character
and amounts which ere)

(1) grented by reason of conditions of environment
which differ substantially from conditions of en-
vironment in the United States and warrant additional
compensation es • recruitment incentive, (2) considered
as a part of the compensation in fixing salary, or (3)
granted by reason of the location of the post of duty.

The payments received by the contract employee* in Issue,
pursuant to section 625(d) of the FAA, under sections 402 and 403
of the Foreign Service) Act of i960, are compensation and are,
closely analogous to the compensatory nature of the post
differential which Is expressly proscribed from the exclusion
provided In section 912(1) and is expressly held to be includible
<.n gross income in section 6.01 of Rev. Rul. 59-407.

What you are seeking for the contract employees In issue,
with respect to the basic compensation paid to them by X under
the salary schedules In sections 402 and 403 of the Foreign
service Act of I960, Is an l.R.C. S 911(a)(l) exclusion for
foreign earned Income. Section 911(a)(l) allows an individual an
inclusion from groce Income of foreign earned Income. Subsection
(b) defines •foreign earned income*. Similar exclusions are
provided by sections 93l(a) and 933(1) for the) income of
individuals who are bone fide residents of Guam, American Samoa,
the Northern Mariana Islands, and Puerto Rico. However, each of
these aections expressly states that amounts received for
fcervices performed aa an employee of the) U.S. or any agency
thereof are not excludible from gross Income Merely because of
bone fide residence or presence In a foreign country or In e
possession of the U.S. or in Puerto Rico. Sea I.R.C. SS
9ll(b)(l)(R)(li), 93l(d)(l), and 933(1).

Accordingly, to the extent the contract employee* in leeue
receive payments, pursuant to section 625(d) of the FAA, under
sections 402 end 403 of the Foreign Service Act of 1980, the
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payments are not excludible from the gross income of the
recipients under Z.M.C. S 912(1). However, to the extent that
the contract employees receive payments or benefits under
chapter 9 of title X of the Foreign Service Act of 1980. sections
901 through 905, the payments or benefits ere excludible from the
gross income of the recipients under I.K.C- S 912(1 )(A).

In sddition to the payments snd benefits provided in section
625(d) of the FAA, your letter states that the contract employees
in issue may also receive:

1) Foreign transfer allowances, 5 U.S.C. S
5924(2), "for extraordinary, necessary, and
reaaonable expenses, not otherwise
compensated for, incurred by an employee
incident to establishing himself or hsrself
at any post of assignment in a foreign area
including costs incurred in the united States
prior to departure for a post in a foreign
area....*

2) Separate maintenance allowances, S U.S.C. S
5924(3), "to assist an employee (U.S.
citisen) who la compelled or authorized
because of dangerous, notably unheelthful, or
excessively adverse living conditions at the
employee's post of assignment in s foreign
area or for the convenience of the
government, or who requests such allowance
because of specisl needs or hardship
involving the employee or the employee's
spouse or dependents to meet the sddltional
expense of maintaining, elsewhere than at the
post, the employee's spouse or -dependents, or'
both.*

ft) ' Foreign travel per diem allowances, sacs.
901(1), (2) end (3) of the Foreign Service
Act of 1980.

4) Temporery lodging allowances, S U.S.C. S
5923(1), "for the reasonable cost of
temporary quarters incurred by the employee
end his or her family (A) for a period not in
oxcess of a months after first arrival at e
new post of assignment in e foreign area or a
period ending with the occupation of
residence "quarters, whichever is shorter, and
(B) for a period of not more then 1 month
immediately before final departure from the
' post after the necessary evacuation of
residence quarters."
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5) Living quarters allowances, 5 U.S.C. S
. 5923(2). 'whenever free government quarters
;jire not provided. 'A living quarters
allowance for rent, heat, light, fuel, gas.
electricity, and water,

6) Poet allowances, S U.S.C. S 5924(1), "to
offset the difference between the coat of
living at the post of assignment In a foreign
area and the coat of living in the Washing-
ton, D.C. area."

7) Supplementary post allowances, S U.S.C. S
5924(1) end (2), "for extraordinary,
necessary, and reasonable expenses, not
otherwise compensated for, incurred by en
employee incident to establishing
himself/herself at a post of assignment in a
foreign area...* or to compensate en employee
for excessive living costs in a foreign area.

6) Education allowances and educational travel,
• 5 U.S.C. S 5924(4), "to assist any employee
: with the extraordinary and necessary

expenses, not otherwise compensated for,
4 m incurred because of his or her service in •
? •' foreign area or foreign areas in providing .
•, adequate education for his or her

dependents.... *

9) Post differentials, 5 U.S.C. S 5925, *...on
the basis of conditions of environment which
differ substantially fro* conditions of
environment in the continental -United States
and warrant additional pay as a recruitment
and retention incentive....'

10) Danger pay allowances, see. 2311 of the
Foreign Service Act of 1980 and S U.S.C. S
S92S, '...a danger pay allowance on the bamic
of civil insurrection, civil war, terrorism,
or wartime conditions which threaten physical
harm or imminent danger to the health or
veil-being of the employee."

i
11) Representation allowances, sec. 905 of the

Foreign Service. Act'of 19SO, "...for official
reeeptionm end ... entertainment ajid repre-
sentational expenses ... to provide for the
proper representation of the United States
and its interests.*
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12) Official residence expenses, 5 U.S.C. S 5913,
for the purpose of defraying the unusual
expenses incident to the operation end
maintenance of official residences suitable
for the chief representatives of the United
States at such posts and such other senior
officials, of this government in foreign
countries as the (Secretary) nay designate.

13) • Compensatory time off, 5 U.S.C. $ 5926.

14) Home service transfer allowances, 5 U.S.C. S
5924(2) end sac. 901(14) of the Foreign
Service Act'of 1980, '...for extraordinary,
necessary, and reasonable expenses, not
otherwise compensated for, incurred by an
employee incident to establishing
himself/herself at a post of assignment in
the United Statea.*

15) Evacuation payments, 5 U.S.C. SS $521-5527
and vee. 2303 of the Foreign Service Act of
1960, for up to 180 days payment of salaries,
post differential, and allowances In the
event of an emergency evacuation or
authorised departure of employees or their
dependents,.or both, from duty stations for
military, or other raaaons or because of
imminent danger to their lives."

&The payments and benefits enumerated in Items 3, 11, and 14, '\
above, are made under the authority of provisions in chapter 9,
title X, of the Foreign Service Act of 1980. thus, payments and
benefits under these provisions may be excluded from groas income
under X.R.C. S 912(1)(A).

X.R.C. $ 912(1)(C) provides an exclusion from gross income
for allowances or otherwise (but not amounts received as post
differentials! under title XX of the Overseas Differentials end
Allowances Act, P.L. 86-707 (1960), subchapter XXX of chapter 59
of title S of the United Statea Code, 5 U.S.C. SS 5921-5928.
.Thus, the allowances end benefits enumerated in items 1, 2, 4, 5
6, 7, 8, and 13, above), that are made under the authority of
provisions In title XX of the Overseas Differentials end
Allowances Act, ere excludible from the recipient'a gross income
under X.ft.C, S 912(1 )(C). However, the post differential in item
9, above, and paid pursuant to 5 U.S.C. S 5925, is specifically
encepted from the X.H.C. S 9X2'exclusion. As to this item, it is
clear from the Xegi si stive history of the Overseas Differentials
end Allowances Act that the post differential exception in i.R.C.
S 912(1) was intended to continue existing XHS revenue ruling
position to the effect that additional compensation paid as a
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recruitment incentive, was not within the -scope of the X.R.C. S
912 exclusion. See S. Rep. No. 1647, 86th Cong., 20 Sess. 19
(1960) i The XRS revenue ruling position referred to in such
legislative history includes Rev. Rul. 59-407, supra . similarly,
Item 10, above* (danger pay allowance paid pursuant to 5 U.S.C. S
5928), although paid under a provision in title) XX of the
Overseas Differential* and Allowances Act. la compensatory in
nature and paid as ft financial incentive for employment under
edverse conditions and It not excludable from income under
section 912.

As to item 12, above, (official residence expenses paid
under 5 U.S.C. S 5913), these allowances fall within the
•xcludible category, because these benefits are Intended to cover
actual expenses Incurred by the recipient for the convenience of
the Government. As to item 15, above, (evacuation payments Bade
under 5 U.S.C. fS 5521*5527 and sec. 2303 of the Foreign Service
Act of 1980), the.excludibiiity of a payment depends on the
character and purpose for which the payment is made (i.e., the
payments are made for salaries, post differentials, and other
allowances as the result of the evacuation of the employee or his
dependents).

This is a ruling and is directed only to the taxpayer named
above. Section 6110(J)(3) of the Internal Revenue Code provides
that this ruling may not be used or cited SB precedent by any
other taxpayer. Furthermore, this ruling only addresses the
issue of whether the enumerated benefits and allowances ere
subject to the .federal Income tax end does not address the issue
of whether the benefits and sllowsnces are wages for Federal
Insurance Contributions Act (PICA) purposes.

Sincerely,

MICHAEL F. PATTON
Chief, Branch no. 1
Associate Chief Counsel
(International)
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20'd XS6 cee

Internal Revenue Service Department of thp Treasury
i

Washington, DC 2023*

Uniform Issue Un Number 4ul.29.OQ
Contact Person:

Telephone Nurnoer: ]

In Reference lo;

Dote:

SiDgJeunE McAllister
General Coonsel
U.S. Agency for International Development
UOO Pennsylvania Avenue. N,W.

Washington, DC 2052.1

Legend:

Agency A - United State* Agency for International Development (USJMD)
Group B Members * Personal Service Cofiinnom of USA ID (
Stain* T * Foreign ABfiisuneeAeioflMl. 22 U.S.C. ftcc. 23196fa)

DfsaiMs. McAllister: |
:

Thii is in rcipoaic kj your Miy 17, 1999, roqucrt lor a private Icuci ruling, at
supplcmeiiied by conespondencc dated October 26, 2«KW, concerning whether Ajgency A may

establiih a *fl 1 (k) plan for ihe bendh of Group B Members who are employees o ' Agency A .
Tile foUoMring bos and rcpresentauons havt been cubmined in wippori or your r dhig.

Agency A is an agency of the Federal Government which contracts wiih inditiduabi
(Croup B Members) Tor personnel services abroad. The basic authority for the eajployrnctil of
Group B Member* by Agency A is Statute T. !

Dawd on tbe forgoing, you request the following JuHnj?; ;.

That Agency A. as an entity of ihc Fodenl Govcrnmenv is authorised to establish a 4rt](k)
plan for its Group B Mentors wbo aic employees of Agency A. . ;

I
Section 44)1 (kX^KBXii) of the bitemal Revenue Code (the Code) provides, if» pan. Chai n

cash or deferred arrangement shaJl not be ireatcd ns a qualified cash or deferred a^tBncjeinem
if ii in pan of a plan laoJnbuncd by a State or local govcroincDt or politkal subdivision thereof,
or any ifcwy or instrumentality thereof. i

The Code specifies otc govemmemal employers (lhat is, Suic or
or political subdivisions, agencies or imtronicniajiiici thereof) thai are not eligible- to
maintain 401 (k) plans for the bendh of iltcir employees. Accordingly, with respect to your
ruling request, «« conclude that Agency A. as an cntitj- of die Federal Govwnmeni, is
authori/ed to esmbliah a 40 1 (k ) plan for iu Group B Members wbo are employee* of Agency A.

e/e aovd cog •S«I -A9 J.N3S
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XS6 CBE

U.S. Agency for ImrmMional Developntett

You tevc not lequetled. and vccxprw noopurion in ibis ruling u iowh« her the
Group B Members ire employee* of Agency A under ihc retewni previcioni of

Tfcii tuliAB ic directed odj to the laxpeyer UMI requeued it Secrioa 6 ) !0[kX3) of die
Code piuvKks thol If nuyool be lued or citodtiyoihen as precedent j

the Code.

Employee Mm Techuici t Group 4
To* Excmpi MX) Gaverm KM Emilia Division

Notice of IniBitiDD 10 Diieio*
Deleted copy of Uoer Rvliaf

e/e
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11 c HAnartmttn* *f i aft»Mi> Employment Standards AdministrationUS. Department of Ubor ^ rf Wofker8, Conflilliifcn Programs
Division of Federal Employees' Compensation
Washington, D.C. 20210

SEP 28 KS File Number

Jan Miller
U.S. Agency for International Development
Office of General Counsel
1900 Pennsylvania Avenue, N.W.
Washington, D.C. 20523

Dear Mr. Miller;

Thank you for your August 27 response to Ms. Williams1
letter of August 3f concerning U.S. citizens employed by the
U.S. Agency for International Development (US A ID) under
personal services contracts (PSCe) to work within the
United States.

We have reviewed the materials you sent. The
employer/employee relationship for U.S. citizens hired under
PSCs to work within the United States is virtually identical
to that of foreign nationals and U.S. citizens similarly
hired to work abroad. Therefore, we find that U.S. citizens
hired by the USAID under a PSC to work within the U.S. would
be covered under the Federal Employees' Compensation Act
(FECA) for work-related injuries, if the conditions of their
employment are essentially identical to those outlined in .
the sample.

Please let me know if you have any further questions on this
matter.

Sincerely,

tL. RICKER
Acting Director for
Federal Employees' Compensation

Working to Improve the Lives of Americans Workers
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United States
Office of Government Ethics

P.O. Box 14108
Washington, D.C. 20044

WN-B19ST

Jan H. Miller
Assistant General Counsel

and Deputy Ethics Officer
Office of the General Counsel
Agency for International Development
Washington, D.C. 20523

Dear Mr. Millert

In response to your October 19, 1987 letter, we concur in
your determination that persons providing services to the
Agency' for International Development under personal services
contracts pursuant to 22 U.8.C. | 2396 (Section 636(a)(3) of
the Foreign Assistance Act of 1961) are employees for purposes
of the poet-employment criminal statute at 16 U.S.C. S 207 and
regulations at 5 C.F.R. Part 737. we think it fully appro-
priate that you adopt procurement regulations to this effect.

Sincerely,

Donald E. Campbell
Acting Director
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APPENDIX A - [RESERVED]

APPENDIX B -- [RESERVED}

APPENDIX C - [RESERVED}

APPENDIX D--DIRECT USAID CONTRACTS WITH
A U.S. CITIZEN OR A U.S. RESIDENT ALIEN

FOR PERSONAL SERVICES ABROAD

1. General.

See also CIS 99-15. Resident Hires and Deviations

(a) Purpose. This appendix sets forth the authority, policy, and procedures under
which USAID contracts with a U.S. citizen or U.S. resident alien for personal services
abroad.

(b) Definitions.
(1) Personal services contract (PSC) means a contract that, by its

express terms or as administered, make the contractor personnel appear, in effect,
Government employees (see FAR 37.104).

(2) Employer-employee relationship means an employment relationship
under a service contract with an individual, which occurs when, as a result of the
contract's terms or the manner of its administration during performance, the contractor is
subject to the relatively continuous supervision and control of a Government officer or
employee.

(3) Non-person services contract means a contract under which the
personnel rendering the services are not subject either by the contract's terms or by the
manner of its administration, to the supervision and control usually prevailing in
relationships between the Government and its employees.

(4) Independent contractor relationship means a contract relationship in
which the contractor is not subject to the supervision and control prevailing in
relationships between the Government and its employees. Under this relationship, the
Government does not normally supervise the performance of the work, control the days
of the week or hours of the day in which it is to be performed, or the location of
performance.

(5) Resident hire means a U.S. citizen who, at the time of hire as a PSC,
resides in the cooperating country as a spouse or dependent of a U.S. citizen employed
by a U.S. government agency or under any U.S. government-financed contract or
agreement, or for reasons other than for employment with a U.S. government agency or
under any U.S. government-financed contract or agreement. A U.S. citizen for purposes
of this definition also includes persons who at the time of contracting are lawfully
admitted permanent residents of the United States.
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(6) U.S. resident alien means a non-U.S. citizen lawfully admitted for
permanent residence in the United States.

(7) Abroad means outside the United States and its territories and
possessions.

(8) USAID direct-hire employees means civilian employees appointed
under USAID Handbook 25 procedures or superseding Automated Directive System
(ADS) Chapters.

2. Leoal Basis.

(a) Section 635(b) of the Foreign Assistance Act of 1961. as amended
(hereinafter referred to as the "FAA") provides the Agency's contracting authority.

(b) Section 636(a)(3) of the FAA (22 U.S.C. 2396(a)(3)) authorizes the Agency to
enter into personal services contracts with individuals for personal services abroad and
provides further that such individuals"' * * shall not be regarded as employees of the
U.S. Government for the purpose of any law administered by the Civil Service
Commission." \1\

\1\ The Civil Service Commission is now the Federal Office of
Personnel Management.

3. Applicability.

(a) This appendix applies to all personal services contracts with U.S. citizens or
U.S. resident aliens to provide assistance abroad under Section 636(a)(3) of the FAA.

(b) This appendix does not apply to:
(1) Non-personal services contracts with U.S. citizens or U.S. resident

aliens; such contracts are covered by the basic text of the FAR (48 CFR Chapter 1) and
the AIDAR (48 CFR Chapter 7).

(2) Personal services contracts with individual Cooperating Country
Nationals (CCNs) or Third Country Nationals (TCNs). Such contracts are covered by
Appendix J of this chapter.

(3) Other personal services arrangements covered by USAID Handbook
25-Employment and Promotion or superseding ADS Chapters.

(4) Interagency agreements (e.g., PASAs and RSSAs covered by ADS
306-lnteragency Agreements.

4. Policy

See AAPD Q6»12. Homeland Security Presidential
Directive-12 (HSPD-121 Implementation:

AAPD 06-11. Home Leave and Revised General
Provision 5. Leave and Holidays (August 20061:

AAPD 06-10. PSC Medical Payment Responsibility:

AAPD 06-07. AIDAR. Appendix D: Contract Budget.
Salary Determination and Salary Increases:
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AAPD 05-08. Annual Health Insurance Costs:

AAPD 04-15. Cash Awards:

AAPD 04-13. Classification of USPSCs:

GIB 99-15. Resident Hires and Deviations:

GIB 98-11. Determining a Market Value for PSCs

(a) General. US AID may finance, with either program or operating expense (OE)
funds, the cost of personal services contracts as part of the Agency's program of foreign
assistance by entering into a direct contract with an individual U.S. citizen or U.S.
resident alien for personal services abroad.

(1) Program funds. Under the authority of Section 635(h) of the FAA,
program funds may be obligated for periods up to five years where necessary and
appropriate to the accomplishment of the tasks involved.

(2) Operating Expense Funds. Pursuant to USAID budget policy, OE
funded salaries and other recurrent cost items may be forward funded for a period of up
to three (3) months beyond the fiscal year in which these funds were obligated. Non-
recurring cost items may be forward funded for periods not to exceed twenty-four (24)
months where necessary and appropriate to accomplishment of the work.\2\

(bl Limitations on Personal Services Contracts. (1) Personal services contracts
may only be used when adequate supervision is
available.

(2) Personal services contracts may be used for commercial activities.
Commercial activities provide a product or service which could be obtained from a
commercial source. See Attachment A of OMB Circular A-78 for a representative list of
such activities.

(3) Notwithstanding any other provision of USAID directives, regulations
or delegations, U.S. citizen personal services contractors (USPSCs) may be delegated
or assigned any authority, duty or responsibility delegable to U.S. citizen direct-hire
employees (USDH employees) except that:

a. They may not supervise U.S. direct-hire employees of USAID or
other U.S. Government agencies. They may supervise USPSCs and non-U.S. citizen
employees.

b. They may not be designated as Contracting Officers or
delegated authority to sign obligating or sub-obligating documents.

c. They may represent the agency, except that communications
that reflect a final policy, planning or budget decision of the agency must be cleared by a
USDH employee.

d. They may participate in personnel selection matters, but may
not be delegated authority to make a final decision on personnel selection.

a. Exceptions to the limitations in this paragraph (b)(3) must be
approved by the Assistant Administrator for Management (AA/M).

(c) Withholdinas and Fringe Benefits. (1) Personal services contractors (PSCs)
are Government employees for purposes of the Internal Revenue Code (Title 26 of the
United States Code) and are, therefore, subject to social security (PICA) and Federal
income tax (FIT) withholdings. As employees, they are ineligible for the "foreign earned
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income" exclusion under the Internal Revenue Service (IRS) regulations (see 26 CFR

(2) Personal services contractors are treated on par with other
Government employees, except for programs based on any law administered by the
Federal Office of Personnel Management (e.g.. incentive awards, life insurance, health
insurance, and retirement programs covered by 5 CFR Parts 530, 531, 831, 870, 871,
and 890). While PSCs are ineligible to participate in any of these programs, the
following fringe benefits are provided as a matter of policy:

(i) The employer's PICA contribution for retirement purposes.
(i!) A contribution against the actual cost of the PSC's annual

health and life insurance costs. Proof of health and life insurance coverage and its actual
cost to the PSC shall be submitted to the Contracting Officer before any contribution is
made. (See also paragraph 4(c)(3) of this Appendix.)

(A) The contribution for health insurance shall not exceed
50% of the actual cost to the PSC for his/her annual health insurance, or the maximum
U.S. Government contribution for a direct-hire employee, as announced annually by the
Office of Personnel Management, whichever is less. If the PSC is covered under a
spouse's health insurance plan, where the spouse's employer pays some or all of the
health insurance costs, the cost to the PSC for annual health insurance shall be
considered to be zero.

(B) The contribution for life insurance shall be up to 50% of
the actual annual costs to the PSC for life insurance, not to exceed S500.00 per year.

(iii) PSCs shall receive the same percentage pay comparability
adjustment as U.S. Government employees subject to the availability of funds.

(iv) PSCs shall receive a 3% annual salary increase subject to
satisfactory performance documented in their annual written
evaluation. Such increase may not exceed 3% without a deviation. This 3% limitation
also applies to extensions of the same service or negotiations for a new contract for the
same or similar services unless a deviation has been approved.

(v) PSCs shall receive the following allowances and differentials
provided in the State Department's Standardized Regulations (Government Civilians
Foreign Areas) on the same basis as U.S. Government employees (except for U.S.
resident hires, see paragraph 4(d) and Section 12, General Provisions, Clause 22, "U.S.
Resident Hire Personal Services Contractors"):

(A) Temporary lodging allowance (Section 120),\3\
(B) Living quarters allowance (Section 130),\3\
(C) Post allowance (Section 220),\3\
(D) Supplemental post allowance (Section 230),\3\

\2\ If there is a need, these contracts may be written for 5
years also but funded only as outlined in paragraph 4(a) of this
Appendix.

\3\ Mission Directors may authorize per diem in lieu of these allowances. _

(E) Separate maintenance allowance (Section 260),\4\
(F) Education allowance (Section 270),\4\
(G) Educational travel (Section 280),Vf\
(H) Post differential (Section 500).
(I) Payments during evacuation/authorized departure (Section

600), and
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(J) Danger pay (Section 650).
(vi) Any allowance or differential that is not expressly stated in

paragraph 4(c)(2)(v) is not authorized for any PSC unless a deviation is approved. The
only exception is a consumables allowance if authorized for the post under Handbook 22
or superseding ADS Chapter.

(vii) Health room services may be provided in accordance with the
clause of this contract entitled "Physical Fitness and Health Room Privileges."

(viii) PSCs are eligible to receive benefits for injury, disability, or
death under the Federal Employees' Compensation Act since the law is administered by
the Department of Labor not the Office of Personnel Management.

(ix) PSCs are eligible to earn four hours of annual leave and four
hours of sick leave for each two week period. However, PSCs with previous PSC service
(not previous U.S. Government civilian or military service) earn either six hours of annual
leave for each two week period if their previous PSC service exceeds 3 years (including
10 hours annual leave for the final pay period of a calendar year), or eight hours of
annual leave for each two week period if their previous PSC service exceeds 15 years.

(3) A PSC who is a spouse of a current or retired Civil Service, Foreign
Service, or Military Service member and who is covered by their spouse's Government
health or life insurance policy is ineligible for the contribution under paragraph 4(c)(2)(ii)
of this appendix.

(4) Retired U.S. Government employees shall not be paid additional
contributions for health or life insurance under their contract (since the Government will
normally have already paid its contribution for the retiree) unless the employee can
prove to the satisfaction of the Contracting Officer that his/her health and life insurance
does not provide or specifically excludes coverage overseas. If coverage overseas is
excluded, then eligibility as cited in paragraph 4(c)(3) applies.

(5) Retired U.S. Government employees may be awarded Personal
Services Contracts without any reduction in or offset against their Government annuity.

(d) U.S. Resident Hire Personal Services Contractors. U.S. resident-hire PSCs
are not eligible for any fringe benefits (except contributions for PICA, health insurance,
and life insurance), including differentials and allowances unless such individuals can
demonstrate to the satisfaction of the Contracting Officer that they have received similar
benefits and allowances from their immediately previous employer in the cooperating
country, or the Mission Director may determine that payment of such benefits would be
consistent with the Mission's policy and practice and would be in the best interests of the
U.S. Government.

(e) Determining Salary for Personal Services Contractors. (1) There are two
separate and distinct methods of establishing a salary for personal services contractors.
Use of method number 1 is required unless justified and approved as provided for in
paragraph (e)(1)(ii).

V4\ These allowances are not authorized for short tours (i.e.,
less than a year).

(I) Method 1: Salaries for Personal Services Contractors shall be
established based on the market value in the United States of the position being
recruited for. This requires the Contracting Officer in coordination with the Technical
Officer to determine the correct market value (a salary range) of the position to be filled.
This method is required in establishing salary for all PSCs unless method 2 is authorized
as provided for in paragraph (e)(1)(ii). Contract Information Bulletin (CIB) 96-8 dated
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February 23,1996 provides a guide, which contains information concerning Preparation
of Scopes of Work, Determination of Salary Class Grade, Salary Class Bench Marks and
Salary Class Review. The market value of the position then becomes the basis along
with the applicants' certified salary history on the SF171, "Personal Qualifications
Statement" for salary negotiations by the Contracting Officer. The SF 171 must be
retained in the permanent contract file, Any position, which is determined to be above
the GS-13 equivalent and exceeds six months in duration must be classified by
M/HR/POD. The crucial point is the establishment of a realistic and reasonable market
value for a job. The final determination regarding the reasonableness of a salary level
rests with the Contracting Officer. Paying salaries using this method avoids "rank in
person" salaries, which are in excess of the value of the job being contracted for.

(ii) Method 2: If approved in writing by the Mission Director or the
cognizant Assistant Administrator, based on written justification, salary may be
negotiated based on the applicant's current earnings adjusted in accordance with the
factors set out in paragraphs (e)(1)(ii) (A) through (C). This approval requirement cannot
be redelegated. Current earnings must be certified by the contractor on the SF 171, (see
paragraph 6(b)(3) of this appendix). This is guidance for establishing initial salaries, not
subsequent increases, for the same contractor performing the same function.

(A) As a rule, up to a 3 percent increase above current
earnings may be given. However, a 3 percent increase is awarded only to a PSC whose
earnings are based on a period of twelve months or more; 2 percent for established
earnings of less than twelve months but not less than four months; or 1 percent for
established earnings during the past four months.

(B) Additional percentages may be given for the following
factors. If a PSC has worked in a developing country for more than two years, an
additional 1 percent may be awarded. Education related to the area of specialization and
above the minimum qualification required may warrant an additional 1 percent, and
those specialties for which there is keen competition in the employment market or a
serious shortage category nationwide may be awarded an additional 2 percent. In
addition, related technical experience over 5 years may increase the percentage by 1
and over ten years by 3.

(C) All requests for an initial rate of pay above 10 percent
over current earnings must be approved in writing by the appropriate Assistant
Administrator or Mission Director. Current earnings are actual earnings for work
reasonably related to the position for which the applicant is being considered.
Paragraphs 4(e)(1)(ii) (A) through (C) apply only to salary setting method number 2 in
paragraph 4 (e)(1)(ii).

(2) When an applicant has no current earnings history (e.g., a person
returning to the workforce after an absence of a number of years) or when an applicant's
current earnings history doesn't accurately reflect the applicant's job market worth (e.g.,
a Peace Corps volunteer), every effort should be made to establish a market value for
the position as a basis for negotiation, notwithstanding the lack of a current earnings
history, provided that the applicant has the full qualifications for the job and could
command a similar salary in the open job market.

(3) This Appendix applies the "USAID Contractor Salary Threshold
(USAID CST)" policy in Automated Directives System (ADS) Chapter 302.3.6.8 to
salaries for U.S. PSCs. Salaries in excess of the USAID CST, which is equivalent to the
maximum rate for Federal agencies without a certified SES performance appraisal
system, must be approved by the M/OAA Director in accordance with the approval
procedures in ADS 302.3.6.6(e). This approval cannot be re-delegated.
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(f) Incentive Awards. U.S. PSCs are not eligible to receive monetary awards.
They are eligible for non-monetary awards such as certificates.

(g) Annual Salary Increase. PSC contracts written for more than one year should
provide for a 3% annual increase based on satisfactory performance documented in
their annual written evaluations.

(h) Pav Comparability Adjustment. PSCs shall receive the same percentage pay
comparability adjustment as that received by U.S. Government employees subject to the
availability of funds.

(i) Subcontracting. PSCs are U.S. Government employees and may not be called
upon (or permitted) to subcontract out any part of their work. Funds for subcontracting
have no place in the budget of a personal services contract. Support services,
equipment, and supplies (e.g., typing and report preparation, paper, pens, computers,
and furniture) should be furnished to PSCs just as they would be to direct-hire
employees. To the extent that direct-hire personnel may be authorized to purchase
supporting services or supplies under a travel authorization, so may PSCs; otherwise,
contracts for personal services should not contain any funds for procurement.

5. Soliciting for Personal Services Contracts.

See also AAPD 05-02. PSCs with Performance
Exceeding Five Years;

CIB 01-09. PSCs with US Citizens for Support of
HIV/AIDS and Infectious Disease Initiatives;

CIB 01-07. PSC Extension/Renewal Policy:

CIB 98-14. Change in Application Form for PSCs:

CIB 9B»12. Advertisement of PSCa and Evaluating
Applications:

CIB 97-19. Advertising for Short-Term PSC:

CIB 97-16. Class Justification for PSCs and for
Overseas Contracts of $250.000 or Less

(a) Technical Officer's Responsibilities. The Technical Officer will prepare a
written detailed statement of duties and a statement of minimum qualifications to cover
the position being recruited for. The statement shall be included in the procurement
request (the Acquisition &amp; Assistance Request Document) e.g., the request shall
also include the following additional information as a minimum:

(1) The specific foreign tocation(s) where the work is to be performed,
including any travel requirements (with an estimate of frequency);

(2) The length of the contract, with beginning and ending dates, plus any
options for renewal or extension;

(3) The basic education, training, experience, and skills required for the
position;

(4) An estimate of what a comparable GS/FS equivalent position should
cost, including basic salary, allowances, and differentials, if appropriate; and

(5) A list of Government or host country furnished items (e.g., housing).
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(b) Contracting Officer's Responsibilities. (1) The Contracting
Officer will prepare the solicitation for personal services, which shall contain:

(i) Three sets of SF 171s and SF171 As. (Upon receipt, one copy
of each SF 171 and SF 171A shall be forwarded to the Project Officer.)

(ii) A detailed statement of duties or a completed position
description for the position being recruited for.

(iii) A copy of the prescribed contract Cover Page, Contract
Schedule, General Provisions as appropriate, as well as the FAR Clauses to be
incorporated in full text and by reference.

(iv) A copy of the USAID General Notice entitled "Employee
Review of the New Standards of Conduct".

(2) The Contracting Officer shall comply with the requirements of (48
CFR) AIDAR 706.302-70(c) as detailed in paragraph 5(c) except those recruited from
the U.S.

(c) CompetitiQn. (1) Under (48 CFR) AIDAR 706.302-70(b)(1), Personal Services
Contracts (except those recruited from the U.S.)
are exempt from the requirements for full and open competition with two limitations that
must be observed by Contracting Officers:

(i) Offers are to be requested from as many potential offerers as is
practicable under the circumstances, and

(ii) A justification supporting less than full and open competition
must be prepared in accordance with FAR 6.303.

(2) PSCs With Untied States Citizens or Resident Aliens Recruited from
Outside the Cooperating Country. Solicitations for PSCs recruited outside the
cooperating country must be publicized via the Agency's External Home Page on the
Internet under the caption "Business & Procurement, USAID Procurements." Instructions
regarding how to access the External Internet and the information to be provided have
been approved and included in a CIB. A justification under FAR 6.303 is not required
when this procedure is followed.

(3) A class justification was approved by the USAID Procurement
Executive to satisfy the requirements of (48 CFR) AIDAR 706.302-70(c)(2) for a
justification in accordance with FAR 6.303. This
class justification for Personal Services Contracts with U.S. Citizens may only be used
for those who are recruited locally subject to the following conditions:

(i) The position was publicized locally in accordance with
established Mission policy or procedure, or the procedures in paragraph 5(c)(ii) was
followed;

(ii) As an alternative to the procedures in paragraphs 5(c) (i) and
(ii). at teast 3 individuals were considered by consulting source lists (e.g., applications or
resumes on hand) or conducting other informal solicitation.

(iii) Extensions or renewals with the same individual for continuing
services do not need to be publicized.

(iv) A copy of the class justification (which was distributed to all
USAID Contracting Officers via Contract Information Bulletin) must be included in the
contract file, together with a written statement, signed by the Contracting Officer, that the
contract is being awarded pursuant to (48 CFR) AIDAR 706.302-70(b)(1); that the
conditions for use of this class justification have been met; and that the cost of the
contract is fair and reasonable.

(4) If the appropriate competitive procedure in paragraph 5(3) is not
followed, the Contracting Officer must prepare a separate
justification as required under (46 CFR) AIDAR 706.302-70(c)(2).
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(5) Since the award of a Personal Services Contract is based on technical
qualifications, not price, and since the SF171, "Personal Qualifications Statement", and
SF171 A, "Continuation Sheet for Standard Form 171", are used to solicit for such
contracts, FAR subparts 15.4 and 15.5 and FAR parts 52 and 53 are inappropriate and
shall not be used. Instead, the solicitation and selection procedures outlined in this
Appendix shall govern.

6. Negotiating a Personal Services Contract.

See also AAPD 06-12. Homeland Security Presidential
Directive-12 (HSPD»121 Implementation:

CIB 98-12. Advertisement of PSCs and Evaluating
Applications:

CIB 97-17. PSCa with US Citizens or US Resident
Aliens

Negotiating a Personal Services Contract is significantly different from negotiating a non-
personal services contract because it establishes an employer-employee relationship;
therefore, the selection procedures are more akin to the personnel selection procedures.

(a) Technical Officer's Responsibilities. The Technical Officer shall be
responsible for reviewing and evaluating the applications (i.e., SF 171s) received in
response to the solicitation issued by the Contracting Officer. If deemed appropriate,
interviews may be conducted with the applicants before the final selection is submitted to
the Contracting Officer.

(b) Contracting Officer's Responsibilities. (1) The Contracting Officer shall
forward a copy of each SF 171 received under the solicitation to the Project Officer for
evaluation.

(2) On receipt of the Technical Officer's recommendation, the Contracting
Officer shall conduct negotiations with the recommended applicant. Normally, the
Contracting Officer shall negotiate only the salary (see the salary setting coverage in
paragraph 4(c) of this Appendix). The terms and conditions of the contract, including
differentials and allowances, are not negotiable or waivable without a properly approved
deviation (see (48 CFR) AIDAR 701.470). If the Contracting Officer can negotiate a
salary that is fair and reasonable, then the award shall be made.

(3) The Contracting Officer shall use the certified salary history on the SF
171 as the basis for salary negotiations, along with the market value of the position
being recruited for (unless approval not to use market value has been granted under
paragraph 4(e)(l)(ii)), and the Technical Officer's cost estimate.

(4) The Contracting Officer will obtain two copies of IRS Form W-4,
"Employee's Withholding Allowance Certificate", from the successful applicant. (Upon
receipt, the Contracting Officer will forward one copy of the W-4 to the Office of the
Controller.)

(5) Security clearance is required for all U.S. citizens entering into USAID
PSCs. The Contracting Officer will obtain four sets of SF 86, "Security Investigation Data
for Sensitive Position", from the successful applicant and forward them to the Office of
Security. PSCs may receive a preliminary clearance and be placed under contract prior
to receipt of clearance provided the appropriate paper work has been completed,
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reviewed by IG/SEC/PSI and acknowledged as a "no objection" to the appropriate
Mission. See General Provision 24 in section 12 of this Appendix.

7. Executing a Personal Services Contract.

See also AAPD 06-10. PSC Medical Payment
Responsibility:

AAPD Q3-07f revised!. CO/AO Role in Debt Collection
Process;

CIB 01-10. Revision of Medical Clearance Process

Contracting Officers or Heads of Contracting Activities, whether USAID/W or Mission,
may execute Personal Services Contracts, provided that the amount of the contract does
not exceed the contracting authority that has been redelegated to them. In executing a
Personal Services Contract, the Contracting Officer is responsible for insuring that:

(a) The proposed contract is within his/her delegated authority;
(b) A Request Number covering the proposed contract has been received;
(c) The position has been classified by either the Mission or M/HR/POD (see CIB

96-8) and the classification is in the contract file;
(d) The proposed Statement of Duties is contractibte, contains a statement of

minimum qualifications from the technical office requesting the services, and is suitable
to the use of a Personal Services Contract in that

(1) Performance of the proposed work requires or is best suited for an
employer-employee relationship, and is thus not suited to the use of a non-personal
services contract;

(2) The Statement of Duties does not require performance of any function
normally reserved for Federal employees (see paragraph 4(b) of this Appendix); and

(3) There is no apparent conflict of interest involved (if the Contracting
Officer believes that a conflict of interest may exist,
the question should be referred to the cognizant legal counsel);

(e) Selection of the contractor is documented and justified. (48 CFR) AIDAR
706.302-70(b)(1) provides an exception to the requirement for full and open competition
for Personal Services Contracts abroad (see paragraph 5(c) of this Appendix);

(0 The standard contract format prescribed for Personal Services Contracts
(Sections 10,11.12 and 13 to this Appendix) is used; or that any necessary deviations
are processed as required by (48 CFR) AIDAR 701.470.

(Note: The prescribed contract format is designed for use with contractors who are
residing in the U.S. when hired. If the contract is with a U.S. citizen residing in the
cooperating country when hired, contract provisions governing physical fitness and
travel/transportation expenses, and home leave, allowances, and orientation should be
suitably modified (see paragraph 4(d) of this Appendix)). These modifications are not
considered deviations subject to (48 CFR) AIDAR 701.470. (Justification and
explanation of these modifications is to be included in the contract file);

(g) Orientation is arranged in accordance with General Provision
23 in section 12 of this Appendix:

(h) The contractor has submitted the names, addresses, and telephone numbers
of at least two persons who may be notified in the event of an emergency (this
information is to be retained in the contract file);
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(i) The contract is complete and correct and all information required on the
contract Cover Page (USAID Form 1420-36A) has been entered;

(j) The contract has been signed by the Contracting Office and the contractor,
and fully executed copies are properly distributed;

(k) The following clearances, approvals and forms have been obtained, properly
completed, and placed in the contract file before the contract is signed by both parties;

(1) Evidence of job classification in the file by the Mission except for
grade equivalents above GS-13. For those positions with grade equivalent above GS-13,
evidence of job classification done by M/HR/POD;

(2) -Security clearance, including the completed SF 86, to the extent
required by US AID Handbook 6, Security or superseding ADS Chapter, (see General
Provisions 14 and 24 in section 12 of this Appendix);

(3) Mission, host country, Human Resources Office, and technical office
clearance, as appropriate;

(4) Medical examinations and certifications as required by the contract
general provision entitled "Physical Fitness and Health Room Privileges";

(5) One original executed IRS Form W-4 entitled "Employee's Withholding
Allowance Certificate", and one copy, shall be obtained. The original shall be sent to the
Controller of the paying office and one shall be placed in the contract file;

(6) Evidence of DAA/HR clearance that the position may be filled by PSC.
(7) The approval for any salary in excess of the "USAID Contractor Salary

Threshold (USAID CST)H. which is equivalent to the maximum rate for Federal agencies
without a certified SES performance appraisal system, in accordance with approval
procedures in ADS 302.3.6.8(e) as required in Section 4,(e)(3);

(8) A copy of the class justification or other appropriate
explanation and support required by (48 CFR) AIDAR 706.302-70, if applicable;

(0) Any deviation to the policy or procedures of this appendix, processed
and approved under (48 CFR) AIDAR 701.470;

(10) A fully executed SF 171, and a copy of the position classification,
and approved deviation, if appropriate;

(11) The Memorandum of Negotiation; and
(12) The Contracting Officer's signed certification that competition

requirements have been satisfied as described in paragraph 5(c) of the policy text of this
Appendix. The certification shall be a part of the Memorandum of Negotiations.

(I) Funds for the contract are property obligated to preclude violation of the Anti-
Deficiency Act, 31 U.S.C. 1341 (the Contracting Officer ensures that the contract has
been property recorded by the appropriate accounting office prior to its release for the
signature of the selected contractor);

(m) The contractor receives and understands the USAID General Notice entitled
"Employee Review of the New Standards of Conduct* and a copy is attached to each
contract as provided for in paragraph (c) of General Provision 1, section 12;

(n) Agency conflict of interest requirements as set out in the General Notice
"Employee Review of the New Standards of Conduct" are met by the contractor prior to
his/her reporting for duty;

(o) A copy of a Checklist for Personal Services contractors which may be in the
format set out in this section or another format convenient tor the Contracting Officer,
provided that a memorandum containing all of the information described in this section 7
shall be prepared tor each PSC and placed in the contract file;

(p) The contractor understands that he/she is an employee of the United States
for purposes of the Foreign Assistance Act of 1961, as amended, and the Internal
Revenue Code (Title 26 of the United States Code). This subjects the employee to
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withholding for both PICA and Federal Income Tax and precludes the employee from
receiving the Federal Earned Income Tax exclusion of 26 U.S.C. Section 911. See
Special Note on the Cover Page of USAID Form 1420-36.

(q) The contractor also understands that he/she may commence work prior to the
completion of the security clearance. However, until such time as clearance is received,
the contractor may not have access to classified or administratively controlled materials.
Failure to obtain clearances will constitute cause for termination.

8. Post Audit.

The Inspector General, or his/her designee, audits the Personal Services Contracts of all
contracting activities for the purpose of ensuring conformance to applicable policy and
regulations.

9. Contracting Format.

The prescribed Contract Cover Page, Contract Schedule, General Provisions, and
appropriate Federal Acquisition Regulations (FAR) clauses for Personal Services
Contracts covered by this appendix are included as follows:

10. Form USAID 1420-36, "Cover Page" and "Schedule".
11. Optional Schedule With a U.S. Citizen or U.S. Resident Alien.
12. General Provisions.
13. FAR Clauses to be Incorporated in Full Text in Personal Services Contracts.
14. FAR Clauses to be incorporated by reference in Personal Services Contracts.

10. Form USAID 1420-36. "Cover Page" and "Schedule".

Contract With a U.S. Citizen or U.S. Resident Alien for Personal Services Abroad-Form
AID 1420-36A (11/96) (Cover Page)

PRIVACY ACT STATEMENT
This information is provided pursuant to Public Law 93-579 (Privacy Act of 1974),

December 31,1974, for individuals who complete this form.
The Executive Office of the President, Office of Management and Budget has required

that all departments and agencies comply with the reporting requirements of Section
6041 of the Internal Revenue Code, Section 6041 states that all departments and
agencies making payments totaling $600 or more in one year to a recipient for services
provided must be reported to the Internal Revenue Service (IRS). The SSN and all
financial numbers will be disclosed to U.S. Agency for International Development
(USAID) payroll office personnel and personnel in the Department of the Treasury,
Division of Disbursements. USAID will use this SSN to complete Form W-2 of the Code
on employee compensation. Disclosure by the personal services contractor of the SSN
is necessary to obtain the services, benefits or processes provided by this contract.
Disclosure of the SSN may be made outside USAID (a) pursuant to any applicable
routine use listed in USAID's Notice for implementing the Privacy Act as published in the
Federal Register or (b) when disclosure by virtue of a contract being a public document
after signatures is authorized under the Freedom of Information Act.

SCHEDULE
(The Illustrated Schedule consists of this Table of Contents-
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Articles I-VI, and the General Provisions.)

TABLE OF CONTENTS
Article I - Statement of Duties
Article II - Period of Service Overseas
Article III - Contractor's Compensation and Reimbursement in

U.S. Dollars
Article IV - Costs Reimbursable and Logistic Support
Article V - Precontract Expenses
Article VI - Additional Clauses

GENERAL PROVISIONS
The following provisions numbered as shown below omitting number(s) , are the
General Provisions (GPs) of this Contract:
1. Definitions
2. Laws and Regulations Applicable Abroad
3. Physical Fitness and Health Room Privileges
4. Workweek and Compensation (Pay Comparability Adjustments)
5. Leave and Holidays
6. Differential and Allowances
7. Social Security, Federal Income Tax and Foreign Earned Income
8. Advance of Dollar Funds
9. Insurance
10. Travel and Transportation Expenses
11. Payment
12. Conversion of U.S. Dollars to Local Currency
13. Post of Assignment Privileges
14. Security Requirements
15. Contractor-Mission Relationships
16. Termination
17. Release of Information
18. Notices
19. Reports
20. Use of Pouch Facilities
21. Biographical Data
22. Resident Hire PSC
23. Orientation and Language Training
24. Conditions for Contracting Prior to Receipt of Security Clearance
25. Medical Evacuation Services
26. Governing Law

For each tour of duty, attach the applicable General Provisions.
Schedule: (Note: Use of the following Schedule Articles are not mandatory. They are

intended to serve as guidelines for contracting offices in drafting contract schedules.
Article language may be changed to suit the needs of the particular .contract).

Article (-Statement of Duties
(The statement of duties shall include:
A. General statement of the purpose of the contract.
B. Statement of duties to be performed.
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C. Any USAID consultation or orientation.)

Article Il-Period of Service Overseas
Within days after written notice from the Contracting Officer that all

clearances, including the doctor's statement of medical opinion required under General
Provision Clause 4, have been received or unless another date is specified by the
Contracting Officer in writing, the contractor shall proceed to where he/she shall
promptly commence performance of the duties specified above. The contractor's period
of service overseas shall be approximately in . (Specify time of duties in
each location as well as authorized stopovers with purpose of each.)
Article Ill-Contractor's Compensation and Reimbursement in U.S. Dollars

A. Except to the extent reimbursement is payable in the currency of the
Cooperating Country pursuant to Article IV, USAID shall pay the contractor
compensation after it has accrued and reimburse him/her in U.S. dollars for necessary
and reasonable costs actually incurred by him/her in the performance of this contract
within the categories listed in paragraph C, below, and subject to the conditions and
limitations applicable thereto as set out herein and in the attached General Provisions
(GP).

B. The amount budgeted and available as personal compensation to the
contractor is calculated to cover a calendar period of approximately (days)
(weeks) (months) (years) which is to include:

(1) vacation, sick, and home leave which may be earned during the
contractor's tour of duty (GP Clause 5);

(2) days for authorized travel (GP Clause 10); and
(3) days for orientation and consultation in the United States (GP

Clause 23).
C. Allowable Costs: 1. Compensation at the rate of $ per (year) (month)

(week) (day)1. Adjustments in compensation (pay) for periods when the contractor is not
in compensabte pay status shall be calculated as follows:
Rate of S per (day) (hour).
Contingency for Compensation (Pay Comparability) Adjustments. $ .
Annual Salary increase (3%) $ .

2. Overtime (Unless specifically authorized in the Schedule of this
contract, no overtime hours shall be allowed hereunder.)$ .

* 3. Overseas Differential (Ref. GP Clause No. 6.)
Rate $ and Contingency $ • Totals

*• 4. Allowances in Cooperating Country (Ref. GP Clause 6.)
S.

** 5. Travel and Transportation (Ref. GP Clause 10.) (Includes the value of
GTRs furnished by the Government, not payable to contractor).

a. United States $
b. International S
c. Cooperating and Third Country $ Subtotal Item 5

$
** 6. Subsistence or Per Diem (Ref. GP Clause 10.)

a. United States S
b. International S
c. Cooperating and Third Country $ .

Subtotal Item 6 $
7. Other Direct Costs.

a. Health and Life Insurance $

137



OCT-06-2008 20:32 USflID GC 202 216 3058 P.46/58

b. Precontract Costs, passport, visa, inoculations,
etc. (Ref. GP Clause B.) $

c. Physical Examination (Ref. GP Clause 3.)$_
d. Communications, Miscellaneous. $ Subtotal Item 7

$
6. F.I.CA-U.S.G. Contribution (not payable to contractor).

$
D. Maximum U.S.-Dollar Obligation:

In no event shall the maximum U.S.-dollar obligation under this contract exceed
$ . Contractor shall Keep a close account of all obligations he/she incurs and
accrues hereunder and promptly notify the Contracting Officer whenever in his/her
opinion the said maximum is not sufficient to cover all compensation and costs
reimbursable in U.S. dollars, which he/she anticipates under the contract.

Article IV-Costs Reimbursable and Logistic Support
A. General: The contractor shall be provided with or reimbursed in local currency

( ) for the following:
[Complete]

B. Method of Payment of Local Currency Costs: Those contract costs which are
specified as local currency costs in paragraph A above, if not furnished in kind by the
cooperating government or the Mission, shall be paid to the contractor in a manner
adapted to the local situation, based on vouchers submitted in accordance with General
Provision Clause 11. The documentation for such costs shall be on such forms and in
such manner as the Mission Director shall prescribe.

* If post differential Is applicable to the assigned post, a contingency for the adjusted
amount of differential resulting from compensation (pay comparability) adjustment
should be included.

** Do not include the value of any costs to be paid or reimbursed in local currency.

Article V—Pre-contract Expenses
No expense incurred before execution of this contract will be reimbursed unless such

expense was incurred after receipt and acceptance of a pre-contract expense letter
issued to the contractor by the Contracting Officer, and then only in accordance with the
provisions and limitations contained in such letter. The rights and obligations created by
such letter shall be considered as merged into this contract.

Article VI-Additional Clauses
(Additional Schedule Clauses may be added such as the implementation of General

Provisions or Additional Clauses.)

11. Optional Schedule With a U.S. Citizen or U.S. Resident Alien

See also AAPD 06-08. AIDAR. Appendices D And J;
Using the Optional Schedule to Incrementally Fund
Contracts

A U.S. Citizen or a U.S. Resident Alien PSC Contract No.
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(Optional Schedule)
(Use of the Optional Schedule is not mandatory. It is intended to serve as an alternate

procedure for OE funded U.S. PSCs or U.S. Resident Alien PSCs. The Schedule is for
use when the Contracting Officer anticipates incremental recurring cost funded
contracts.

Use of the Optional Schedule eliminates the need to amend the contract each time
funds are obligated. However, the Contracting Officer is required to amend each contract
not less than twice during a 12 month period to ensure that the contract record of
obligations is up to date and agrees with the figures in the master funding document.)

The Schedule on pages thru consists of this Table of Contents and
the following Articles:
Article I - Statement of Duties
Article II - Period of Service Overseas
Article III - Contractor's Compensation and Reimbursement in U.S. Dollars
Article IV - Costs Reimbursable and Logistic Support
Article V - Pre-contract Expenses
Article VI - Additional Clauses

General Provisions:
The following provisions, numbered as shown below, omitting number(s) , are
the General Provisions (GP) of this Contract:
1. Definitions
2. Laws and Regulations Applicable Abroad
3. Physical Fitness and Health Room Privileges
4. Workweek and Compensation (Pay Comparability Adjustments)
5. Leave and Holidays
6. Differential and Allowances
7. Social Security and Federal Income Tax
8. Advance of Dollar Funds
9. Insurance
10. Travel and Transportation Expenses
11. Payment
12. Conversion of U.S. Dollars of Local Currency
13. Post of Assignment Privileges
14. Security Requirements
15. Contractor-Mission Relationships
16. Termination
17. Release of Information
18. Notices
19. Reports
20. Use of Pouch Facilities
21. Biographical Data
22. Resident Hire PSC
23. Orientation and Language Training
24. Conditions for Contracting Prior to Receipt of Security Clearance
25. Medical Evacuation Services
26. Governing Law

For each tour of duty, attach the applicable General Provisions.
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Article [-Statement of Duties.
(The statement of duties shall include:

A. General statement of the purpose of the contract.
B. Statement of duties to be performed.
£. Any USAID consultation or orientation,)

Article Il-Period of Service Overseas.
Within days after written notice form the Contracting Officer that all

clearances, including the doctor's statement of medical opinion required under General
Provision Clause 3, have been received or unless another date is specified by the
Contracting Officer in writing, the contractor shall proceed to where he/she shall
promptly commence performance of the duties specified above. The contractor's period
of service overseas shall be approximately in . (Specify time of duties in
each location as well as authorized stopovers with purpose of each.)

Article Ill-Contractor's Compensation and Reimbursement in U.S.
Dollars.

A. Except to the extent reimbursement is payable in the currency of the
Cooperating Country pursuant to Article IV, USAID shall pay the contractor
compensation after it has accrued and reimburse him/her in U.S. dollars for necessary
and reasonable costs actually incurred by him/her in the performance of this contract
within the categories listed in paragraph C, below, and subject to the conditions and
limitations applicable thereto as set out herein and in the attached General Provisions
(GP).

B. The amount budgeted and available as personal compensation to the
contractor is calculated to cover a calendar period of approximately (days)
(weeks) (months) (years), which is to include:

1. Vacation, sick, and home leave that may be earned during the
contractor's tour of duty (GP Clause 5);

2. days for authorized travel (GP Clause 10); and
3. days for orientation and consultation in the United States (GP

Clause 23).
C. Allowable Costs: 1. The following illustrative budget details allowable costs

under this contract and provides estimated incremental recurrent cost funding in the total
amount shown. Additional funds for the full term of this contract will be provided by the
preparation of a master PSC funding document issued by the Mission Controller for the
purpose of providing additional funding for a specific period. The master PSC funding
document will be attached to this contract and will form a part of the executed contract
while also serving to amend the budget.

2. Compensation at the rate of S per (year)(month)(week)(day).
Adjustments in compensation (pay) for periods when the contractor is not in
compensable pay status shall be calculated as follows:

Rate of $ per (day) (hour).
Contingency for Compensation (Pay Comparability Adjustments.) $

Annual Salary increase (3%) $
3. Overtime (Unless specifically authorized in the Schedule of this

contract, no overtime hours shall be allowed hereunder.)$
* 4. Overseas Differential (Ref, GP Clause No. 6.)

Rate $ and Contingency $ = Total $ .
*• 5. Allowances in Cooperating Country (Ref. GP Clause 6.)

140



OCT-06-2008 20:32 USPID GC 202 216 3058 P.49/58

$ .
" 6. Travel and Transportation (Ref. GP Clause 10.) (Includes the value of

GTRs furnished by the Government, not payable to contractor).
a. United States $
b. International $
c. Cooperating and Third Country $

Subtotal Item 6 $.
** 7. Subsistence or Per Diem (Ref. GP Clause 10.)

a. United States S
b. International $
c. Cooperating and Third Country S

Subtotal Item 7 $_
** 8. Other Direct Costs

a. Health and Life Insurance (Ref. GP Clause 9.) $__
b. Pre-contract Costs, passport, visa, inoculations, etc.

(Ref. GP Clause 8.) $
c. Physical Examination (Ref. GP Clause 3.) $
d. Communications, Miscellaneous $

Subtotal Item 8 $_
9. F.I.C.A.--U.S.G. contribution (not payable to contractor).

S
D. Maximum U.S.-Doliar Obligation: In no event shall the maximum U.S.-dollar

obligation under this contract exceed $ .
E. Salary changes and personnel-related contract actions will be made by

processing the same forms as used in making such changes and actions for direct-hire
employees. When issued by the Contracting Officer, the forms utilized will be attached to
the contract and will form a part of the contract terms and conditions.

* If post differential is applicable to the assigned post, a contingency for the adjusted
amount of differential resulting from compensation (pay comparability) adjustment
should be included.

** Do not include the value of any costs to be paid or reimbursed in local currency.

F. Any adjustment or increase in the compensation granted to direct-hire
employees will be allowed for in PSCs subject to the availability of funds. Such an
adjustment will be effected by a mass pay adjustment notice from the Contracting
Officer, which will be attached to the contract and form a part of the executed contract.

G. At the end of each year of satisfactory service, PSC contractors will be eligible
to receive an increase equal to 3% pending availability of funds provided their services
have been satisfactory. Such increase will be effected by the execution of an SF-1126,
payroll change slip which is to be attached to each contract and each action forms a part
of the official contract file.

H. The master PSC funding document may not exceed the term or estimated
total cost of this contract. Notwithstanding that additional funds are obligated under this
contract through the issuance and attachment of the master PSC funding document, all
other contract terms and conditions remain in full effect.

Article IV--Costs Reimbursable and Logistic Support
A. General: The contractor shall be provided with or reimbursed in local currency

( ) for the following:
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[Complete]
B. Method of Payment of Local Currency Costs: Those contract costs which are

specified as local currency costs in paragraph A above, if not furnished in kind by the
cooperating government or the Mission, shall be paid to the contractor in a manner
adapted to the local situation, based on vouchers submitted in accordance with General
Provision Clause 12. The documentation for such costs shall be on such forms and in
such manner as the Mission Director shall prescribe.

Article V—Pre-contract Expenses
No expense incurred before execution of this contract will be reimbursed unless such

expense was incurred after receipt and acceptance of a pre-contract expense letter
issued to the contractor by the Contracting Officer, and then only in accordance with the
provisions and limitations contained in such letter. The rights and obligations created by
such letter shall be considered as merged into this contract.

Article Vj-Additional Clauses
(Additional Schedule Clauses may be added such as the implementation of General

Provisions or Additional Clauses.)

12. General Provision?

See also AAPD 04-15. Cash Awards for USPSCs and
TCNs:

GIB 96-23. Unauthorized Provision in PSCs

Contract Wtth a U.S. Citizen or a U.S. Resident Alien
for Personal Services Abroad

The following clauses are to be used (when applicable), for both tours of duty of less
than 1 year as well as 1 year or more.

INDEX OF CLAUSES
1. Definitions
2. Compliance with Laws and Regulations Applicable Abroad
3. Physical Fitness and Health Room Privileges

See also AAPD 06-10. PSC Medical Payment
Responsibility

4. Workweek and Compensation (Pav Compara&ijjjv Adiystjnentp).



[Complete]
B. Method of Payment of Local Currency Costs: Those contract costs which are

specified as local currency costs in paragraph A above, if not furnished in kind by the
cooperating government or the Mission, shall be paid to the contractor in a manner
adapted to the local situation, based on vouchers submitted in accordance with General
Provision Clause 12. The documentation for such costs shall be on such forms and in
such manner as the Mission Director shall prescribe.

Article V—Pre-contract Expenses
No expense incurred before execution of this contract will be reimbursed unless such

expense was incurred after receipt and acceptance of a pre-contract expense letter
issued to the contractor by the Contracting Officer, and then only in accordance with the
provisions and limitations contained in such letter. The rights and obligations created by
such letter shall be considered as merged into this contract.

Article VI-Additional Clauses
(Additional Schedule Clauses may be added such as the implementation of General

Provisions or Additional Clauses.)

12. General Provisions

See also AAPD 04-15. Cash Awards for USPSCs and
TCNs:

CIB 96-23. Unauthorized Provision in PSCs

Contract With a U.S. Citizen or a U.S. Resident Alien
for Personal Services Abroad

The following clauses are to be used (when applicable), for both tours of duty of less
than 1 year as well as 1 year or more.

INDEX OF CLAUSES
1. Definitions
2. Compliance with Laws and Regulations Applicable Abroad
3. Physical Fitness and Health Room Privileges

See also AAPD 06-10. PSC Medical Payment
Responsibility

4. Workweek and Compensation (Pay Comparability Adjustments)

See also AAPD 06-11. Home Leave and Revised
General Provision 5. Leave and Holidays (August
200£l;

GIB 94»Q9. Sunday Pav for USPSCs

5. Leave and Holidays
6. Differential end Allowances
7. Social Security, Federal Income Tax, and Foreign Earned Income
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8. Advance of Dollar Funds
9. Insurance
10. Travel and Transportation Expenses

See also CIB 89-29. Transportation of HHE. UAB. and
POV

11. Payment
12. Conversion of U.S. Dollars to Local Currency
13. Post of Assignment Privileges
14. Security Requirements

See also AAPD 06-12 Homeland Security Presidential
Directive-12 mSPD»12) Implementation:

CIB 96-23. Classified Contract Security

15. Contractor-Mission Relationships
16. Termination
17. Release of Information
18. Notices
19. Reports
20. Use of Pouch Facilities
21. Biographical Data
22. U.S. Resident Hire Personal Services Contractor
23. Orientation and Language Training
24. Conditions for Contracting Prior to Receipt of Security Clearance
25. Medical Evacuation (MEDEVAC) Services
26. Governing Law

1. DEFINITIONS (June 1990)

(a) "USAID* shall mean the Agency for International Development.
(b) "Administrator" shall mean the Administrator or the Deputy Administrator of

USAID.
(c) "Contracting Officer" shall mean a person with the authority to enter into,

administer, and/or terminate contracts and make related determinations and findings.
The term includes certain authorized representatives of the Contracting Officer acting
within the limits of their authority as delegated by the Contracting Officer.

(d) "Contractor" shall mean the individual engaged to serve under this contract.
(e) "Cooperating Country" shall mean the foreign country in or for which services

are to be rendered hereunder.
(f) "Cooperating Government" shall mean the government of the Cooperating

Country.
(g) "Government" shall mean the United States Government.
(h) "Local currency" shall mean the currency of the Cooperating Country.
(i) "Mission" shall mean the United States USAID Mission, or principal USAID

office, in the Cooperating Country, or USAID/Washington (USAID/W).
0) "Mission Director" shall mean the principal officer in the Mission in the

Cooperating Country, or his/her designated representative.
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(k) "Technical Officer" shall mean the US AID official to whom the contractor
reports, and who is responsible for monitoring the contractor's performance.

(I) "Tour of duty" shall mean the contractor's period of service under this contract
and shall include orientation in the United States (less language training), authorized
leave, and international travel.

(m) 'Traveler" shall mean-
(1) The contractor in authorized travel status or
(2) Dependents of the contractor who are in authorized travel status,

(n) "Dependents" means:
(1)Spouse.
(2) Children (including step and adopted children) who are unmarried and

under 21 years of age or, regardless of age, are incapable of self-support.

(3) Parents (including step and legally adoptive parents) of the employee
or of the spouse, when such parents are at least 51 percent dependent on the contractor
for support.

(A) Sisters and brothers (including step or adoptive sisters or brothers) of
the contractor, or of the spouse, when such sisters and brothers are at least 51 percent
dependent on the contractor for support, unmarried and under 21 years of age, or
regardless of age, are incapable of self-support.

(o) "U.S. Resident Alien", as used in this contract, shall mean an alien immigrant,
legally resident in the United States, the Commonwealth of Puerto Rico, or the
possessions of the United States, and having a valid "Alien Registration and Receipt
Card" (Immigration and Naturalization Service forms 1-151 or 1-551).

(p) "U.S. Resident Hire Personal Services Contractor" ("PSC") means a U.S.
citizen who, at the time of hiring as a PSC, resides in the Cooperating Country:

(1) As a spouse or dependent of a U.S. citizen employed by a U.S.
Government Agency or under any U.S. Government-financed contract or agreement, or

(2) For reasons other than for employment with a U.S. Government
Agency or under any U.S. Government-financed contract or agreement. A U.S. citizen
for purposes of this definition also includes a person who at the time of contracting, is a
lawfully admitted permanent resident of the United States.

2. COMPLIANCE WITH LAWS AND REGULATIONS APPLICABLE ABROAD (July
1993)

(a) Conformity to Laws and Regulations of the Cooperating Country. Contractor
agrees that, while in the cooperating country, he/she as well as authorized dependents
will abide by all applicable laws and regulations of the cooperating country and political
subdivisions thereof.

(b) Purchase or Sale of Personal Property or Automobiles. To the extent
permitted by the cooperating country, the purchase, sale, import, or export of personal
property or automobiles in the cooperating country by the contractor shall be subject to
the same limitations and prohibitions which apply to Mission U.S.-c'rtizen direct-hire
employees.

(c) Code of Conduct. The contractor shall, during his/her tour of duty under this
contract, be considered an "employee" (or if his/her tour of duty is for less than 130 days,
a "special Government employee") for the purposes of, and shall be subject to, the
provisions of 18 U.S.C. 202(a) and the USAID General Notice entitled "Employee
Review of the New Standards of Conduct" pursuant to 5 CFR part 2635. The contractor
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acknowledges receipt of a copy of these documents by his/her acceptance of this
contract.

3. PHYSICAL FITNESS AND HEALTH ROOM PRIVILEGES (Apr 1997)

See also AAPD 06-10. PSC Medical Payment
Responsibility

(a) Physical Fitness.
(1) For all assignments outside of the United States the contractor and

any authorized dependents shall be required to be examined by a licensed doctor of
medicine, and the contractor shall obtain from the doctor a statement of medical opinion
that, in the doctor's opinion, the contractor is physically able to engage in the type of
activity for which he/she is to be employed under the contract, and the contractor and
any dependents are physically able to reside in the Cooperating Country. A copy of the
statements) shall be provided to the Contracting Officer prior to the contractor's
departure for the Cooperating Country, or for a U.S. resident hire, before he/she starts
work under the contract.

(2) For assignments of 60 days or more in the Cooperating Country, the
Contracting Officer shall provide the contractor and all authorized dependents copies of
the "USAID Contractor Employee Physical Examination Form". This form is for collection
of information; it has been reviewed and approved by OMB, and assigned Control No.
0412-0536. Information required by the Paperwork Reduction Act (burden estimate,
points of contract, and OMB approval expiration date) is printed on the form. The
contractor and all authorized dependents shall obtain a physical examination from a
licensed physician, who will complete the form for each individual. The contractor will
deliver the physical examination form(s) to the Embassy health unit in the Cooperating
Country. A copy of the doctor's statement of medical opinion at the end of the form
which identifies the contractor or dependent by name may be used to meet the
requirement in (a)(1) above.

(3) For end-of-tour the contractor and his/her authorized dependents are
authorized physical examinations within 60 days after completion of the contractor's
tour-of-duty.

(bl Reimbursement.
(1) As a contribution to the cost of medical examinations required by

paragraph (a)(1) of this clause, USAID shall reimburse the contractor not to exceed $100
for each physical examination, plus reimbursement of charges for immunizations.

(2) As a contribution to the cost of medical examinations required by
paragraph (a)(2) of this clause the contractor shall be reimbursed in an amount not to
exceed half of the cost of the examination up to a maximum USAID share of $300 per
examination plus reimbursement of charges for immunizations for himself/herself and
each authorized dependent 12 years of age or over. The USAID contribution for
authorized dependents under 12 years of age shall not exceed half of the cost of the
examination up to a maximum share of $120 per individual plus reimbursement of
charges for immunizations. The contractor must obtain the prior written approval of the
Contracting Officer to receive any USAID obligations higher than these limits.

(c) Health Room Privileges. Routine health room services may be available,
subject to post policy and in accordance with the requirements of paragraph (a) of this
clause, to U.S. citizen contractors and their authorized dependents (regardless of
citizenship) at the post of duty. These services do not include hospitalization or pre-
departure examinations. The services normally include such medications, as may be
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Date: 02/07/2008
Subject: Political Activity of USAID Employees
Type: Information

Agency Notice Message:

USAlD/General Notice
INFORMATION GC/EA

02/07/2008

Subject: Political Activity of USAID Employees

With the advent of the election season, we wish to remind all
USAID employees of the restrictions on political activity by
Federal employees under the Hatch Act. In addition to this
notice, we will be providing training throughout the Agency,
as well as individual guidance upon request.

"Political activity," as defined by the Hatch Act, means an
activity directed toward the success or failure of a political
party, candidate for partisan political office, or partisan
political group (partisan means related to a political party).
It includes any committee, club, or other organization that is
affiliated with a political party or candidate for public
office in a partisan election, or organized for a partisan
purpose, or which engages in partisan political activity.

The following guidelines apply to all employees/ including
those in Administratively-Determined (AD) positions, with one
exception: employees of certain agencies and certain categories
of employees are subject to more restrictive rules. Within
USAID/ this applies only to career members of the Senior
Executive Service (SES).

The following general guidelines are broken down based on
employment status, first all employees other than career SES

httD://iaoDl .usaid.eov/notices/notDetaiI.
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members; and second, career SES members.

1. PERMITTED AND PROHIBITED ACTIVITIES FOR ALL EMPLOYEES OTHER
THAN CAREER SES MEMBERS, INCLUDING ADMINISTRATIVELY
DETERMINED POSITIONS.

Employees may:

- register and vote as they choose;

- assist in voter registration drives;

express opinions about candidates and issues;

- contribute money to political organizations;

- attend political fundraising functions;

attend and be active at political rallies and meetings;

- join and be an active member of a political party or club/-

sign nominating petitions;

campaign for or against referendum questions, constitutional
amendments/ and municipal ordinances;

- be candidates for public office in nonpartisan elections;

- campaign for or against candidates in partisan elections;

- make campaign speeches for candidates in partisan elections;

- distribute campaign literature in partisan elections;
«

- hold office in political clubs or parties.

Employees may not:

- use their official authority or influence to interfere with
an election;

- solicit or discourage political activity of anyone with
business before the agency;

- solicit or receive political contributions (though this may be
done in certain limited situations in connection with a Federal
labor union or other employee organization);

- be candidates for public office in partisan elections ,-

wear political buttons on duty;

engage in political activity while either on duty/ in a
government office, wearing an official uniform, or using a
government vehicle.

htto://iaDDl .usaid.eov/notices/notDetail.cfrn?msoid=
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2. PERMITTED AND PROHIBITED ACTIVITIES FOR CAREER SES MEMBERS.

Career SES members may:

register and vote as they choose;

- assist in voter registration drives;

express opinions about candidates and issues;

- participate in campaigns where none of the candidates represent
a political party;

- contribute money to political organizations or attend political
fund-raising functions

attend political rallies and meetings;

- join political clubs or parties;

- sign nominating petitions;

- campaign for or against referendum questions, constitutional
amendments, or municipal ordinances.

Career SES members may not:

- be candidates for public office in partisan elections;

campaign for or against a candidate or slate of candidates in
partisan elections;

- make campaign speeches;

- collect contributions or sell tickets to political fundraising
functions;

distribute campaign material in partisan elections;

- organize or manage political rallies or meetings;

- hold office in political clubs or parties;

- circulate nominating petitions;

work to register voters for one party only;

- wear political buttons on duty.

In addition to the Hatch Act requirements, U.S. citizen employees,
spouses, and family members are prohibited from engaging in
partisan political activities abroad. 3 FAM 4123.3.

Failure to comply with these rules can result in serious
consequences for the Federal employee or official. The most severe
penalty for violation is removal; the minimum penalty is a

httoi/ViaDDl .usaid.gov/notices/notDetail.cfm?rnsnid=14
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suspension without pay for 30 days. In addition, a violation could
result in embarrassment for USAID, the candidate, and the party.

Please be aware there is no "de minimis" exception to the Hatch Act
restrictions, including restrictions on use of employee computers
or other government property for prohibited purposes.

You should consult with Jim Peters in the Office of the General
Counsel, Ethics and Administration (GC/EA), at 2-4785, if you have
any questions concerning a particular activity or the
interpretation of the rules.

You may also review information concerning political activities on
the GC/EA "Ethics Homepage," found at:

http: //inŝ dê ujsaid̂ aovi/A/ GC/EA/

The Office of Special Counsel is the agency that is responsible for
investigating and enforcing the Hatch Act rules. You will find
additional information on the Hatch Act on the OSC's website at:

http://www.osc.gov/hatchact.htm

Point of Contact: Any questions concerning this Notice may be
directed to: Jim Peters, GC/EA, (202) 712-4785.
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