December 5, 2007
AO DRAFT COMMENT PROCEDURES

The Commission permits the submission of written public comments on draft
advisory opinions when on the agenda for a Commission meeting.

Two alternative DRAFTS of ADVISORY OPINION 2007-27 are available for
public comments under this procedure. It was requested by Jonathan Zucker, Esq., on
behalf of ActBlue.

Two alternative drafts of Advisory Opinion 2007-27 are scheduled to be on the
Commission's agenda for its public meeting of Friday, December 14, 2007.

Please note the following requirements for submitting comments:

1) Comments must be submitted in writing to the Commission Secretary with a
duplicate copy to the Office of General Counsel. Comments in legible and complete
form may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at
(202) 219-3923.

2) The deadline for the submission of comments is 12:00pm noon (Eastern Time)
on December 13, 2007.

3) No comments will be accepted or considered if received after the deadline.
Late comments will be rejected and returned to the commenter. Requests to extend the
comment period are discouraged and unwelcome. An extension request will be
considered only if received before the comment deadline and then only on a case-by-case
basis in special circumstances.

4) All timely received comments will be distributed to the Commission and the
Office of General Counsel. They will also be made available to the public at the
Commission's Public Records Office.




CONTACTS

Press inquiries: Robert Biersack (202) 694-1220
Commission Secretary: Mary Dove (202) 694-1040
Other inquiries:

To obtain copies of documents related to AO 2007-27, contact the Public Records
Office at (202) 694-1120 or (800) 424-9530 or visit the Commission’s website at

www.fec.gov.

For questions about comment submission procedures, contact
Rosemary C. Smith, Associate General Counsel, at (202) 694-1650.

MAILING ADDRESSES

Commission Secretary
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Rosemary C. Smith
Associate General Counsel
Office of General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463
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MEMORANDUM
TO: ‘The Commission

FROM: | Thomasenia P. Duncaryp
' : General Counsel .

Rosemary C. Smith f]CS
Associate_ General Counsel

Amy L. Rothstein M
" Assistant General Counsel

EsaL. Sferra %
Attorney .
Subject: . Draft AO 2007-27

_ Attached are two alternative proposed drafts of the subject adv1sory oplmon We
request that these drafts be placed on the agenda for December 14, 2007. :

Attachmem '
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ADVISORY OPINION 2007-27

Jonathan Zucker, Esq. : DRAFT A
COO and Counsel :

ACctBlue

P.O Box 382110

Cambridge, MA 02138

.' Dear Mr. Zucker:

We are responding to your advisory opinion request on behalf of ActBlue

' concerning the application of the Federal Election Campaign Act of 1971, as amended

(the “Act”), and Commission regulations to ActBlue’s proposal to solicit, receive, and
forward contributions designated for specific separaté segregated funds (“SSFs”), under
two proposed fundraising programs. Under the first program (“Prbgram 1”), ActBlue

will solicit the-general public for contributions to SSFs independently of the recipient

" SSFs. Under the second program (“Program 2”), ActBlue will act on behalf of SSFs to

solicit their connécted org'aﬁizations’ restricted classes for contributions to the SSFs.
The Commission.concludes that proposed Prc-)gram 1 and Program 2 are |
permiés_ible because A.ctBlue. will comply with the Act’s requirements regarding the
solicitation, receipt, and forwarding by one poiitical comm_ittee of contributions tha_t are
designated for another political committee, and because ActBlue will limit its
solicitations under Program 2 to the restricted classes of the SSFs’ connected
organizations.
Backgrolund
The facts pre.sented in this advisory opinion are based on your letter received on
October 19, 2007, information on ActBlue’s website,! and conversations you had with

Commission staff,

! www.actblue.com (last viewed on Nov. 9, 2007).
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ActBlue is a nonconnected political committee registered with the Commission
that was formed to enable individuals, local groups, and .natior'la] orgahizations to raise
ﬁmds-f_'or Democratic candidates of their choice. Currently, ActBlue serves primarily as

a conduit for contributions earmarked for Democratic candidates and political party .

committees: See 2 U.S.C. 441a(a)(8), 432(b)(1) and (2); 11 CFR 110.6 and 102.8.

ActBlue lists Democratic candidates’ authorized committees and Democratic party -

committees on its website, and it solicits contributions designated for those political

'committees on its website’s blog and fundraising pages. Viewers may make a

contribution designated for a listed political committee through ActBlue’s website.
Viewers may also make their own solicitations for any listed political committee by
creating their own fundraising page on ActBlue’s website. -

ActBlue ‘wishes to expand its:I fundraising offerings by providing viewers with the

“ choice to contribute to political committees that support political principles similar to

those promoted by Democratic candidates and party committees. Specifically, ActBlue
proposes two fundraising progréms to solicit and receive contributions designated for
approximately forty SSFs of certain corporations, labor 6r_ganizations,"membérship '

organizations, cooperatives, and trade associations. ActBlue intends to include the same

.SSFs in both programs, if permissible.

Under Program 1, ActBlue intends to solicit the general public for contributions
that are désighated lfor the SSFs. ActBlue plal.as to mak'el solicitations under Program 1
entirely independently of the SSFs and to have “no c(-)ntact” with the SSFs or their
connected organizations regarding the solicitat-iops. AétB]ue will not be paid for its

fundraising.
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ActBlue will solicit contributions under Program 1 exclusi\}ely via its website,
ipcluding its blog and fundraising pages, and electronic mail to its own electronic mail

list. Solicitations under Program 1 will inform prospective contfibutors thafc: €))

. contributions must not exceed the contribution limitation in 11 CFR 110.1(d) at the time'
the contribution is made, and (2) all contributions desigﬁated to an SSF ﬂﬁough ActBlue

: | will be aggregatEd with the cont_llibutm."s other contributions to that SSF, and that
' aggregate amount muslt.not exceed the contribution limitation in 11 CFR 110.1(d). The

solicitations will also include any disclaimer required under 11 CFR 110.11. ActBlue’s

website already contains a disclaimer stating that the .website is paid for by ActBlue and
is not authorized by any candidate or candidate’s cornmittee. |

Under Program 2, ActBlue intends to solicit the festric_ted classes of the SSFs’
connected organizations for contributions that are designated for the SSFs, and would act
on Behalf of the SSFs m making solicitations under Program 2. ActBlue will not be paid
for its fundraising. - | y : , Lo N '.

_ . Under Program 2, eéch solicitation made by ActBlue will be on a separate

p.assword-protected webpage of A;:tBlue’s website. Each SSF will choose the paésword
fo.r that password-protected webpage and distribute the password to members of its
connected or_ganization’.s r_estn'éted class only. ActBlue.anticipates that each SSF will
rﬁake ifs own solicitation'to members of its connected organizéﬁ'on;s restricted class
directing them to the password-protected webpage on ActBlue’s website;

The sc‘)liéitations on ‘th_e password-protected webpages will inform prospective
contributors that: (1) contributions may not exceed the contribution limitation in11 CFR

110.1(d) at the time the contribution is madé, and (2) all contributions designated to an
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SSF through ActBlue will be aggregafqd with the contributor’s other contributions to that
SSF.and that aggregate amount must not exceed the (lzo.ntn'buti(sD limifation in'11 CFR
110.1 (-d). The solicitations will also notify prospective contributors of the SSF’s ;;olitical
purpose5 and that their decislion to contribute or not contribute is purely ;loluntary anci |

without répfi_sal, in accordance with 11 CFR 114.5(a). The solicitations under Program 2 |

.will include any disclaimer required under 11 CFR 110:11. '

ActBlue will pay all costs associated with its solicitations under Programs 1 and

.2. ActBlue anticipates, however, that SSFs pai’ticipating in Program 2 will also make ;

their an solicitations to meml:;ers of their _cdnnected organizations’ restricted class, aﬁd
wiil direct the members to ActBlue’s weiwsite. The SSFs will pay for their own .
solicitations.

ActBlue;s solicitation costs I;nde? i’rograms 1 and 2 will include the portion of
staff salaries and expenses for website development and mz.iintenance related'to listing .

SSFs on its website under Program 1 and creating password-protected webpages for SSFs

. under Program 2. Under Programs 1 and 2; ActBlue will-add-approximately 40

additional politicai committees to its website, which alréady lists more than 3,000 Federal

and non-Federal candidates, political committees, other political orgahizations, and other

" groups to which viewers may make a contribution or donation.> You indicate that the

actual solicitation costs incurred by ActBlue under Programs 1 and 2 would be extremely

difficult to calculate-and would be insubstantial considering that ActBlue has already

2 Examples of such organizations include John Edwards for President, Blue America PAC, Steve Beshear
for Governor, and California Draft Gore Ballot Campaign. See www.actblue.com (November 9, 2007).
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developed and continuously maintains its website for its ongoing fundraising for these
3,000 entities.

All contributions under .'Pr()grams I and 2 will be made ny personal credit card.

" ActBlue’s service provider, which processes and transmits all contributions made through
ActBlue, will deduct credit card processing and transmittal fees from each contribution

. before transmitting it to the recipient SSF. e

.ActBlue maintains a separate account for all contributions designated for an entity '
listed on its website, to keep the contributions separate from ActBlue’s operating funds.

A.ctBlue' plans to hold contributions désignat_ed for the SSFs in this se'paraté éccount, but

will create an additional separate account for these contributions only, if necessary.

Within ten aays of receipt of a contribution desig.nated'_for an SSF, ActBlue will
forward each contribution to the intended SSF recipient along with a report contaiping all
information :ei;uired under 2 U.S.C. 441a(a)(8) and 11 CFR 110.6(c)(1). ActBlue
currently transmits earmarked contributio.ns on a weekly basis to candidates’ authorized

committees and party committees via paper check mailed to the committees, and plans to

transmit contributions designated for the SSFs in the same manner.

ActBlue will include each contr'ibﬁtion designated for an SSF on its report for the
reporting period in which the contribution was received. ActBlue will also report the
disbursement of the contribution to the intended SSF recipient on the report covering the

period in which the disbursement was made.
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Questions Presented

- L May ActBlue solicit, receive, and forward contrzbutzons deszgnated for SSFs ﬁom
- the general public under Pragram 1? :

2. May ActBIue solicit, receive, and forward contrzbutzons designated for SSFs ﬁom
the restricted classes of the SSF’s’ connected organizations.under Program 2?

Legal Aiialysis and Conclusions.

Question 1: May ActBlue solicit, receive, and forward contrtbuuons deszgnated for SSFs

' from the generaI public under Program 1?7 .

~ Yes, ActBlue may do so because it will solicit contributions that comply with the |

Source_pr_ohibitions and contribution amount limitation_s,_ will forward all contributions
aln_d necessary information to tﬁe recipient _-Sst within the requi_red timeframe under
Program 1.

Solicitation

Under the Act and Commission regulations, an SSF and its connected
organization may sol_icit. contributions to the SSF from the connected organiz-ation%
restricted class, which consists of the corporation’s ex.ecutive. and administrative
personnel, its stockholders, and their families. 2 U.S.C. 441b-(b.)(_4); 1._1 CFR 114.l(c) anci
1 l4.5(g).. Solicitations by an SSF or its connected organization beyond the réstn'cted _

class are generally prohibited.> 2 U.S.C. 441b(b)(4)(A). ActBlue, however,isa . '

nonconnected political committee that will sdlic_:it contributions designated for the SSFs

independently of both those SSFs and their connected organizations. Accordingly,

? A corporation or its SSF may make up to two written solicitations per year to non-executive employees,
subject to certain restrictions. See 2 U.S.C. 441b(b)(4)(B) and 11 CFR 114.6.
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ActBlue would not be subject to the prohibition on SSFs soliciting contributions from the
general public when it solicits contributions undef Program 1.

Generally, a nonconnecfed'po]itical committee may engage in ﬁmdrgisirig for

" another political committee, but such solicitations must comply with the source
prohibitions and the contribution amount limitations in the Act and Commission
. regulations, Seé Advisory Opinions 2006-30 (ActBlue) (nonconnected committee

' soliciting contributions for potential candidates and party committee) and 2003-23 (WE

LEAD) (nonconnected committee soliciting contributions for presumptive presidential
npmin_eé and party committee). For example, nonconnected committees méy not solicit

or receive contributions from foreign nationals, corporations, or labor organizations, or in

"amounts in excess of the recipient political committee’s contribution limits. See2 U.S.C.

441b and 441e; 11 CFR 110.20 and 114.2.
ActBl_\ie is a nonconnected political committee that will solicit contributions
designated for SSFs, which also are political committees. ActBlue will accept

céntri_butions; from individuals made by personal credit card only, and its solicitations

will notify potential contributors that all contributions must be within the dollar amount

limitations of the Act and Commission regulations. Accordingly, ActBlue’s solicitations
under Program 1 will comply with the source prohibitions and contribution amount

limitations of the Act and Commission regulations. Thus, it may solicit contributions

* In reaching this conclusion, the Commission relies on ActBlue’s assertion that it will have “no contact
regarding the solicitation with the SSF benefiting from the solicitation or [the SSF’s] connected
organization.” The Commission understands this “no contact” statement to encompass both ActBlue’s
solicitation activity or conduct in general, and the content of any given solicitation.



10

11

12

13

14

15

16

17

18

19

AO 2007-27
Draft A
Page 8
designated for SSFs under Program 1.5
Receipt and Forwarding
., The receipt and forwarding of contributions designated for an unauthorized

committee are subject to 2 U.S.C. 432(b)(2)(B) and 11 CFR 102.8(b), which concern the

receipt by any person of contributions for a pohtxcal committee. Jd. Under2 U.S.C.

- 432(b)(2)(B) and 11 CFR 102 8(b), any person, mcludmg any polmcal commlttee that

receives a contribution in excess of $50 des1gnated for an unauthorized commlttee must

 forward the contnbut:on, as well as the contnbutor s name, address, and recelpt date, to

the treasurer of the recipient political committee no ]ater than ten days aﬁer receipt. See
2U.S.C. 432(b)(2)(B); 11 CFR 102. 8(b)(2) see also Advnsory Opmlons 1983-18 (Stop.
and Shop) and 1981-57 (COMPAC) If the contribution exceeds $200, mformatlon about

the contributorj’s employer and occu'pation must also be forwarded. See 11 CFR

" 102.8(b)(2). Contributions of $50 or less to unauthorized committees must be forwarded

within 30 days. See2 U.S.C. 432(b)(2)(A); 11 CFR 102.8(b)(1).
Here, ActBlue plans to forward all contributions and the information required by - .
the Act and Commission regulations to the intended SSF __recipiexits within ten days of

receipt of each contribution. The recipient SSFs will pay all processing and transmi_ttél’

© COsts becaﬁsg ActBlue’s service provider will deduct those costs from each contribution

before transmitting it to the recipient SSF. Accordingly, the Commission concludes that

5 ActBlue must include a disclaimer on all solicitations under Program ] because ActBlue is a political -
committee and its solicitations under Program 1 will be made exclusively via its website and electronic
mail. Although all solicitations made in a “public communication” require a disclaimer, communications
over the Internet are not public communications, except for communications placed for a fee on another
person’s website; however, political committees must include a disclaimer on all electronic mail of more
than 500 substantially similar communications, and on their websites available to the general public. See
11 CFRIOO26andIlOll(a)(l)and(3) .
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this aspect of ActBlue’s proposed Program 1 is consistent with the Act and Commission
r;gﬁlations.-

Question 2: May ActBlue solicit, receive, and, foMard contributions designated for SSFs
Jrom the restricted classes of the SSFs’ connected organizations under Program 2?

Yes, ActBlue may do so, provided that ActBlue solicits only the restricted classes

-of the SSFs’ connected organizations and its solicitations to the restricted classes appear

' only on password-protected webpages of its website.

Solicitation

As explained above, under the Act and Commission regulations, an SSF and its

. connected organization may solicit contributions to the SSF from the connected

organization’s restricted class only, and solicitations beyond the restricted class are

generally prohibited. See 2 U.S.C. 441$(b)(4); 11 CFR 114.1(c) and 114.5(g). Where an
SSF or its con_m;..cted organization .arranges for another entity to z.ict on its behalf in
niaking these solicitatiorlx, that entity is similarly limited in terms of whom it may solicit
f(_)r con_ﬁ‘ibutjbns to the SSF and thé conditioné under Which it may make these
solicitations. |

Thus, under the Act and Commission regulations, any person soliciting
contributions to an SSF must inform prospective contributors of (1) the political purj)oées
of the l'SSF at the time of the solicita_tion, and (2) the proépectiire contributor’s right to
refuse to contribute without any mpﬁsal. See 2 U.S.C. 441b(b)(3); 11 CFR 114.5(a)(3)
and (4). Any wntten solicitation for a contribution to an SSf must include a written |
statement containing this information. Se_e 2 U.S.C. 441b(b)(3); 11 CFR 114.5(a)(5).

Additionally, an SSF is prohibited from utilizing money- secured by physical force, job
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discrimination, financial reprisal, or the threat of any of the foregoing. See 2 U.S.C.

441b(b)(3)(A); 11 CFR 114.5(a)(1).

.The Commission has previously determined that an SSF may solicit contributions
via the Internet if access to the solicitation is limited to the restricted class of the SSF’s

connected organization only. See Advisory Opinions 2006-03 (Whirlpool) and 2000-07

.(Alcatel USA, Inc.). In Advisory Opinions 2006-03 and 2000-07, the Commission -

concluded that SSF solicitations on'password-protected \-ivebsites that were accessible

'only by members of the restricted cfasses of the SSFs’ connected organization's through

the use of usernames and passWOrds were permissibly limited to the restricted classes.. A

peison soliciting contributions on behalf of an SSF via the Internet must similarly limit

access to those solicitations to the restricted class of the SSF’s connected organization.

Here, AétB]_ue will solicit coﬁtributions from the re_stricted classes of the SSFs®
connected organizations. ActBlue will éo]icit the r;shicteci classes via its website, and .
will passworc'i;protedt its. webpages containing such _solicitations. Each SSF will choose
the password for ActBlue’s paésword—proté;:ted webpage containing solicitations and will .
distribute the password to its connected organization."s fes_tricted class only. Thus,

ActBlue’s solicitations under Program 2 will be limited to the restricted classes of the -

- SSFs’ comiected organiiations. Additionally, each solicitation will inform contributors,

in accordance with 2 U.S.C. 441b(b)(3) and 11 CFR 114.5(a), of the SSF’s political
purposes and that the contributor’s decision to contribute or not contribute is purely

voluntary and without reprisal. Accordingly, ActBlue may act on behalf of SSFs-to
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solicit contnbutlons designated for the SSFs under Program 2.5 ActBlue must treat any

cpsts it incurs for the sollcltanons under Program 2 as in-kind contn.butlons to the

recipient SSFs. See 2 U.;S..,C. 431(8)(A)(i); 11 CFR 100.52(a) and 100.52(_d)( 1.
Receipt and Fi oru;arding |

ActBlue may receive and forward contributions designated for SSFs under

. Program 2 for the same reasons stated in the answer to Question 1.

Although the Commission concludes that_proposed Programs 1 and 2 are
'permissi_ble under the A¢t and Commission regulations, if ActBlue chooses to solicit
contributions for the same SSF in both programs, ActBlue must implement and maintain

effective policies to ensure and preserve the independence of its solicitations under

'Program 1. Steps that ActBlue could take to achieve this include (1) assigning different

staff to work on~P;ogrnm 1 and Program 2, and (2).preventing staff working on either-
prpgram from 'conveyiné information about that program or about any. SSF enrolled in
that program to staff working on the otnef program. See e.g., MUR 5506 (EMILY'S
List),.F'irst General Counsel's Report (discussing the Qrganization’s firewall).”

This response constitutes an advisory opinion concerning the application of the

Act and Commission regulations to the specific transaction or activity set forth in your -

request. See 2 U.sS.C. 437f The Commission emphasizes that, if there is a change in any
of the facts or assumptlons presented and such facts or assumptlons are material to a

conclusion presented in this advisory opinion, then the requester may not fely on that

8 The Commission notes that ActBlue need not include a disclaimer in its solicitations under Program 2
because its solicitations will be made exclusively via password-protected webpages on its website, which
are not “public communications” and are not available to the general public. See note S supra; see also 11
CFR 11 CFR 100.26 and 110.11(a)(1) and (3) '
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conclusion as support. for its proposed éctivity.- All pitgd advisory opinions are available

on the Commission’s website at http://saos.nictusa.com/saos/searchao.

Sincerely, '

Robert D. Lenhard
Chairman
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ADVISORY .OPINION 2007-27

Jonathan Zucker, Esq. ' : DRAFT B
QOO and Counsel ' -

ActBlue

P.O Box 382110

Cambridge, MA 02138

. Dear Mr. Zucker:

We are responding to your advisory opinibh request on behalf of ActBlue

' coﬂcemiﬁg' the appiicéii.oﬂ of the F'ederal Election Campaign Act of 1971, és amended

(the “Act”), and Commission regulations to ActBlue’s proposal to solicit, receive, and
forward contributions designated for specific separate segregated funds (“SSFs”), under

two proposed fundrajsing programs. Under the first pro_gram (“Pfogram 1”), ActBlue

will solicit the general public on behalf of specific SSFs, for contributions designated for

those SSFs. Under the second program (“Prograrﬁ_Z”), ActBlﬁe wil_l work directly with
si:ecific SSFs to. solicit their connected orgaﬁizations’ restricted classes for contributions
designated for the SSFs.. | | |

_The Commission concludes that ActBlue’s proposed Program 1 is not pemiiésibl_e

becauise ActBlue would be acting on behalf of recipient SSFs and their connected _

. organizations when soliciting contributions designated for them, and as such would be

prohibited from sdliciting contributions to the SSFs from beyond the restricted classes 6f
the SSFs’ connected organizations. The Commission concludes that proposed Program 2
is permlissible' s;o long as ActBlue lirﬁits its solicitations to the restricted classes of the _
SSFs’ connectet.i_ oféanizatio_ns, and all costs associated with its activities under Progran-l-
é, aggregated with any contributions it makes to recipient SSFs, d;) not exceed the

contribution amount limitations in the Act and Commission regulations.
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Background
The facts presented in this advisory opinion are based on youi letter received on .
Octoi:q 19, 2007, information on ActBlue’s website,' and conversations you had with

Commission staff,

ActBlue is a nonconnected political committee registéred with the Commission

_ that was formed to enable individuals, local groups, and national organiiaﬁons to raise

funds for Democratic candidates of their choice. Curreﬁtly, ActBlue serves primarily as

" a conduit for contributions earmarked for Democratic candidates and politicai party

coﬁnmittées. See 2 U.S.C. 441a(a)(8), 432(b)(1) and (i)’; 11 CFR 110.6 and 102.8.
ActBlue lists Democratic candidates ax_ithorized committet;.s and Democra.tjc party
committees on its website, and it sc;licits:conuibﬁtions designated for those éolitical _
committees. on its website’s blog ana fundraising pages. Yiewers may make a
contribution designated for a listed poliﬁcal committee thrbugh ActBlue’s website.
Viewers may élso m'ake. their own solicitations for any lis.ted political committee by
creat.ing their own fundfaising j)age on ActBlue’s website.

ActBlue wishes to expand 'its fundraising offéririgg by providing viewers with the

choice to contribute to political committees that support political principles similar to -

- those promoted by Democratic candidates and party committees. Specifically, ActBlue

proposes two fundraising programs to solicit and receive contributions designated for -
approximately forty. SSFs of certain corporations, labor organizations, membership
organizations, cooperatives, and trade associations. ActBlue intends to include the same

SSFs in both programs, if permissible.

! www.actblue.com (last viewed on Dec. 4, 2007).
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Under Program 1, ActBlue intends to solicit the general pui)lic for. contributions
that are designated for the SSFs. ActBlue plans to make these solicitations without -

having any contact with the SSFs or their connecied organizaﬁoxis regarding the

. solicitations, and ActBlue would not be paid for its fundraising.

ActBlue will solicit contributions under Program 1 exclusively via its website,

. including its bldg and fundraising pages, and electronic mail to its' own electronic mail .
' list_. Solicitations under Program 1 will inform prospective contributors that: (1)

Eontribu_tions must not exceed the contribution limitation in 11 CFR 110.1(d) at the time

tl_:e cqntfibution is made, and (2) all contributions 'designa_ted to an SSF thrbﬁgh ActBlue
will be aggregated w"it.h'_the contributor’s other contributions to thgt SSF, and that |
aggregate amount must not exceed the contribution limitation jn 11 CFR 110.1(d). The
solicitations will also include any disclaimer required under 11 CFR 110.11. ActBlue’s
website alrea_dy contniné a disclaimer.stating that the website is paid for by ActBlue and
is not authorized by any candidate or candidate’s committee.

_ | Under Program 2, A.ctBlue intends to solicit the restricted classes of the SSFs’ .

connected organizations for contributions that are designated for the SSFs, and will work

difectly with the SSFs in making solicitations under Program 2. ActBlue would not be

paid for its fundraising.

o .'Undelf Prograim 2, each solicitation made.by ActBlue will be on a separate
password-protected webpage of ActBlue’s website. Each SSF will choose the password
for that password-protected w_eSpage and distribute the password to members of its

connected organization’s restricted class only. ActBlue anticipates that each SSF will
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make its own solicitation to members- of its connected organization’s restricted class
directing them to the password-protected webpage on ActBlué’s weﬁsite.
.The solicitations on the password-protected webpages will inform proSpeétive

contributors that: (1) contributions may not exceed the contribution limitation in 11 CFR

llO.l(d)'at"t_he time the contribution is made, and (2) all contributions designated to an

. SSF through ActBlue will be aggregated with the contributor’s other contributions -to that
SSF and that aggregate amount must not exceed the contribution limitation in 11 CFR

1 10.1(d). The solicifations will also notify prospective contributors of the SSF’s political

pui‘poses‘and that their decision to contribute or not contribute is purely voluntary ami
wfthout reprisal, in accordance with 11 CFR 114.5(a). The solicitations under Program 2
will include any disclaimer require& undér 11 CFR 110.11.

ActBlue will pay all costs as'.sociated with its solicitations under Programs 1 and
2. ActBlue anticipates, however, that SSFs participating in Program 2 will also mal;e _
their own soli;::itatiohs t6 members of their connected organizations’ restricted class, and .
will direct the members to Act_ﬁlu_e"s website. The SSFs will pay for their own
solicitations. |

ActBlue’s solicitation costs under Programs 1 and 2 will include the portion of '

- staff salaries and expenses for website development and maintenance relatéd to l-isting

SSFs on its website under Program 1 and creating password-protected webpages for SSFs
under Program 2. Under Progréms 1 and 2, ActBlue v;zill add approximately 40
additional political committees to its website, which already lists more than 3,000 Fedeéral

and non-Federal candidates, political committees, other political organizations, and other
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groups to which viewers may make a contribution or donation.’ You indicate that the
a;:tﬁal solicitation costs incurred by ActBlue under Programs 1 and 2 would be extremely

difficult to calculate and would be insubstantial cbnsidering that ActBlue hqs already

. developed and continuoﬁsly maintains its website for its ongoing fundraising for these -

3,000 entities.

‘All _contﬁbutions under Programs | and 2 will be made by 'pefsonal credit card. .

" ActBlue’s service-provider, which processes and transmits all contributions made through _ '

ActBlue, will deduct credit card processing and transmittal fees from each contribution
before transmitting it to the recipient SSF.

ActBlue maintains a separate account for all contributions designated for an entity

‘listed on its website, to keep the contributions separate from ActBlue’s operating funds.

ActBlue plans to hold contributions designated for .the SSFs in this separate account, but
willlcreate. an édditional-'separate account for these contributions only, if necessary.

~ Within ten days of receipt of a coﬂtnfbution designated for an SSF, ActBlue_ will
fOrwgr& each contribution to. the intended SSF recipient along with a report -containing ail

information required under 2 U.S.C. 441a(a)(8) and 11 CFR 110.6(c)(1). ‘ActBlue

cuirently transmits earmarked contributions on a weekly basis to candidates’ authorized

committees and party committees via paper check mailed to the committees, and plans to
transinit contributions deéignated for the SSFs in the same manner. -
ActBlue will include each contribution designated for an SSF on its report for the

reporting period in which the contribution was received. ActBlue will also report the

2 Examples of such organizations include John Edwards for President, Blue America PAC, Steve Beshear

" for Governor, and California Draft Gore Ballot Campaign. See www.actblue.com (November 9, 2007).
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disbursement of the contribution to the intended SSF recipient on the report covering the |
period in which the disbursement was made.
Queétion Presented S oo ) '

1. 'May ActBlue solicit, receive, and forward contributions deszgnated for SSFs ﬁ'om
' the general publzc under Program 1?

2 May ActBlue solicit, receive, and forward contributions deszgnated for SSFs from
- -..the restrtcted classes of the SSFs connected orgamzatzons-under Program 2?-

Legal Analysis and Conclusmns -

* Question 1: May ActBlue solicit, receive, and forward contributions deszgnated for SSFs

from the general public under Program 1?

No, ActBlue may not do so, beceuse .lt would be acting on behalf of the recipient. '
SSFs and their connected o'rgaoizationswhen soliciting conuibutions desigpatea for the
SSFs. As such, ActBlue would not be pennitted to solicit c-:onu'ibutions'for the SSFs |
from beyond the restricted classes of fhe SSFs’ connected ',organizatione.

Solicitation | |

Under the Act and Commission reg_ulations,'ao SSF and its connected
organization may solicit contributions to the SSF from the cohnected organization’s
restricted class, which consists of the corporatlon s executive and adm1mstraﬁve

personnel, 1ts stockholders, and their famlhes See 2 U.S.C. 441b(b)(4); 1 1 CFR 1 14 ](c)

“and 114, 5(g). Solicitations by an SSF orits connected organization beyond the restricted

class are generally. proh:blted See 2 U S. C 441b(b)(4)(A). An entity acting on behalf
of an SSF or its connected orgamzatlon is similarly limited in terms of whom i may

solicit for contributions to the SSF, because an SSF and its connected orgamzatlon may -

3 A corporation or its SSF may, however, make two written solicitations per year to non-executive
employees, subject to certain restrictions. See 2 U.S.C. 441b(b)(4)(B) and 11 CFR 114.6.
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not do through another what the SSF and its connected organization could not do directly.

, - Here, ActBlué would solicit the general public for contributions designated for

specific SSFs on behalf of those SSFs and their connected organizations. "ActBlue would

. represent to the public that contributing to an SSF through ActBlue is the functional

equivalent of contributing directing to the SSF. The recipient SSF would fegularly

. receive che_cks..nf designated contributions and contributor information from ActBlue.

" An SSF that continually accepts these checks and information from ActBlue, a well- -

known conduit of earmarked contributions, 4 would be hard-pressed to disclaim knowing
that ActBlue is sollcmng contributions on its behalf. Accordmgly, ActBlue may not

solicit the general publ:c for contributions designated for an SSF under Program 1,

‘because it would be an impermissible solicitation beyond the restncted class of the SSF’s

connected organization.
Receipt and Forwarding

" Because ActBlue may not solicit contributions under Program 1, it may not

‘receive or forward contributions under Program 1.

Qnestion 2: May ActBlue solicit, réceive,' and forward contributions designated, fdr the

.SSF's from the restricted classes of the SSFs’ connected organizations under Program 2?

4 ActBlue, which calls itself “the online clearinghouse for Democratic action,” has been described as
“seek[ing] to be to the campaign fund-raising world what PayPal is to bill paying: an Internet mechanism
for making payments.” Leslic Wayne, The Caucus; Money Focus, NY Times, Jun. 12, 2007, available at
www.nytimes.com. It currently has the highest total contribution level to candidates in the 2008 election
cycle for an organization supporting Democratic candidates. See Emily Cadei, Labor Poised to Flex
Money Muscles in 2008 Elections, Congressional Quarterly, Nov. 2, 2007, available at
www.cqpolitics.com. Over a recent three-week period, ActBlue collected-over $1,000,000 in contributions
designated for 438 recipient campaigns and committees; the top 5 candidate recipients received

" contributions totaling $22,000 to $156,000. See Activity Report: Oct 1st-20th, 2007,

http://blog.actblue.com/blog/2007/10/activity-report.html (last viewed on Nov. 7, 2007). See also Kenneth
P. Vogel, Liberal Eye New Cash Machine, Politico, Nov. 7, 2007, available at www politico.com
(describing ActBlue as “among the top PACs in politics today™); Michael Luo, Democrats Take the Lead in
Raising Money Online, NY Times, Jul. 13, 2007, available at www.nytimes.com (noting that ActBlue
collected over $3,000,000 for John Edwards’ 2008 presidential campaign). -
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Ygs, ActBlue may do so, provided that ActBlué solicits only the restricted classes
of the recipient SSFs’ connecfed orgénizatioxfs, its solicitations to the restricted classes
appeaf only on password—protectéd webpages of its website, and all costs associated with

its activities under Program 2, aggregated with any contributions it makes to recipient

SSFs, do not exceed the contribution amount limitations in the Act and Commission -

" regulations.

Solicitation

Similar to its proposal for Program 1, ActBlue proposes in Prdgrain 2 to solicit
éo.ntributions designated for spéciﬁc SSFs; under Program 2, however, ActBlue will |
work directly with recipient SSFs to solic_:it their connected organizations’ restricted
classes. As explained above, an ent_ity acting on beﬁalf of an SSF and its connected
organizatioﬁ is limited to soliciting thé connected orgﬁniza'tion’s restricted class for
contributions to the SSF. |

The Commission has previously determined that an SSF may solicit contributions _
via the Internet if access to the solicitation is limited to tﬁe reétﬁc_ted class of the SSF’s |
connectea organization only. See Advisory Opinions .200'6-03 (Whirlpool) ax'.ld 2000-07

(Alcatel USA, Inc.). In Advisory Opinions 2006-03 and 2000-07, the Commission '

concluded that SSF solicitations on password-protected websites that were accessible

only by members of the restricted classes of the SSFs’ _cdnnected organizations through
the use of usernames and passwords were permissibly limited to the restricted classes . A

person soliciting contributions on behalf of an SSF or its connected organization via the
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Internet must similarly limit access to those solicitations to the restricted class of the
SSF’s connected organization.

Here, ActBlue will solicit contributions from the restrictéd classes of the SSFs’

E éonnccted'org_anizations only. ‘ActBlue will solicit the restricted classes via its website, -
and will password-protect its webpages containing such solicitations. Each SSF will
. choose the password-for ActBlue’s password-protected webpage containing solicitations

' and will distribute the password to its connected organization’s restricted class only.

Thus, ActBlue’s solicitations under Program 2 will be lir_nited to the restricted classes of

the SSFs’ connected organizations. Additionally, each solicitation will inform

| contributors, in accofdai_lce with 2 U.S.C. 441b(b)(3) and 11 CFR 114.5(a), of the SSF’s

political purposes and that the contributor’s decision to contribute or not contribute is

purely voluntary and without reprisal. Accordingly, ActBlue may solicit contributions
designated for the SSFs under Program 2.°

~ ActBlue must treat any costs it incurs for its activities under Program 2, including

' a portion of staff salaries and expenses for website development and maintenance, as in-

kind contributions to the recipient SSFs. See 2 U.S.C. 43 i(8)(A)(i)} 11 CFR 100.52(a)

an& 100.52(d)(1). -ActBlue, as a nonconnécted political committee, may make no more
than $5,000 in contributions, inéluding in-kind contributions, to an SSF per calendar year.

See 2 US.C. 441a(a)(1)(C) and (2)(2)(C); 11 CFR 110.1(d) and 110.2(d).

5 The Commission notes that ActBlue need not include a disclaimer in its solicitations under Program 2
because its solicitations will be'made exclusively via password-protected webpages on its website, which
are not “public communications” and are not available to the general public. See 11 CFR 100.26 and
110.11(a)(1) and (3). : ’
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Receipt and Forwarding

ﬁé receipt and forwarding of -contn'bl_xtions désignated for an unauthm;ized
comrﬁit@ee are subject to 2 U.S.C. 432(b)(2)(B) and 11 CFR 102.8(b), whjch COnéem the
receipt by any person of contributions for a political committee. /d. Ul;der 2US.C. |

432(b)(2)(B) and 11 CFR 102.8(b), any persoxi, including any political committee, that .

_ receives a contribution in excess of $50 designated for an unauthorized committee miust

forward the contribution, as well as the contributor’s name, address, and receipt date, to

" the treasurer of the récipient political committee no later than ten days after réceipt. See

2US.C. '432(b)(2)(B); 11 CFR 102.8(b)(2); see also Advisory Opinions 1983-18 (Stdp "L
and Shop) and 1981-57 (COMPAC). If the contribution exceeds $200, information about
the contributor’s employer and occupation must also be forwarded. See 11 CFR

102.8(b)(2). Cdntributions of $50 or less to unauthorized g:ommitt_ees must be forwarded

~ within 30 days. See 2 U.S.C. 432(b)(2)(A); 11 CFR 102.8(b)(1).

Here, ActBlue plans to forward all contributions and the information required by
the Act and Commission regu]étions' to the intended SSF recipients within ten days of
receipt of each contribution. The recipierit SSFs will pay all processing and transmittal

costs because ActBlue’s service provider will deduct those costs from each contribution

- before transmitting it to the recipient SSF. Accordingly, the Commission c‘opc]udes that

this aspect of ActBlue’s.proposed Program 2 is consistent with the Act and Commission
regulations. | |

‘This response constitutes an advisory opinion concerning the application of the
Act and Commission regulations to.the speciﬁc t.ransac-:tion or activity set forth in ybur

request. See 2 U.S.C. 437f. The Commission emphasizes that, if there isa change in any
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of the facts of assumptions presented and suchi facts or assumptions are material to a

cenclusion presented in this advisory opinion, then the requester may not rely on that.

conclusion as support for its prdpo'sed activity. All cited advisory opinioris are available

* on the Commission’s website at http://saos.nictusa.com/sads/searchéo.‘

.- Sincerely,

Robert D. Lenhard
Chairman



