AGENDA DOCUMENT NO. 06-30-A

ECE
PEB&AL ELECTION
L
FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463 0 APR20 A ¥ 0U
To: The Commission For HBG“IIE nf-.’t"i&o {g
General Counsel
Staff Directo
Office of therflomnyission Secretary mm'"fﬂ '.ATE
From: Chairman Michae! E. Toner T
Date: April 20, 2006
Re: Draft AO 2006-11 (TheWashington State Democratic Central Committee)

Attached please find Chairman Toner’s proposed revisions to AQ 2006-11 that he
plans to offer at the Commission’s Open Session on Thursday, April 20, 2006.

Thank you.
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ADVISORY OPINION 2006-11
Marc E. Elias, Esquire

Caroline P. Goodsan, Esquire
Perkins Coic

607 14" Street, N.W.
Washington, D.C. 20005-2011
Dear Mr. Elias and Ms. Goodson:

We are responding to your advisory opinicn request on behalf of the Washington
Demooratic State Central Committee (the “State Party Commitiee™), conceming the application
of the Federal Election Campaign Act of 197 1, 33 amended (the “Act"), and Commission
regulations to the allocation of payments for mass mailings that expressly advocate the election
of one clearly identified Federal candidate, as well as the elections of other candidates of the
Democratic party who are refemed to only generically.'! You ask whether, under the Act and
Commission regulations, a permissible atiribution of the costs of the mass mailing would entail
paymeni of 50 percent by the State Party Comumittee and 50 percent by the clearly identified
Federal candidate’s principal campaign committee (“PCC").

The Commission concludes that at least 50 percent of the cost of the mailing must be
attributed to the clearly identified Feciml candidate. However, if the space of the mailing
devoted to the clearly identified Federal candidate exceeds the space devotad to the generically
referenced candidates of the State Party Committes, then the costs atiributed to the clearly
identified candidate must exceed 50 percent and reflect at least the relative proportion of the

space devoted to that candidate.

' One example of such a message would be: “Vote for John Doe and our great Democratic team.”
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Background

The facts presentad in this advisory opinion are based on your leiter received on February
27, 2006.

The State Party Committee is the State committee of the Democratic Party of Washington
and is registered a8 a political committee with ¢the Commission. In conmection with the 2006

general election, the State Party Committee proposes to prepare and distribute one or more mass

J Deletact: @x cither the LS. House of ]

mailings, each of which will refer to only one clearly identified Pederal candidate, and will glsg . Aot o US: S
generically refer to other candidates of the party who are not clearly identified. The Stats Party
Committee will coordinate each mailing with the clearly identified Federal candidate. Each
mailing will expressly advocate the clection of both the clearly identified Federal candidate and
the other generically referenced candidates of the State Party Committee. None of the mailings
will contain any solicitations for a contribution or donation to the State Party Committee, to any
candidale, or to any other person. You stipulate that only Federal funds will be used to pay for
each mailing.?
QOnestion Presented

With respect to a mass mailing that refers to only one clearly identified Federa!

A Datutmed: for cicher the (13, Mowe of

candidate and refers generically 1o other candidates of the party who are not clearly identified, o Represmristive o> U, Semmte

and that expressly advocates the election of the clearly identified candidate and the generically

7 Under the Act and Commission regulations, s “mass wailing” is a form of “public communication.” 2 U.S.C.
431(22) and (23%; 1 CFR 100.26 snd $00.27. When a Sate party commitiee makes a public communication that
““Dromotes, supports, attacks, or opposcs™ a clearly identified Federal candidate, the communication ie “Federal
election activity" (regardless of whether it expreasly advocates the candidete's election or defeat or refers also o
won-Federsl candidstes) and must be pald for only with Federal fimds. 2 U.S.C. 431(20)(A)(iii), 441i(b)1) and (2);
11 CFR 100.24(b)X(3), 300.32(s)(2) and (BX2). Sirilarly, s Federal candidate, his agmmix, or entities directly or
indircctly established, financed, maintained or controlled by kim may spend oaiy Federai Gends in connection with an
election for Fedenal office, including funds for any Fadera] clection activity. 2 U.S.C. 44li(e)(1){a); 1! CFR
300.61. “Federal funds" are fuads that comply with the limitations, prohibitions, and reporting requircments of the
Act. 11 CFR 300.2(g).
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referenced candidates, but does not solict funds, may the State Party Committes pay 50 percent
of the cost of the mass mailing, and may the PCC of the clearly identified Federal candidate pay
the remaining 30 percent?
Legal Analysis and Concluslon

Yes, the State Party Committee and the PCC of the clearly identified Federal candidate —
andidate - may each pay 50 percent of the cost of the

mailing so Jong as the space devoted to the candidate in the mailing does not exceed the space in
the mailing devoted to the genetically referenced candidates of the State Party Commitiee. If the
space of the mailing devoted (o the clearly identified Federal candidate exceeds the space devoted
to the generically referenced candidates of the State Party Committee, then the costs attributed (o
the clearly identified candidate must exceed 50 percent and reflect at least the relative proportion
of the space devoted to that candidate. For example, if the space devoted to the clearly identified
Federal candidate is twice that devoted to the generically referenced candidates of the State Party
Committee, then the costs attributed to the ¢learly identified Federal candidate is two-thinds of
the total cost, and the PCC must pay at least that amount in order to avoid a contribution by the
State Party Cammittee to the candidate or a coordinated expenditure by the State Party
Committee on behalf of the candidate. See 2 U.S.C. 441a(a)}(2)}(A) and 441a(d)3).

Neither the Act nor Commission regulations definitively address the appropriate
allocation of payments for the type of mass mailings described in your request. Commission
regulations at 11 CFR part 106 include both general aliocation rules and rules for allocating
specific types of expenses in particular circumstances. Section [06.1(a) provides the general rule
that expenditures mede on behalf of more than one clearly identified candidate “shall be
attributed to each such candidate according to the benefit reasonably ¢xpected to be derived.”

s A 4 48 A . e m—— bt ————
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For “publications™ {(which includes mass mailings), the attribution is determined by “the
propottion of space or time devoted to each candidate as compared to the total space or time
devoted to all candidates.” 11 CFR 106.1(2). This regulation only addresses communications
involving more than one clearly identified candidate, and does not divectly address how
attribution applics to a communication involving only one clearly identified candidats in
combination with a generic reference to other candidates of a political party.

Commission regulations at 1 | CFR 106.8 (which apply only to phone banks conducted by
& party commitiee) do address the attribution requived for a communication that possesses the
same attributes as the mass mailings described in your request (i ., reference to only one clearly
identified Federal candidate along with a generic reference o other party candidates; and no
solicitation of funds). See 11 CFR 106.8(a). Under 11 CFR 106.8, a flat 50 percent of the costs
of a phone bank commumication must be attributed to the clearly identified candidate, and the
other 50 percent must be attributed to the party commitiee, vegardiess of the amount of time
devoted to each. 11 CFR 106.8(b). However, the Conmmission’s Explanation and Justification of
this regulation specifically noted that the Commission had considered whether to include other
forms of communications, such as mailings, within the regulation’s coverage but “decided 1o
limit the scope of new gection 106.8 10 phone banks . . . because each type of communication
presents different issues that need to be considered in further detail before establishing new
ruks.” Party Commitize Telephone Banks, Final Rules, 68 FR 64517, 64518 (November 14,
2003).

Although neither 11 CFR 106.1 nor 106.8 is directly applicable for reasons discussed
above, the Commission concludes that there is nonetheless an appropriate method for allocating

the costs of the mailings described in your request. A mass mailing that expressly advocaies the
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election of only one clearly identified Federal candidate, as well as the election of generically
referenced, but wot clearly identified, candidates, benefits ghe clearly identified Federal candidate. .-

] Dalatads sorves in hrge measary the

purpoes of iaflumncing the elcerion of

reasonably expected to be derived” by the clearly identified candidate from the mass mailing is

sufficient to require no less thn & 50 percent attribution of casts to him, even if the space
attributable to him is less than that attributable to the generically referenced candidates. See 11

CFR 106.1(a).
Where the space in the mailing devoted to the clearly identified Federal candidate exceeds the space

devoted 1o the generically referenced party candidaies, the Commission conclwdes that it s appropriate to spply
analogous “'space or time™ principles set out in 11 CFR 106.1(x). In this situation, “the benefit reasonably expeciad
to be derived™ by the clearly identified candidate should be measured by determining the amoumt of space devoted to
the clearly identified candidate as compared to the amount of space devoted o the generically refcrenced party
candidstes. Becanse no part of the cost of the mess mailing may be left omuitribated to either the clearly identified
Peders! candidute or the Staie Party Commities, the percentage of the cost of the mailing to be attributed & the

davoted w both that candidase snd the generically referenced party candidetes. No contribution or coordinased “_
l expenditare would be made by tha Sisee Party Commities 3o long ag the POC pays st least its proportionate shere of

| Daletud: , no mattw howmuch of by |

space in the mailing & devored 1
camplidai. Sew 2 US.C. AX{EXAYD) md
ONAND: (1 CFR 100530} mmd
100.111{s). Advovacy misted 1o the
slection of the clwrty Westified
candiae ir the mase salient feasure of
auch » commitaication, 10 coanpuwed o
the gemetric reflrence 1o the party's
candidates, which does notsingle eul any
particuber casdidaie 1o the conder. G (1
Cﬂl?&_ﬂl}' Abdhcrgh the:

for all of the party’s ovbar cindidates, wd
bewce tho Stare Party Commities il
dexives some benefit from the malling.' |
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This response constitutes an advisory opinion conceming the application of the Act and wxplicily refirs (5, or provides picwres
Commission regulations to the specific transaction or activity set forth in your request. See 2
U.8.C. 437f. The Commission emphasizes that, if there iz a change in any of the facts or L-mbzmm

assumptions presented, and such facts or zssumptions are material to a conclusion presented in
thiz advisory opinion, then the requestor may not rely on that conclusion as support for its
proposed activity.

Sincerely,

12
13
4
15

Michael E. Toner
Chainnan
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