March 1, 2006

AQO DRAFT COMMENT PROCEDURES

The Commission permits the submission of written public comments on draft
advisory opinions when proposed by the Office of General Counsel and scheduled for a
future Commission agenda.

Today, DRAFT ADVISORY OPINION 2006-02 is available for public comments
under this procedure. It was requested by counsel Robert F. Bauer, Esq. and Judith L.
Corley, Esq., on behalf of Robert Titley.

Proposed Advisory Opinion 2006-02 is scheduled to be on the Commission's
agenda for its public meeting of Thursday, March 9, 2006.

Please note the following requirements for submitting comments:

1) Comments must be submitted in writing to the Commission Secretary with a
duplicate copy to the Office of General Counsel. Comments in legible and complete form
may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at (202)
219-3923.

2) The deadline for the submission of comments ts 12:00 noon (Eastern Time) on
March 8, 2006.

: 3) No comments will be accepted or considered if received after the deadline.
Late comments will be rejected and returned to the commenter. Requests to extend the
comment period are discouraged and unwelcome. An extension request will be
considered only if received before the comment deadline and then only on a case-by-case
basis in special circumstances.

4) All timely received comments will be distributed to the Commission and the
Office of General Counsel. They will also be made available to the public at the
Commission's Public Records Office.



CONTACTS

Press inquiries: Robert Biersack (202) 694-1220
Commission Secretary: Mary Dove (202) 694-1040
Other inquiries:

To obtain copies of documents related to AQ 2006-02, contact the Pyblic Records
Office at (202) 694-1120 or (800) 424-9530.

For questions about comment submission procedures, contact
Rosemary C. Smith, Associate General Counsel, at (202) 694-1650.

MAILING ADDRESSES

Commission Secretary
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Rosemary C. Smith
Associate General Counsel
Office of General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463
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ADVISORY OPINION 2006-02

Robert F. Baver, Esq.

JudithL. Corley, Esq. S

Perkins Coie L DRAFT
607 14™ Street, N.W.

Washington, D.C. 20005-2011

Dear Mr. Baver and Ms. Corley-

Wearemspondmgm youradwsmyop:monmqmstonbehalfofkoben'mley,
comermngthe application of the Fedu'al.ElectimCampaignActolel.us‘amnded-(the
“Act”), and Commission regulations to the establishment of a limited liability company (“the
Company”) that will express vie.wsoncandidatesandisslm, and to the establishment by the
Company of a separate segregated fund (“SSF”) that ivil_l solicit contributions from individuals
whowillpayduestotheCompanyiﬁordértobecome“membm.” You_askwhedm.unﬁbrtinq _
Act and Commission regulations, the Company is a “maembeiship orgatization,” snd whether the
dues-paymg individuals qualify as “mmnbm " 80 that the Company maymake expm advocacy '
coumnumcauonstothosemdmdualsandsohmt conmwuonsfmmthemforﬂ\eCompmy s SSE.

TheConnmsmnconcludesthatﬂwCompanydoesnotquahfyasamembemlup

‘orgamzatmn undertheActandemnnssmnmgulmms, qndthqdues—paymgmdmduah are

therefore not members. Mwy.mcmmymywmm@m |
communications to the Mmﬁng individuals or solicit them for contributions to the SSF,
unless such individuals are otherwise within the Company’s restricted class. |
Wud _

'Ihefactspresentedmtlusadwsoryoplmon are based on your letters dated November 28,

» 2008, mdlanuary 18, 2006.
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CmpanyStmcrm :
RobenﬁﬂeyproposumesmbhshﬂwCompmyuahmnedhabnhtyoompmycm ’

'thatwouldpmwdeawebﬂteasaveh:cle forthem:pmsslmofposmonsonmmmd

candidates. The website would contain a portion mwblebyﬂngglmﬂpubhcmdm« _

portion accessible only by individﬁala. whom you call “Participating Members,” who pay dues to

'theCompmy

TheCompmymnbeafmproﬁtbumnuandwﬂlelectmbenmdasamtpondmfw |

‘Federal income 1ax purposes. Mr. Tiﬂcyandotlmmdmdualsmﬂwl‘omdmnfﬂw&mpm;r

'I'lwydevelopedmeplmfortheCompmy are"commitungbothmmagsm:texpemseand '
capmltothepropct,”andwullowntheCmnpmy. Olﬂyﬂ'wymllcontrolmebusmessaﬁmof:.
theCompany IheFoundc:sw:llnnkecap;taloonmbuuonsofcash.m.ormm Their .
initial capltal contnbunons will provide the necessary start-up cap:talandotlmméom'oe:m
estabhshtheCompanyswebsﬂe 1mplementﬂ1e0mnpany3mnrkeﬁngplan.paythelega]md
accolmtmg expenaes associated with fm'manon of ﬂnenewmtermse,andobtam the initial

inmmryofmmmdmchmd:wﬂmwiﬂbepmwdedmwdbyﬂwCompmymumof

.the website. TheCompany spmﬁts lossesandd:mhmons of its dlstnbutablecashmllbe

allocatedamo:&gﬂleFoundﬂsmpmpmuonmthmrowmlnpmm The Company’s
OpmmngAgmementwnll setforﬂl.tl_lenghtsofmhFoundm'wxﬂimpectmtlwallocmmof

profits, losﬁ. and distributions and may also contain transfer restrictions, covenants with respect
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mmmmcapi:ﬂmuibuﬁmbyﬁomdm,uuampﬁpnofmhwsﬁ@:{o
perticipate in thanagement decisions.!

_ ,Revennewﬂbegenanwdﬂnwghmepaynmtm-hneofmnﬂlymseddmsofm _
lessmMSSOﬁomaseoondgroupofmdiwduals.ﬂw“Parumpmnngm The -
“ParnmpanngMembﬂs“willhavenonglmunderStatelawtommagethMmmaﬂmmofﬂw

Company.mdtheywﬂlnotpmﬁc:pmmanyallocmonofpmﬁu lossu ordlsmbunons. Their -

. nghts w:llbehmiwdto: (l)mmfmmawﬂmoﬂhewebm&mbl‘e-dﬂyw' )

them: (2)paruc:panonmtheCompmy sPohcyBomelnch:sempowuadtohelpshapethe

| issue pomuons expnssed ona pomon of the website a\'adableto the publ:c (mclndmgthe

endorsementofcandldates).md(B)thenghtasPohcyBoardmembustoinﬂuememeappmvﬂ 3

ordxsappmval of the Company spmposalsastoﬂ;empum ofSSFconl:nbuuons.

Theun-hneduespaymmtfammll advise 'Parucnpannngnbm ofthesenghm The
mlquumwntwhecomea“PmapanngMembef'vnnbemepaymem_ofm,mda
delinquent “Participating Mermber,” after an appropriate graie penod, will b barred from access
t0 the website's members-only portion and participation in the Policy Bodrd, &awiﬂmmcﬁng
the payment of dﬁes, the Company may expel any 'Paruc:paung Member” who becomes
disruptive or fails to adhere to the website's “etiquetié guidelines™ (which are fart of the teeing of
use of the site, agreed to by all memben) '

' The Company will be managed by one or more Managees who will have axthority 10 manage the affairs of the
Company, wuhdnmofomﬁnm:ﬂommumynqmwombyﬂnhnwmuﬂ:sanleof
nearly all of the Company's assets or a merger with another entity.

2 mwmummmmmwdm»mmmwm
pmicipatemﬂlel’obcyﬁoﬂd _ )
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* The Website |
Thewmdwebsi&hesnﬂbwndeéigxﬁhﬁyowreq&stmvi@eadwﬁpﬁmofbpdl
the public and members-only portions of the site. Thie public portion will contain information
aeommepumowofdownpmyﬁldﬂwbeneflmof‘mbuelﬁp,ﬁsﬁrmemhmdismm
mfomaﬁonabout:ssuesndenhﬁedbyﬂwe“?ammpatmgMemm asunpouanttomem,and

candidate endomemems The membets-only pomon will include mformauon about the SSF and

. how mparnmpalaemlt,mfonnauonabmtthecandldatessuppomdbyme SSF and the reasons

theyaresuppmwd, on-line polling of the membezetohelpdeﬁne issucs 1mpomntmthem
development ofa platform of issues important to the membets; including white papers end
detailed background mntenals. news resources and editorials sbout those issues; ads for i restle;-
related merchandise not ava:lable on the pubhc pomon and ads for entenmnmentemts. muﬂc _ '

content; issue-related mtemews of, and rmy by, music celebrities; on-line cmcs

-educational tools; and flmdmnng forchanues selectedby members and amsts.

‘Question Pn:enld

W’dltheCompmyquaIﬁasa mmrshlporgaum mderrheActand
Commission regxdanommd. if so, will the “Participating Memb_cm qualify as “members” so
that the Company may solicit them for contributions 1o its SSF and make express advocacy
cmnunmimutothm? | -

IagalAmb:imudConcMions _

No. Formeremonsemedbelow,theCmnpmywillnotquahfyuamembeulup
onsardzanonunderﬂleActdemnnnsmontegulmons Thetefore ﬂle“PatucipaungMembers
will not quahfyas'ﬁnembets” who-canbesohc:ted foreonmbunmstotheCompanysSSFand '

receive express advocacy tommunications from the Company
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m@mmpmyw;umwumwmgmwmhemm
corporation, it must be considered acorporation under Commission regulations at 11 CFR
110.1(g)(3). Therefore, it will be subject to the prohibitior on corporate contributions and
expenditures at 2 U.S.C. 441b(a).> There are several exceptions 0 that prohibition at 2 U.S.C. .

441b(b).

~ One of the exceptions to-tlnpmhiﬁition pﬁmits ammwuwempmmmm '
funds to solicit the corporation’s restricted class for contributions to the corporation’s SSF, 2 |
U.S.C. 4415(b)4); 11 CFR 114.1G); see .aI.vo 2 US.C.441b(b)2XC). The restricted class of 8 -
corporation includes the corporation’s executive and administrative personnel, and their familics,
as well the corporation’s stockholders, andtheirfannhes 2U.S.C. 441b(b)(4)(A)and 11 CFR
ll45(g). ﬁemmmommcmpmmwhdmﬁms,howevu.donmwvemwmmpmued
membership organization from soliciting contributions from its “members™ and their Tamilies. 2

Us. c. 441'bw)(4)(C) and 11 CFR 114.7(s). The definitions of “membership osganization” and -

' ‘Hnember“ are specified in Commission wgulauonsat 11 CFR 100.134(e)ﬂ1rmagh(g) and

114.1(e)(1) through (3)

Another exception to the 'pmhibition on corparate contributions and expenditures permits
corporations and incorporated membership organizations to communicate with their restricted
classes on an.y subject, including communications expressly ativocating the election or defeat of a .
clearly idﬂ;tiﬁed Federal candldahe. 2 USC 441b{b)(2XA) and 431(9)(B)(iii); 11 CFR

114.3(s)(1) and (2), 114.3(c), 100.134(a), and 114.1(j). Certain Federal election-related

3 The definition of “contribution or expenditure™ mcludua;ﬁpftofmmey . or anything of value” in conpection
with a Federal election. QUS.C.“lb(b)[Z),llCJ‘RlM KQ.NGMQUM“I(&M(Q,IIMIW&
and 100.111.

4 mmmmnmdpmmspmhhﬁﬁmwnﬁbuﬁuhm m&l&dﬂdm

such ag foreion natonale. mav now he solicited. See 11 CFR 114,7(bY: see also 11-CFR 110.2000)_and 115.2(c).
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cbmmui;icatioﬁs‘made to those qutsicie the restricted class, including encimsdnmts, are lumted

or prohibited, ‘See 11 CFR 114.4.° |
. .. For a-corporation to qualify es ; mmnbershlp organization, it mnstsamfytwo

requirements. First, the corporation must be a “tradeasmaum, eoopmnve. [or] corporation

without capital stock™ 11 CFR 114.1()(1); 11 CFR 100:134(c). Second, the-corporation must

satisfy all six criteria set forth in 11 CFR 114.1{X(1)(i) through (vi); see also 11 CFR 100,134

_ (€X1)-6). The Company will not satisfy cither of these two requircments.

'Fust.mecmymnbeneimuauademociaﬁmnmdéoopmﬁve mﬁueéiim
remains whether the Company is a corporation without capital stock. See 2 U. S.C. 4416(6X4XC) -
d431(9)(B)(iu) Forthepmposesofme Actmdreguhuons theCmnpmyoperahsasafor«
profit corporation owned by stockholders. It has elected-co:pomc treatment under 11 CFR
110.1(gX3), and is ownied exclusively by the Founders, who will make initial and‘subsequcit -
capital investments. The Founders will receive profits and distributions of cash from the
business, and in‘cur:loum. in proportion to the:r individual ownership interests. Thus, their
ownushipintuestsafeeqmvhlmwdwifowﬁngm;ockinmemmp@ny. | |
' FuwmeSumCmminmmﬁﬂnmﬁmmmeemepﬁonfor
membership omgamzahons at 2 U.S.C. 441b(b)4)(C) is because membership ongam;ations do .
not have stockholders, and their membm are, in pait, analugous to stockholders of stock
corporations. FEC v. National Right to Work Commzuee, 459U.S. 197, 204 (1982) (quoting
from the 1976 floor statement from thqprowsnon 8 principal sponsor, Senanorl_ames _A_llm. at

s anmpb,am&nmypuﬂh&mmaﬂumdamwﬂﬁmmdwmem
for the endorsement only in accordance with 11 CFR 114.4(c)X(6). This section allows such an announcement to bie
made through a press release or press conference if the press release or notice of the press confererice is distributed

" only to the ropresentatives of the news media that the corposation customarily contacts whea issuing a non-politicl
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122 Cong. R.ec. 7 198 (1976)). T]uis, the rationale for the exception for thesohc:tauon of

mnbeudoesnotmplytoﬂownpmysmmaum‘ ‘ )
Second,theCompmydoesnotsausfytheﬁmtofﬂwmm&mforbemgamembuship

ongamzation,i.e..theCompany:snot_ composedofbas,someonllofwmmmmled‘_

.mmmepowmdmmmtymopemwadnnmwrmeorgmmm.pmmwﬂw

ouvgmizauon 8 articles,. bylaws. constitution nr oﬂmformal ougamznuonal documents.” See ll

“CFR 100. l34(e)(1). 114. l(e)(l)(:) Although the “Participating Members” have the ability to .
‘help determine the issues and issue positions presented on the website andthecandidams-tobe

supported by the SSF, none of them, by virtue of being a “Participating Member,” will be vested
wmmepwmdmmqmmmmmmmcm‘ The Founders and the
MmagmschosenbyﬂwmmﬂbetheoﬂygmupﬂmmagesﬂwbusmeuoﬂheCompmy The
Founders’ ownmhpmte:estsomespondtotlmrbungaclmofttockholdms’

Cq:pa’;uenﬂy, the Company may not solicit the “Participating Members” for
mmbnﬁmwﬂseésF;mdissubjmmﬂiemicﬁmin 11 CFR 114.4 as to the
oomunica@ionsmad?toﬂbm. Additimlly.theCompanymaynotplm its endorsements of
Federal candidates on its website unless access to the website is restricted to the Founders and
ﬂﬁrfamiﬁeé-andtotheCompany’s executive and administrative personnel and their families.
See Advi@ Opinion 2000-07; 11 CFR 114.4(cX6). The Company, however, may solicit, and .
cmnmﬁc:aagonanysubjegt wim.nnindividualpmmdmuﬂmeirfanﬁue,s, andiheCompmy’s

press release or holding a press confierence for other purposes. Moreover, d;eannmcmlmymtbemdiw

with the candidate, his agents, or his authorized comumitice,

¢ Thub:htytobepolhdmdnselwumofmhmmdmthemuﬁm’spomdoummﬂh

?owaadauhumyloopmteoudnﬂﬂmﬁemnﬁm . -
mmMMmmmmmthgammnumwm -

analyze whether the Company satisfies the remaining five criteeia. See 11 CFR 100.134{eX2)-(6) and .

" 4. (X IXi)-(vi).
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' executive and adnnmstmuve personnel and their families. See 2 Usc. 431(9)(5)(m), |
441b(®)2)(A) and (4)(A), n CFR 100.134(2), 114.3(6s) md(c). and 114 36g). |

' Thnsmsponseoonsuwwsmademyopmionooncmmgdwapphcauonofﬂnmm
Cpmmission regulations to the specific trmsacuonou'aeﬁvitysetfm'ghinyournqmt. See2
US.C. 4371, The Commission emphaslzes that, if there is a change in'any of the factsor
assumptions presented, aind such facts or amnnptlm are material o a conclusion presented i
this advisory opinion, then the requestor maynotmlyoﬁdmeo:blusionassuppmtforits
‘proposed activity. e

' Sincerely, .

" Michael E. Toner

Enclosure (AO 2000-07)



