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ADVISORY OPINION 2003-31
Marc B. Elias, Esq.

Brign G. Svobods, Bsq.

607 Fourteenth Street, NW
Washington, DC 20005-2011
Dear Messzs. Elias and Svoboda:

This responds to-your letter dated October 7, 2003, requesting an advisory opinion
on behalf of Scqator Mark Dayton. Ywmﬂmmmﬁmm
Election Campaign Act of 1971, as ameaded (“the Act”), and Commission regulations to
mmwmmwmmmmmmm '
mwmwmmmmmﬁumm
Ameadment” of the Bipartisan Campaign Reform Act of 2002 (‘BCRA™).
Background ‘

You-stase-thet-Senator Dayton is a candidate for the U.S. Senate in 2006 and that
his principal campaign committee is Mark Dayton for Minnesota 2006 (“the Committee™).!
You state that Senator Dayton expects €0 incur personally certain cantpaign expenses that
are not travel-related. He also expects t incur travel expenses on his persoual credit card
mmdslmmmmnﬁmewmbﬁnbmbntmtwimin'ﬁo‘dnyso.ﬂhe
closing date of the billing statement on which the charges will first appear. He also
expects 10 incur travel expenses in excess of $1,000 without uging his credit card and will
not receive reimbursement within 30 days of the date on which the expenses were incurred.

1 On April 11, 2003, Senator Dayton filed a revised Statement of Candidacy with the Secretary of the Senate.
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Senator Dayton indicated on his Statement of Candidacy that he does not intend to
maheexpendimruﬁompemondfundsinmofdn:ﬂmshoidmmmd&ﬂn
Commission regulations implementing the Millionaire’s Amendment. ¥eu-state-thet

elestion:

Question Presented |
Wﬂlanyofthcfolbmngphymlspammﬂymﬂmnnupmdimf;m
personal funds within the meaning of the Milliopaire’s Ameadment where these paymeats
areinieally reated s coniributions by Seaator Dayton: o
(a) Paymmbymmfmmmmvelw
excesding $1,000 that are reimbursed by the Comanittee mors than 30 days

after the date on which the expense was incurred.

(b)  Payments by Senator Dayton by personal credié card for campaign-related
h'&velexpenaesuneedingSlmomatmmimbumedbytheCm;mim
more than 60 days afier the closing date of the credit card billing statement
on which the expense first appears.

(c) Payments by Seaator Dayton for other campaign expenses not involving
travel that are subsequeatly reimbursed by the Committee.
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paymeits by Senator Dayton would permanently constitute expeaditures from personal
funds within the meaning of the Millionaire's Amendment, even if subsequently

reimbursed by the Committee.

In BCRA, Congress provided that a candidate opposing a self-financed candidate
may under certain circumstances accept contributions from individuals under increased
contribution limits, and that the coordinated party expenditore limits for national and State
political party committees are not applicable. 2 U.S.C. 441a(i) (Senate); 11 CFR 400.40; 2
US.C. 441a-1 (House); 11 CFR 400.41. For Senate candidates, the increased limits are
triggered when the “opposition personal fands smount” ("OPFA”): -8+
Wmmmmmﬂg&mmm iusc
A18CYE). T . s
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funds” are taken into account. In addition, under the Millionaire’s Amendment, each

mmmmmsawamﬁmmmmﬂéﬁmme

threshold amount. 2 U.S.C. 434(a)(6)(B)(iii); 11 CFR 400.21(a). ' |
An expenditure from personal funds nnder the Millionaire’s Amendment is “an .

 expenditure made by a candidate using personal funds; and a contribution or loan made by

& candidate using personal funds or a loan secured nsing such funds to the candidate's
authorized committee.” 2US.C. 434(a)(6)(BXi). The Commission’s regulations st 11
@Rm.«a)deﬁmmexpendimﬁmnpusondﬁmdsas“(l)mmmadebya
mwmhm'smmmmwmdm.mm
inwhichheorsheisamdidm;(Z)Acontn‘buﬂonorloanmndebyamdidanew:ﬂu
candidate’s authorized committee, using the candidate’s personal funds . .. .»

A payment by a Senate candidate from his or her personal funds for campeign
expenses is an expenditure because such a payment is made for the purpose of influencing
an election for Federal office. 2 U.S.C. 431(9)(AXi); 11 CFR 100.111(a). Such a payment
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by an individual, including a candidate,* may be a contribution if not reimbursed according
t0 11 CFR 116.5. See also 11 CFR 100.52(s) (including advances of movey in the
definition of contribution). Under section 116.5(b) there are exceptions for certain
unreimbursed travel expenses, as well as cestain reinibursed travel expenses. Any
unreimbursed campaign-related transportation or subsistence expense paid for by an
individual, including a candidate, that does not exceed $1,000 in aggregate for  single
eleetionisnotaoontribnﬁonorex.pmdim' 2 U.S.C. 431(8)BXiv); 11 CFR 100.79 and
100.139. Mymwmambﬁmumpﬁdﬁx
by an individual, including a candidate, is not a contribution iF it is reimbursed by the
ampdgnwithinwdaysﬁomthedmthgaxpeﬁsewasm«hdnmofpaymt
ﬁmammmmmuwmmmmambmmw
which the expease first appears. 11 CFR 116.5(b).
Application to Your Question ’

Bocause Senator Dayton’s paymests from personal funds for the campaign

‘expenses listed in (a), (b), and (c), above will not be reimbursed in accordance with section

116.5, and because they do not fall within the statutory exception to the definition of
mm"mmwmmmmmwmmmwmm
contributions under 2 U.S.C. 431(8) and (9), and thus will constitute expenditures from
personsl funds within the meaning of the Milliaaire's Amendment. 2 U.S.C.

434(a)(6XBX(i); 11 CFR 400.4(a)(1) and (2). These payments, which you appropriately

4 Although section 116.5 does not specifically reference a candidate in the exemption for travel-related
expenses, the Comumission has applicd this section to candideses. See Advisory Opinions 2002-5 (noting in
footnote 12 that section 116.5 would apply to a candidate’s travel expensee if the sxpenses did aot fall under
rules for allocating expenses between personal and campaign funds at 11 CFR 106.3(d)), and 1992-1
(applying section 116.5 to non-travcl-related expenses paid for with a candidate’s personal funds).
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Ws“umﬁmm...mam'mﬂymsmnﬁbuﬁm”mm
pm&mmmmmmemmwmmammm
alomorwm&ﬁngofvdueglm,forﬁepurposeoﬁnﬂumdngmdwﬁopfmw
office. 11 CFR 100.111 and 100.52.

19 | $1:000-pere petion—See-3-L8

’mm«mmmw.mmmnmmmwhmwu
candidate’s principal campaign committee if the travel is campaign-related, 11 CFR 1063(b)(1).
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The Committee should report these expenses paid for by Senator Dayton as in-kind

contributions made to the Committee when Senator Dayton’s paymeats excoed $200 in

- aggregate for the election cycle, and reimbursement does not bring the amount below $200

before the end of the reporting period. 11 CFR 104.13(a)(1) and 104.3(a)}(4)(i); Advisary
Opinions 1992-1 (non-travel campaign related expenses exceeding $200 per calendar year

'reqmmdmbempmedasm-hmdcmm'bum)andlwo&(exmdlmﬁmpmond

funds-should be reported as in-kind contributions). 'I'heCommimeshouldmpoutham- o
kind contributions as memo entries® on Schedule A and, unlike other in-kind contributions,

‘&Cmmmudmpm:disbummeMwhensmmymnismuy.mimbm

llCFRlMlS(a)mdAdwswyOpmlonlm-l mmmws«mmm
whenrepmad,shouldnotcthemmoenu'ytowhichtheym’ i the Committee
reimburses Senator Dayton in a reporting period after the reporting period in which
Senatar Dayton incurs the campaign expense, then the Committes must also report the debt
owed if it excéods $500-oc has been outstanding for more than 60 days. 11 CFR 104.11.
The fact that Senator Dayton may subsequently receive teimbursement from the
Committee for these expenses does not change their character as expeaditures from
personal funds. Neither the Millionaire’s Amendment nor the Commission rules and forms

€ The contributions should be reported as momo entrics on Schedule A to prevent inflating total contributions
mﬁuhmﬁ(q)ofmCFum:i See Advisory Opinion 1992-1.

mmmmmmmmmdmmm
$200 for which he pays. Appropriste documentation coasists of a receipt or invoice from the payes, or a
cancellod check, or in the casc of payment by eredit card, 3 monthly bitling staement ar customes receips and
the cancelled chock used o pay the credit card account. 11 CFR 102.%(bX2) and (2)(1).



w o - =} o LA L w (=]

—t
o

11
12
13
14
15
| 16
17
18
19

&D':NBB-M

implementing it contemplato reductions in expeaditures from persansl funds. The OPFA
is calculated using the “aggregate amount(s]” of expenditures from personal funds for the
candidate and the opposing candidate. 2 U.S.C. 441a(i)1)(D). The word “sggregate” used
as an adjective is defincd as a whole, “or sum; total; combined™ as compared-with the
adjective “net” defined as “remaining sfier deductions . . . » The Random House
Dictionary of the English Language, The Unabridged Edition (1983); see also Bryan A.
Gamer, A Dictionary of Moder Legal Usage (2d ed. 1995).

" In addition, Congress provided in one of the variables used for OPFA calculation-
fammmcﬁmofmdmmmm;iméﬁmmmm. Cougress did not make
asimimmvislonfmmmbmﬁmofgnymmmmmmmww '
aggrégate amount of expenditures from personal funds” made by the candidate oe opposing -
candidatc. 11 CFR 400.10(b) (variables “a,” “b.” and “c”). Furthes, the Commission rules
do not require a candidate to file a new Form 10 when a committee repays & loan made by
the candidate using personal funds to his or her authorized commitice, See generally 11
CFR Part 400 Subpart B. If repaymeat of such loans, which constitute an expenditure
from personal funds, 11 CFR 400.4(a)(2), decreased the total smount of expeaditures from
personal fonds, the candidate would need to file a new Form 10 with the corrected,
decreased total expenditure from personal funds amount in lins 12,

Since these expenses paid for by Senator Dayton are permanently expenditures
from personal funds for the purposes of the Millionaire’s Amendment, the Committee must
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report on FEC Form 10 whea they in aggregate exceed twice the threshold amount.® 11

CFR 400.21(a) and 400.24(a).

Dayton's-opponent:

mmmmﬁWWMm'mmu@mofum
and Commission regulations to the specific transaction or activity set forth in your request.
Se¢ 2 U.S.C. 4371. The Commission emphasizes tha, if there is a change in any of the
facts or assumptions presented, and such facts or assumptions are material to a conclusion
presented in this advisory opinion, then the requestor may not rely on that conclusion as
suppost for its proposed activity. -

The Commissica notes that this advisory opinion analyzes the Act, as amended by
BCRA, and Commission regulations, including those promulgated to implement the
BCRA amendments, as they pertain to your proposed activitics. On May 2, 2003, a three-
judge panel of the United States District Court for the District of Columbia ruled that a

number of BCRA provisions are unconstitutional and issued an order enjoining the

“._.:.:-._.;.: o ow e TR L ERE T e ARRSCIO-S S aate-PaDg-:
9 The OPFA formula depends on the date of caleulation. Sez 11 CFR 400.10.

E A0 D0

- ———- am

P T ———



Pl

- - IR | (- ] v 3 w L~

5 = 3

13

AO 2003-31
Page 10

enforcement, execution, or other application of those provisions. McConnell v. FEC, 251

F.Supp. 2d 176 (D.D.C. 2003); prob. juris. noted, 123 S.Ct. 2268 (U.S. argued Sept 8,
2003). Subsequenily, the district court stayed its order and injunction in McConnell v.
FEC, 253 F. Supp. 2d 18 (DD.C. zbosmpendinsmview by the Supreme Court. The
Commissioi cautions that the legal analysis in this advisory opinion may be affected by
the eveatual decision of the Supreme Court.

Wy.

Bllea L. Weintraub
Chair

14 | Enclosures (AOs 2002-5, 199710, 1992-1, 1990-9)



