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Federal Election Commiission S

OfTice of General Counsel
999 E Street, N.W.
Washington, D.C. 20463

Re:  Request for Advisory Opinion from
New York State Democratic Committee

AOR Number 2000-23

Dear Sir or Madam:

T am counsel to Regina Scltzer. Mrs. Sellzer is a candidate in a primary election
against Michael Forbes seeking the Democratic Party's nomination for New York's First

Congressional Districl.

T have been informed that the New York State Democratic Committee
("NYSDC") has subinitted a request secking the Federal Election Commission's opinion
that the Federal Blection Act ("FBA") preempts Scction 2-126 of the New York Election
Law. T write o bring to your altention certain salicnt facts that may have been omitted
from NYSDC's submission, a submission that NYSDC has not shared with me.

Scetion 2-126 of the New York State Election Law precludes a political party
fiom spending its members' money in aid of the candidacy of a person in a contested
primary clection. The statute protccts the membership's contributions from being
misapplicd by cnsuring that the officers of the political party only spend the members'
funds upon candidatcs that a majority of the members have selected. The statute also
precludes the officers of a political party from using the memberships' contributions to
stcamroll the candidale sclected by the officers past the membership. In this regard, the
statute serves the salutary purpose of ensuring that the officers of the political party
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faith{ully discharge their fiduciary duty to the membership of the party and that those
persons secking the party's nomination are treated equally by the political party.

In direct contravention of Scction 2-126, NYSDC ran radio and television
adverlisements laudatory of Mr. Forbes. In early July, 2000, Mrs. Seltzer brought a
lawsuit pursuant 10 Scclion 2-126 scoking to enjoin NYSDC from running the
advertisements. NYSDC removed the proceeding to the United States District Court for
the Bastern District of New York claiming that the FEA preempted Section 2-126. The
Court in a nine-page decision, a copy of which is atlached, scrutinized the question raised
by NYSDC and determined that the FEA did not preempt Section 2-126. Essential to the
Court's reasoning is that Scclion 2-126, which restrains a political party from expending
members' funds in a contested primary election, is outside the legislative sphere of the
FEA. The governance of a political party and, in particular, the manner in which it
decides how or how not to spend ils members' contributions, is not within the scope of
the FEA. Accordingly, the Court correctly found that the FEA did not preempt Section
2-126.

[ trust that after you review the enclosed decision, you will agree with the Court's
analysis.

Very truly yours,

Lric H. Seltzer
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Il""‘.---U'vﬁ-ll---'.-—--—‘-’-.—x

REGINA SELYZER,

Patitionar,

~against-

NEW YORK STATE DEMOCRATIC

FAX NO.

00-CV-40077 (JS) (ARL)

2

g
COMMITTEE, JUDITH HOPE, State : 82 A q_m
Chair, and DAVID ALPERT, : A AOMANE
Treasurer, : EDWARDP. GLEAK

Respondents. :
————— PR R R R R ----'a-.-p--.—x
Appearances:
For Peticiloner: Regina Seltzer, Esq,,
30 Soukh Brewstexr Lane

.Bellport, New Yoxk 117313

For Respondentse: John J. Leo, Esq.
229 Main Street

Huntington, New York 13743

SRYBERT, District Judge:

Pending before the Court is Petikioner Regina Seltzer’s

(*Petitioner”) motion to remand this acti
Supreme Court, Suffolk County on the gro
jurisdiction is present. Respondents New

Committee, Judith Hepe, and David Alpert ({

to the New York
that no federal
York State Democratic

“Respondents”) oppose.

Petitioner, who is a candidate for the De
United States Representative in New York'

ocratic nomination for

Firat Congressional

P. 03
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pistrict, urges the Court to rule quickly on the motion because
the Democratic primary election is scheduled for September 12,
2000, For the raasons discusased below, the mption to xemand ig
GRANTED.
Petitioner commenced this action by Order to Show Cause
in the Supreme Court, Suffolk County, on July 1°; 2009.
P;titiﬁner sought an order enjoining the Re;r;nﬁengs from
unlawfully-ex;;nding barty funds in violation of New York
Election Law § 2-126 on behalf of Petitioner’|s putative primary

opponent:, Michael Forbes. Petitioner alleged that the

Respondenteg had admitted that they had paid for radio

advertisements on Forbes’ beshalf, that she had informed
Regpondsnta that she also was a candidate fox the same office,
that she had informed Respondentas that such gonduct violated § 2-
126, but that Respondents continued to run the ads and expend
party funds in violaéi&n ofzéhe statute.
Regpondents removed this action to|federal couft on
July 19, 2000, pursuant to 28 U.8.C. § 1441.| Regpondente alleged
in their Notice of Removal that this Court h3s original
juriadiction over this matter undexr the Federal Election Campaign
Act, 2 U.8.C. §§ 431 et seq. (“FECA*), Petitioner promptly moved
ta remaﬁd on the ggbund that this ;ction was|improperly removed

2
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and that thie Court has no jurisdiction, bec$use the action

ayises solaly under Naw York law and because |FECA contains no

.

provision paxallel to that found in the New York law under which

yretitioner has brought this action.
New York Election Law § 2-126 govexns and restricts
axpanditures of political party fundas priorﬁgo contested primary

¢lactions. The gection states that

No contributions of money, or the equivalent thereof,
made, directly or indirectly, to any party, or to any
party committee or to any person represehpting or acting
on behalf of a party or party committee, qr any moneys in
the traasury of any party, or party committee, shall be
expended in aid of the dasignation or nomination of any
person to be vated for at a primary eleoctjion either as a
candidate for nomination for public offlice, or for any
party position.

N.Y. Election Law § 2~126 (McKinney’s 1998). |In short, this
aection of the Election Law prohibits a New Ydrk political party,
or party cOmmittae, from playing favorites. Pplitical parties,
or ﬁarty comnittees, are forbidden to sgpend ox| contribute.money
to a candidate who is facing a challenge in th# party’'s primary
election. See Baran v, Glambra, 265 A.D.2d 796} 705 N.Y.8.2d 740,
781 (4*® Dep’t 1999) (discussing purpose of § 2(126).

In the present case, this section of"New York law at

first glanca appears to run head-on into Sectidn 453 of the
Fedexal Election Campaign Act, This section of] federal law

3
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provides that *{t}he provisions of this Act,
prescribed under this Act, superaede and pree

State law with respect to election to Federal

463 (West 1997).

FAX NO.

nd of rules
pt any provision of

office.* 2 U,.8.C. §

Here, Petitioner is running for a seat in the United

Thexre is ng

States Housé of Representatives.
office being sought by Petitioner is a *Fedex
.dafined in fzcn. “The term ‘Federal office’
. - . Senator or Representative in . . . the
§ 431(3). .Therefore, the question presented
of the New. York.Blection Law has bheen preempi

;A'fundamental principle of .the CoT
Congreas has the power to preempt state law.’

Foreign Trade council, — U.8, ~, 120 8. Ct. 2

dqubt that the

Ll i

al office” ag
means the office of
Congreas,” 2 U.8.C,
is' whether § 2-126
ed by FECA.
stitution is that

Crosby v, National

288, 22593 (2000)

(citing Const. Art. VI, cl. 2). Federal law|preempts state law

whun preemption is “the clear and manifest p?rpose of Congress.”

GeX Txansportation. Ing. v. Easterwoed, 507 Y
(citing Rice v. Santa“Fe.Elavator Coxp., 331

.S. 658, séﬁ (1993)

U.s8. 218, 230

(1947)) . Where, as here, there exists an express preemption

clause such ag chat found in § 453, “the tas

-construction must in the first instance focu

‘of statutory

on the plain

wording of the clause, which necessarily containe the best

4
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evidence of Congress’ preemptive intent.” Id.; see alsQ Heber v,

Heaney, 995 F.2d 872, 875 (8 cir. 1993) (ngting that

congressional intent is the “touchstone” of [the analysis.into

whethexr FECA preempts a particular state law).

| Turning to the plain. language of 'the federal statute,
the Cou;'t-'determines' that Congreas could not iha\'re bYeen more
clear. Congress explicitly provided thar the “provisions® and
“ruleg prescribed under the Federal Electi¢n Campaign Act
“guparsede and preempt any provision of State-law with réspact to
claction to Federal office.” 2 U.8.C. § 453} Thus, to the extent
.that FRCA’s provisions and rules oc.cupy the| same sphere as etate
law, FECA preempts and supersedes the gtate)law.

This interpretation of § 453 is conesistent with thé
sparse case law, which reflects that FECA ip glven “a narraw
preamptive effect in Yight-of its legislatiye history.” Stern v.
ganexal Elsctric Corp,, 924 F.2d 472, 475 &/n.3 (holding that
FBCA did not preempt state regulat:ion.of cofporate politica;l

spending) . In othexr woxrds, when Congress specifically expresses

and defin;s its intent to preempt, as it ha QOne in § 453, such
specificity *implies that matters beyond thht reach are not pre-
empted.” mmummmm. 05 U.S. 504, 517
(1992) . 'Therefore, with Congress having defined the scope of

5
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FRCA preemption, the Couxt’s only rxemaining task is “to ‘identify
the dowmain expxeably pre-emptaﬁ by (this sdction].’'” Hebex, 995
#.2d at 875 (quoting Cipollone, 505 U.S. ay 517) (brackets in

oxriginal) .
In determining the terrain occupigg by FESA, the Court

turas to the ‘Commission’ s owﬁ position on greemption as set forth
in the Code of Federal Regulations. The agplicable regulation
gtates that federal law specifically supergedes state law
regarding *(1) Organization and registratiqn of political

) committees supporting Fedaral candidates; (2) Disclosure of
‘recelipts and.ékpendicures by Federal candidates and political
committees; and (3) Limitation on contributiions and expendit&res
regarding Federal candidates and political jcommittees.” 11 C.F.R.
§ 108.7.* The situation prgfented here - the alleged expenditure
of woney py the Respondants in favor of a qandidace in A pximary
race - is not encompassed within these three areas. Accordingly,
there is ample xoom iR the field of elaectich law for the co-

existence of hoth New York Election Law § 2-126 and FECA, and

FECA does not preempt the state statute.

IThe C.F.R. also gets forth five areas |where the FECA does
not. aupaxgede State laws, none of which are| applicable hera. Sea
11 ¢C.P.R. § 108.7(c).
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éhia action, thay cited to several provisions of FECA which they

Algo telling is the fact that when Respondents removed

allegs confer juriediction in this Court. sﬁg Notice of Removal,
{ 3. However, none of the cited provisions|do what Respondents
¢laim. In addition to citing § 453, which 3s discussed above

does not confer jurisdiction on this bourt,,ggaybnd?nts clite to 2

0.8.C. § 437¢; vwhich deals only with the cre¢ation ﬁnd
aduinistration of the réderal Election Commission. Raspondents
cite to § 437d, which deals only with the powers and authority of
the Commission. Respondents clte to § 437f£] dealing with the
Commipsion’s issuance of advisoxy opinions and other varieous
procedures. Respondents cite to § 437g, which sets forth the
method by which any person who believes that FECA has been
viclated may file and pursue a complaint with the Commission.
Respondents also cite fo § 437h, which dea1¥ only with judicial
raview of the constlitutionality of FECA. RTSpondents q%te to §
438, which deals with the duties of the Compimssion. Respondents

also cite to §§ 441a(a) (1) and 44la(a) (2), vhich ~-- while getting

a little closer to the pertinent igsue ~- deal only with
contributions to candidates and political committees. Thus, no
purt of_ the statute clted by Respondents copfers jurisdiction in

this Court, despite the language of the Notice of Removal.
7
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Finally, and perhaps wmost jwmportahtly, removal was

improper because this Court has no jurisdict
action under FECA., Purauant to § 437d(e), T
one exception, the Federal Election Commissi
Federal Election Commission ~ has power to i
under FECA. The exclusive civil remedy for
action brought by the Commission. 2 U.S.C. J
excaption to the Commission’s exclusive powd
euforce the provisions of FECA is found in §
provides that any person aggrieved by an or
muy £ile a petition in the United States Di

Dimtrice of Columbia. 2 U.S5.C. § 438¢g(a) (8).

ion to entertain an
nd subject only to

on - and only the
nitiate civil actions
gﬁfq;cing FECA is an
fiB'EId(e;. The only

r to bring suit to
438g(a) (8), “which
er of the Commission

trict Court for the

Thus, evan if Petitioner originally had brought a réca

action in fedexal court in this district, thg action would have

been gubject to dismiesal for lack of subjec

jurigdiction. This jurisdictional defect is

L matter

no less aigpificant

simply because the action was removed to :hil

Respondents. Either way, -the action cannot

forum.

Court by

roceed in this

Therefoxe, for the reasons discussdd, the Court holds

that Section 2-126 of tha New York Election flaw is not preempted

by the Federal Election Campaign Act, and that FECA does not

. 10
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purport to govern the type of alleged primary election

expenditures challenged here.

The Court further holds that it

has no. jurisdiction over this action, anq that this matter was

improperly removed from state court. The|motion to remand is

thoxefore GRANTED.

The Clerk of the Co

urt is directed to'remand this case

to New York State Supreme Court, Suffolk founty, where it

originated under index numbexr

thig casa.

16954-2000,| and thereaftexr to close

80 ORDERED.

Dated: Uniondale, New Yorxk
. August /& . 2000
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