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FEDERAL ELECTION COMMISSION

WASHINGTON, N.C. 204063

MEMORANDUM
TO: THE COMMISSION
STAFF DIRECTOR
GENERAL COUNSEL
FEC PRESS OFFICE
FEC PUBLIC RECORDS
FROM: Mary W. Dove -CL R g
Acting Secretary of the Commission
DATE: December 8, 1999
SUBJECT: COMMENT: PROPOSED AO 1999-32

Transmitted herewith is a timely submitted comment by

" William C. Oldaker on behalf of the Tohono O’odham Nation.

Proposed Advisory Opinion 1999-32 is on the agenda for
Thursday, December 9, 1999.

Attachment:
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OLDAKER & HARRIS, LLAEDERAL Sy

8186 CONNECTICUT AVENUE, N.W. SECRETARIAT
SUITE 1100 '
washingToN. D.c. zooos (¢ § | 59 PN 93

TELEPHONE: (RO2) 728-1010
FAX I202) 726-4044

December 8, 1999

Mr. Lawrence Noble

General Counsel

Federal Election Commission
999 E Street, NW
Washington, DC 20463

RE: Proposed Advisory Opinion 1999-32

Dear Mr. Noble:

On behalf of the Tohono O'odham Nation (“the Nation™), we want to provide
further clarification of our Advisory Opinion request.

This request for an Advisory Opinion asks the Commission to once again address
the unique status of Indian tribes within the political and jurisdictional framework of the
United States. As the United States Supreme Court recognized long ago in the case of
United States v. Kagama, 118 U.S, 375, 381-81 (1886):

“The relation of the Indian Tribes living within the borders of the United
States, both before and since the Revolution, to the people of the United
States has always been an anomalous one and of a complex nature... They
were, and always have been, regarded as having a semi-independent
position when they preserved their tribal relations; not as States, not as
Nations, not as possessed of the full attributes of sovereignty, but as a
separate people, with the power of regulating their internal and social
relations, and thus far not brought under the laws of the Union or of the
State within whose limits they resided.”

The Nation belicves that the question presented is a case of first impression.
Although federal and state courts have from time to time analyzed the status and
relationship between tribes and tribal entities, the specific focus or those inquiries was not
the issue presented here. Rather, courts have decided, for example, (i) whether tribal
entities are to be considered the same as tribes for purposes of invoking federal court
jurisdiction under 28 U.S.C. § 1362; (i) whether tribal entities are imbued with tribal
sovereign immunity; and (iii) whether tribal entities are subject to state taxation.
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However, no court or federal agency has yet addressed the specific issue presented here:
whether the commercial transactions of the Nation’s subordinate economic enterprise, the
Tohono O’odham Utility Authority (“TOUA"™), in providing utility service to federal
agencies located within the Nation's Jands, preclude the tribal government of the Nation
from making campajgn contributions. :

Nevertheless, the judicial analysis is instructive to determining the question
presented.

It is & well settled principle of federal Indian law that *“subordinate, semi-
autonomous tribal entities. ..should not be viewed as a tribe for purposes of [federal court
jurisdiction under 28 U.S.C. § 1362).” Navajo Tribal Utility Authority v. Arizona
Deparmment of Revenue, 608 F.2d 1228, 1231 (9" Cir. 1979). The issue presented in that
case was whether the federal statue in question, 28 U.S.C. § 1362, authorized federal
court jurisdiction of a suit brought by the tribal utility authority against the Arizona
Department of Revenue. There, the Ninth Cirenit Court of Appeals analyzed the
organization and structure of the Navajo Tribal Utility Authority (“"NTUA"), finding:

“It is true, as NTUA and the United States argue, that NTUA acts for the
Tribe in providing electric power to the Navajo reservation. There is
obviously a substantial relationship between the Tribe and NTUA, and the
Tribal leadership does exercise some measure of control over NTUA.
Additionally, NTUA has not been incorporated pursuant to Arizona or
other state law. Yet, “(i)t is intended that control and operation of
(NTUA) shall be patterned as closely as is feasible on the lines of a
chartered public service corporation of similar magnitude with a
Management Board comparable to a Board of Directors of such a
corporation.” 21 Navajo Tribal Code s 6. NTUA is thus expected to
exercise a substantial degree of autonomy. Moreover, as NTUA concedes,
three of its seven directors are not members of the Tribe, The Board of
Directors is not synonyraous with the Tribal Council or even a committee
thereof, Rather it is a somewhat, although not a completely, independent
entity. Certainly NTUA exercises independent judgment, as it apparently
did in its decision to bring suit here. There is no suggestion that the Tribal
Council or its advisory committee cven considered, much less authorized,
NTUA's litigation which is now before us. Nor has there been any
suggestion that there is any requirement that NTUA seck such approval.”

608 F.2d at 1232 (citations omitted). The Ninth Circuit Court of Appeals
concluded that the separate status of NTUA precluded federal court jurisdiction.
However, where the tribal government itself joins suit with its enterprise, federal
jurisdiction under 28 U.S.C. § 1362 has been allowed. See Tohono O'odham Nation v.
Schwartz, 837 F. Supp. 1024 (D.Ariz. 1993); accord White Mountain Apache Tribe v.
Williams, 810 F 2.d 844 (9" Cir. 1984), cert. denied 479 U.S. 1060 (1987)(Fletcher, J.,
dissenting at page 868). _




The Ninth Circuit’s analysis of the relationship between the tribal enterprise and
the Navajo tribe is instritctive to this case. The Tohono O'odham Utility Authority is
structured much the same as the Navajo Tribal Utility Authority, as is evident from
TOUA's plan of operation. However, TOUA exercises even greater autonomy from the
tribal government of the Tohono O’odham Nation than is apparent from the court’s
description of NTUA''s structure. Unlike NTUA, here only three of the seven members
of the TOUA management board are required to be members of the Tohono O’odham
Nation. [Restated Plan of Operation at § 9(B) at page 8.) Moreover, no member of the
Tohono O’odham Legislative Council (the tribe’s governing body) may be a member of
the TOUA management board. (/d.] Therefore, a similar conclusion should be reached
here: TOUA is a separate legal entity from the governing body of the Tohono O’odham

Nation.

That conclusion is consistent with the conclusion of the United States District
Court for the District of Arizona with respect to the Nation’s Housing Authority (Zohono
O'odham Nation v. Schwartz, 837 F. Supp. 1024 (D.Ariz. 1993) issue of sovereign
immunity) and with respect to the Nation’s Gaming Authority (State of Arizona v.
Tohono O'odham Natton, CIV 96-737 TUC-FRZ, slip op. March 4, 1997 at page 5
“Gaming Authority is a separate legal entity [for purposes of party status under Rule

24(a)]".

The dissenting opinion in White Mountain Apache Tribe v. Williams, 810 F.2d
844 (9™ Cir. 1984), cert. denied 479 U.S. 1060 (1987), presents a detailed analysis of the
unique status of Indian tribes and the methods by which tribes engage in commercial
activity., 810 F.2d at 865-69. One method (as used by the White Mountain Apache
Tribe) is through the formation of an incorporated business entity under Section 17 of the
Indian Reorganization Act, 25 U.S.C. § 477. In that case, the Court quoted a 1958 report
of the Solicitor of the Department of Interior to draw a distinction between the
incorporated business entity under Section 17 and the political body formed under a
constitution pursuant to Section 16 of the IRA, 25 U.S.C. § 476:

“* The purpose of Congress is enacting Section 17 of the Indian
Reorganization Act was to empower the Secretary to issue a cherter of
business incorporation to such tribes to enable them to conduct business
through this modern device, which charter cannot be revoked or
surrendered except by Act of Congress. This corporation, although
composed of the same members as the political body, is to be a separate
entity, and thus more capable of obtaining credit and otherwise expediting
the business of the tribe, while removing the possibility of federal liability
for activities of that nature. As a result, the powers, privileges and
responsibilities of these tribal organizations materially differ.’”

(Emphasis in original.) The conclusion is obvious: the Section 17 corporate
entity is separate and distinct from the political body of the tribe, even where the
corporation and the political body are composed of the same members.
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The Tohono O’'odham Nation has not formed a Section 17 entity. The
management board of TOUA is not composed of the same members as the Nation's
political body. Morcover, federal law does not require the formation of Section 17
corporate entitics in order for tribes to engage in commercial transactions. Rather, tribes
may charter subordinate economic enterprises, as the Nation has done in creating its
Utility Authority, as well as its Housing Authority, Gaming Authority and Farming
Authority. Each is formed az a separate lcgal entity, responsible for its own operations,
debts and obligations. [See, e.g., TOUA Plan of Operation at Sections 6 and 7(A).] In
our case, the Tohono O'odham Utility Authority truly is a separate entity from the tribal
government: it has its own bank account, hires its own employees, establishes its own
personnel policics and employee benefits, purchases and sells its own personal property
and hires and directs its own legal counse! (see, e.g., Parago Tribal Utility Authority v,
Federal Energy Regulatory Commission, 776 F.2d 828 (9" Cir. 1985)).

The Commission has determined that unincorporated Indian tribes are “persons”
within the meaning of fedcrel election laws. [FEC Advisory Opinion 1978-51.] The
Commission has also determined that a tribally chartered but unincorporated comrmercial
venture that operates as a subordinate economic enterprise of the tribe is not a
corporation. [FEC Advisory Opinion 1993-12.] For the reasons presented, the Nation
believes the Commission should conclude that a tribally chartered but unincorporated
commercial venture that operates as a subordinate economic enterprise of the tribe is a
separate “person” from the governing body of the tribe within the meaning of federal

clection laws.

Should the Commission determine that TOUA is not a separate “person,” then the
Nation believes the unique nature of the relationship between the federal government and
an Indian tribe in light of the particular transaction at issue here must be considered. As
previously presented, TOUA is the sole provider of utility services on the Reservation.
Neither the Nation's residents, nor the federal agencies in questions, have access to other
utility service providers. If the TOUA did not service the federal agencies on the
Reservation, these agencies would be without utilities and left with no option to seek
them elsewhere. Either party could choose to terminate the agreement at any time,
therefore the government agencies are merely paying for the services they bave used and
are not contracting for future services. Contracts ere generally understood to have some
binding future relationship between the parties. This relationship would seem to lack
those elements. Therefore, it would seem that the relationship as put forth in our
Advisory Opinion request should not be covered under 2 U.S.C. § 441c.

We appreciate your consideration of these issues. If1can answer any questions,
please don't hesitate to contact me. '

LT es

William C. Oldaker
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'14 Two motions are before the Court. The Tohono O'odhan Nation has filed s
15] Motion to Dismiss for Fallure to Join sn Indispensable Pasty, pursuant to Rule 19,
m FEDRCIVP. In addition, the Tobono O'odham Guming Authority has moved to
17 } Intervene pursuant to Rule 24(a)(2), FED.R.Civ.P. of, alternatively, pursuant to Rule
18 ’ 24(b). Rule 19 and 24, Fen.R.Civ.P,, are related and similar {n language, though not

19 | identical. The State opposes both motions.
20 .
21 I. GAMING AUTHORITY'S MOTION TO INTERVENE UNDER RULX 24
Legal Framewark
ff 24, FED.R.CIV.P., reads:
e of s Guied s&."““"mﬁ?&.‘“ :

:f Bal right to intervens; when the
intercst nllunc gnthe o: lt'rg:)m:twu m n\um of
/ ﬁ.ﬁmy u“:'wm'" mt':r the *.éim’iﬂ"‘uuq“ to
pmoct np'?ﬁ:'nc'- intarest Is adequately
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action have a question of law or fact in common ... In exerclsing its

discretion, the court shall consider whether the intervention 51

:a‘d{uly delay ot prejudice the adjudication of the rights of the origiml
es.

Accordingly, a three part test is usad under 24(2)(a)(2) to determine if 2 person whg
has timely motloned to intervene can do so as & matter of legal right. First, the lppliflnlt
must claim an interest “relating to the property or transaction which is the subject of thf
sction.” Second, the spplicant must show that his abliity to protect his interest may b'e
impaired, as a practical matter, by the outcome of tke litigation, Finally, the applicant mult
show that representation of his interest by present pasties ls inadequats, - ,

In this case, the inqulry of the Couwst is focused upon two main acoms: 1) whether the
QOaming Authority has any legally protectable interest and, 2) assuming the Authority docsl
have an Interest, whether the interests will be adequately represented by the Nation,

Rule 24 creates a tension between the goal of judicial economy (which Is furthered b’T
one adjudication of all the interests in an action) vis a vir the interest of the original parties

10 control their litigation. The Ninth Circult nterprets the rule broadly in favor of
intervention. Forest Conservation Counail v, U.S, Forest Sorvice, 66 F.3d 1489, 1493 (1995)

clting Sierra Club v, United States EPA, 995 F.2d 1478, 1481 (1993). Judge Friendly's
description best sums up what the commentators and judges have written on the topic:
The varlous co ofthendamnotbﬂshthnel.bumgu—mtdl
mm;ﬁm y m be lm.:so;w and there Is 5o
on by ] mOre or )
litmus paper mt mipplluﬁon of the rule roquires that its
Moubcmdmdiumuy.mwm A tho ﬂnuveqmg
exists may warrant intervention a Josser of
inadequacy represeotation. ©  Similarly, where re n is clmly
usts, & lesser interest may muffice as A basis on ..

" requircments for intervention embodied in Rule 24(s)(2) must also be read in the
context of the particular statutory scheme that {» the basis ""W with
an eys to the posture of tha litigation at the time the motion is Finnlly.
although the Rule does not say so in terms, common sense demands that
;ogdnsldenﬂon also be given to matters that shape a particular action or type of

on, .

Uinited States v, Hooker Chemicals & Plastics. Tng, 749 F.2d 968, 983 (2d Cir. 1984),
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by the Outcoma of (he Litigstior

The State argues that the Gaming Authority has no “interest” separats from that of the

Natlon. At the hearing on Motion to Intervene and Motion to Dismiss, held l-'olwunryi 13,
1997, the Court demanded a clear axticulation of whas “interest” the Gaming Authority held
in the outcome of this action separate and apart from the Nation's intecest. The Court also
questioned whether the Nation was a capsble advocate of any “interest” Ln the action sheced
by the Gaming Authority and the Nation.

The Caming Authority lists, as nterests which could be impaired by the qutcome of this
action, as well as evidence of the Authority's autenomy from the Nation, the following tl:lnqI
acquired in the name of the Gaming Authority: debts, physical and financial assets, contracty
with vendors, contracts with employees, nvestments, ead interests in legal actions, (Tohnno;
O'odham Gaming Authority's Motion t Intervene at 6-7; Transcript of Hearing on Motluli
to Interveno at 10, 11, 13-16), Furthermore, beomuse the State alleges thet the Gamhcl
Authority violated the Compact, the Gaming Authority exgues that it must be made & perty
to defand itself against these charges. ' o

The Stata counters that, since all revemmses axe 0 go to the Nation, the caly real intecest

the Gaming Authority has is to meet operstionsl experiscs. Thus, the only (ntszest assectable

| .
by the Gaming Authority is & “right to exis.” Further, the Stgte alleges that there [smonoed

wbmthon!ngAMtydcfmdlnmudcnbemoﬁnNmmwmdonndnquml;‘r.
ummum"mnydmmmmdeQMuw"
are protectable by law then there s s protectable interest. “Ithgnmﬂymughthndiio

interest is protectable undumhw.mmmmhnnlnﬂonlhlpbmnmckgﬂiy :

protected interost and the claims at issue.” Sferxa Club, 995 F.24 at 1484, mOomh'u

carefully explored whether the Gaming Authority claims & legally protectable imterest -

entitling it to Intervention as of right.

W

WL
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Rule 24 roquires that an intervenor claim “sn interest relating to the property or
transaction which is the subject of the action.” Thus, in Forest Service, the Ninth Circuit
found that Arizona had an “interest” where the state trust lends of Arizons adjacent u:i
national forest lands would be affectsd by an lncreased likellhood of fire and disease as &
result of litigation involving the Forest Service. 1d. at 1492, The Ninth Circuit obmved;thl#
% finding of sufficlent Interest Is a threshold {nquiry for which “[n]o specific - legal ot
equitable interest need be established.” Id. quoting Greene v, United States, 996 F.2d 973,
976 (th Cir. 1993) siting Portland Audubon Socjety v, Hodel, 866 F.2d 302 (th Cir.) cet-
dealed 492 U.S, 911, 109 S.Ct, 3229, 106 L.Ed. 2d 577 (1989). However, the movam must
demonstrate a “sigaificantly protoctable interest” Id. Lo

Accordingly, where the State sxgues that neither the Indian Gaming Rc_guluory Act,
25 U.S.C. § 2701, gt 5, ("IGRA" nor the Compact created any privato interest in Class 111
gaming which can be owned by the Qaming Authority, the argument strikes the wrong
target. The inquiry is more broad, Just as Arizona's Interest in state lands bordering national
forest lands gave rise to an “interest” in the management of the forest lands, the Gaming
Authority may have some interests arising from Class Il gaming rights.

The State asserts that & mere economic interest cannot support a motion to intervens, As
a general rule, this is correct. However, economic interests suffice for Rule 24 purposes
where they are legally protected. Dongldson v, Uited States, 400 U.S. 517, 531, 91 S.Ct.
834, 542, 27 L.B4.2d 580 (1971) (Taxpuyer cannct intervens o challenge the IRS’ subpoena
of documents it nseds to enforoe tax laws against him. Despite the fact that he obviously
has an economic interest, that interest is not legally protectable); Postland Audubon (The
only proper defendant in an sction to compel compliance with the National Eavitonmental
Policy Act is the federal governraent, even though the fisture “private™ interests of a logging
company or mining operation may be impalred by declaration of endangered habitat, cu:..{
by the {ssuing of an envitonmental impact staternent, No legal “right” against the impact

I
statement exists). The Gaming Authority olalms it has more than & mere economic lntercati

4 .
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in the outcome of the litigation aad that its interest s protected by both federal and Tohono
O'odham law, (Motlon to Intervene at §; Transcript of Hearing on Motlon to Intervens at
3, 15).

Although the State correctly states that any interest in Class Il gaming cannot be
assigned by the Nation, the Ninth Clreult has found that an interest may arise when‘ the
regulated entity owns real property sad the rights are “‘connected” to it. In Sisrra Club, an
Arizona citizen and the Sierra Club sued the EPA, secking to enjoin that agency to act under
the Clean Water Act and to regulate toxic discharges into Arizona rivers. The City of
Phocaix's motion to interveno was denied upon the district coust's finding that the city had
no legally protectable iaterest. The Ninth Cirouit reversed, stating:

The City of Phoeaix .., owns the wastewster treatmeont plaats and thobenm‘u. These
interests are rights connected with the City’s ownership of real property and ita status
a3 an EPA permittes. Such :lgku are among those mdltlo&m& g'{:m law ...

ted by
The lawsuit seeks ralief which would requite $ in ts,
them more restrictive of city discharges from the plants. permits, making

Siems Club, 995 F.2d at 1482. In faot, the court observed that “In some contexts, we have
determined that interests less plainly protectable by traditional legal doctrines sufficed for
interventlon of right." 1d. (Collecting cases). The Gaming Authority clalms to own assets;
which stand to lose value as & result of this litigation. TTranscript of Hearing on Motion to
Intervene at 10, 11). |
The Qaming Authority urges the Court to recognize it°s alleged legal interests in o,
arising out of Class 1II gaming which it states include jts Interest in contracts with
employees, and with vendors, asects which it owns, and an intsrest in gensrating millions oﬁ:
dollars of revenue with Class III gaming. These interests are redundant to those ohh!
Nition. The Guming Autharity is & legal extity which was eretted bytheNationfonhuolﬁ'
purposa of generating revenus for the Nation. Upoa dissolution, ts assets would be retumed
to the Nation. Therefore, although its identity for purposes of this action [s technicail
distinguishable from that of the Nation, as e prectical matter its interests ace subsumed b’é
the Nation. Nevertheless the Caming Authority is & separate legal entity and, as such, l%

g
’ .
|
|
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claims legally protectable interests which satisfy Rule 24(a). Sea _Hannah Mining Co, v!

Minnesots Power and Light Co, 573 F. Supp. 1395, 1399 (Substantially identical interests
held by subsidiary and parent compels Joloder), affirmed 739 F.2d 1368 (8th Cir, 1984).

[n addition, the Qaming Authority has sargued that it has a separats interest in
protecting its reputation agalast an adverse adjudication of the charges against it u@ich
would becoms settled legal facts under the doctrine of glare decisls. (Transcript of Hearing
on Motion to Intervene at 27.30). This argument overlaps with the laquiry into whether,
there [s sdequate representation by existing parties and 30 is considered below. -

The Court may not conclude its analysis uader Rule 24 with & finding that a claim
is made of o legally protectable interest; there s a second step. Rule 24(a) provides for
intervention as of right “unless the applicant's interest iz adegquately represemted by existing
parties” The Court finds that the Nation will adequately represent the lmum of the
Gaming Authority and {s therefore compelled 1o deny the Gaming Authority’s Motion to
Intervene, '

The Gaming Authority argues that becsuse the Natlon Is charged with regulating the
sctivity of the Gaming Authority, there is a divergence of interests between them and
therefore, the Nation cannot sdequately represent the Gaming Authority, The State _rnponds
that the Nation has the Incentive 0 defend the Gaming Auhority because 1) the Nation
receivas all the revenues gencrated by Class III Oaming, 2) the Nation’s interests are the
aame as the Gaming Authority, and 3) the Nation s responsible for regulating the Gaming
Authority, and thus, has an intercst in defending and arguing for the Gaming Authocity.

The Gaming Authority cites persuasive aurhority holding that the standard for,
showing insdequacy is minimal, Ttbovich v, United Ming Warkars of Americs, 404 U.S./
528, 538, 92 S,Ct. 630, 636, (1972); Forest Conservation Council v, .S, Forest Service, 66

F.3d at 1499, Although the burden is minimal, representation of the applicant's laterest u
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.acu and denied that it violated any part of the Compact.

often held adequats, and intervention of right denied, when the applicant for intervention and
an existing party have the same interests or ultimate objectives in the litigation, If the
existing parties demonstrate sufficlent motivation to vigorously litigate the astion, and will
raise all the claims and contentions that would be esserted by the applicant, representation| -
is adequate, even though the spplicant may have & different motive for litigating, or dissgrees
with the approsch to the litigation taken by the sxisting party. See 3b Moore's Federal
Practice 24.07(4] (2d ed. 1996). :

In this case, the Nation and the Gaming Authority share the samé goal: defeating the
State's efforts to revoke the Class Il Gaming Compact. Merely stating that there 1s some
conflict of iuterest in theory does not lessen the fact that, in this litigation, the result sought
by the Gaming Authority and the Natlon is the same,

The Court probed the Gaming Authority and the Parties at the hearing to find what
true potential for s divergence of interests exists in this action. The Gaming Authority
genemlly repeated and emphasized the argument that it is a regulsted entity which the Nation
regulates. The Gaming Authority argues that there {s an inherent confiict in having the
togulator (the Natlon) defend charges of mngdolng made against the regulated enuty (the
Gaming Authority),

The Gaming Authority also srgued that gtare deglals would meke sny finding of the;
Gaming Authority's wrongdoing & binding fact, determined without opportunity for the
Gaming Authority to dafend. These asguments presuppose that the Nation would offor 8 jess
zeslous defeass than the Gaming Authority would, The record contradicts this premise.
Th:oughom the prior proceedings, the Nation hag zealously defendzd the Gaming Authonty s

The Gaming Authority has listed four sxampies of the State’s allegations dincﬂj
charging the Gaming Authority, as opposed to the Nation, with violations of the Compact.
These include employing persons In violation of Section 5(d) of the Compact, purchningl
gaming supplics in excess of $10,000 each month from uncertified vendors, falling to comply

1
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with internal controls in Section 11 of the Compact, and failing to comply with Appendix
C to the Compact. (Motion to Intervene at 8).
All of these allcgations ageinst the Gaming Authority were directly addreased and
refuted by the Nation in ity Response w0 the State of Arizons's Application for & Tempo
Restraining Otder filed December 26, 1996, (Id. wt prges 8-20), At the December 27, 1996
hearing on the State's Motion for a Temporary Restraining Order, Jamnry.' 1997, the
Nation's attorney unequivocally denied any wrongdoing by the Gaming Authority. At :hin

time, the Nation thoroughly defended each and every one of the charges which the Glmkilz

Authority has listed la its Motion to Intervens. (See Transcript of Hearing on 'remporu}'y _
Restraining Order, December 27, 1996, Nation denying allegations against Gaming Authorlt'ly
ot pages 63-68, regarding violatlons of Section 5(d): at pages 68.73, regarding mm'ln
control requirements; at pages 76-81, 83-97, regarding technical standards and Appendix Cl.
& pages 8385, regarding violations of Sections 4 and 5 of the Compact.) i
In light of the overwhslming similarity n interests betwesn the Nation and the

Caming Autbority, the Nation's great economic stake In the litigation, and the Naﬁon"p

‘previous defense of the Gaming Authority against the charges in this action, thoCou:H%.I

convinced that the Nation has sufficlent inoentive aid sbility to adsquately protect the
interests of the Qaming Authority. Any steateglc or philosophical difference as to how :hn!t
defense would be spproached by the Gaming Authority, as opponﬁ to the Nation, appoars
negligible In theory and lnoonuquleptld in epplication, as evidensed by the Nation's deﬂ:m‘lc
thus far. Rather, the Court is persuaded that the interests of the Nation are such that it wxlil
undoubtedly make all of the abacat party's arguments, that it is capeble and willing to mak
these arguments, and that the Caming Authority has nothing additional to offer thL
proceedings, Shermoen v, United States, 982 F.2d 1312, 1318 (5th Cir, 1952) gmggmti
of Eremo v, Andoys, 622 P.2d 436, 439 (9th Cir. 1980) (In finding & ncoessaty party undel'

Rule 19, Fed.R.Civ.P. the court applied these three factors). Aaccordingly, the Court will

deny the Motioa to Intervens, ]
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A.Should the Gaming Authorlty be Granted the Rioht to Permissibly Interveng?
" Under Rule 24(b), when an applicant’s ¢claim or defense and the main actlon have o

question of law or fact in common, permissive intervention may be granted. In exercising
its discretion, the court shall consider whether the intamndgn shall unduly delay or
projudice the adjudication of the rights of the original parties.

A motion under Rule 24(b) may be granted or denled according to the court's lou.nd'
discretion. The State opposes, arguing that intervention is unnecessary, unhelpful, and would
cause delsy and confusion. These considerations are all relevant to the Court'sdecisfon. The
Supreme Court has noted, “To permit a multitude of (permissive) interventions may result
in accumulating proofs and arguments without assisting the court.” Allen Calculstors, Ine.
y. Natiopal Cash Register, Co., 322 U.S. 137, 64 8.Ct. 90588 L.Ed. 1188 (1944). One
district court described the problem thus:

lthmymugh wm:;h?mmcumenu:ﬁi‘n;t mm::‘whﬁq&c
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0 o , motio . Where pmnmno
Nsmn eon':lbu!o usually mont effectively and most

oxpemuﬂybytbdehmlmcuﬂuudmtbymevmon
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& Valve Comnan aning Makwell & ) 8, 51 F. Supp 972
(D. Mass, 1943) quoted in 3 Moore's Federal Practioe 24[10)4 (2d ed. 1996), In the
instant case, the Court finds that the Gaming Authority cannot intervene as a matter of right.
For purposes of judiclal economy, the Court will also deny she Motion to Intervene undes

Rule 24(b).

-
~3

N NN [T

4. Statutory Pramework

This Court has also considered the Gaming Authority's Motlon to Intervene from the
perspective of the statutory framework this action Is based upon. In the instant case, that is|
the [GRA. It does not appesr 10 have been Congress® Intent, in creating the enforcement |

provisions of the IGRA, that & State should be required to joln & Tribal Agency or Entity
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which claims & stake in Class (Il gaming whenever an enforcement action is brought under
the Act for violation of & Compact, ' Contrarily, the compact device was seen as & solutiojl\
involving two parties—an Indian Nation and a State--who were co-equal lovmigx_u. s.xud.
No. 446, 100th Cong, 2d Sess, 4 (1988) reprinted in 1988 U.8.C.C.AN. 3071.3083. To
permit intervention by s third party that was consldered neither equal in right nor in privi

with the two partics to the Compact runs contrary to this “statutory scheme.” Thif
observation is made without regard to the question whether the Gaming Authority has lome;
independent interest as s result of the compsct, It in presented as an.lndependent factot
which the Court has weighed in exercising its discretion, |

III. MoTON 0O DisMISs UNDER RuLE 19

A. Legal Framework
Rule 19, Feo.R.Civ.P., reads, in relovant part:
S:) A person who is subject to service of s and whose joinder

will
O&ﬂvemecoMofjwMMovumm oot matter, of the sctions shall be
ed as & party in the action if (1) la the person's absence complete rellef
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The Nation has moved for dismissal under Rule 19, arguing, ) that the Gaming
Authority {s 8 necessary party and, 2) that the Sme.hu refused to join the CirlmlngJ
Authority. The Nation’s assertion that the Garning Authority ls Indisponssble is p:edlmed!
on the position that the Geming Authority “claims an intarest” related to the astion wi_thi:lu
the meaning of Rule 19, The Nation describes this Lnterest as a ‘right to conduct its Class
II1 gaming business.” (Motion to Dismiss at 4-21). '

The State opposes this position on the same grounds it opposes the Motion %0
Intervens, arguing that the Gaming Authorly does not have any “right” in Clas ITl guming,
However, the Gaming Authority may slmultaneously lack & “right” in Class [l gaming
pursuant to IGRA or the Compact and possess a “claim to an Interest” sufficient to luppOtlt

l
thelr joinder in the action pursuant to Rule 19, FED.R.CIV.P. i
I

e\’ L) ' " O . Wigad ' - (M (0) A% IAAREN] L]

In Shermoen v, 1.8, 982 F.2d 1312 (9th Cir, 1992), the legniity of the Hoowle!‘
Settlernent Act was called into question. The United States filed & motion o dlamiss on the
grounds that the Hoopa and Yurok (Indian Nations) were nol named as partias end wers
indispensable to the action. The distrist court diamissed the case and the Plaintiffs sppealed,
arguing that the action had called {nto question the Act and the very existence of the nbth
tribes’ “Intecests” depended on the logallty of the Act. Ttic Ninth Ciroult wrote: '

mwm of Rule 19 .., foro:‘l’om ﬁh ull snalyr :u dU::ler ;hnwm
pacty is nocossary on is ly on
hav!.n;uld:namli'nmn ... Just adjudication of claims that oourts
maﬁ'ldmmbwmw In sdjudication of a
:tlm Min 'I'humtjf?ﬁ‘da gule lut? be unlvodwb ¢ the rl;g
0 ] 50 A8 10 preserv
of partles “to make known their interests o legal theories.” ... We do not
hold, of courss, that a distriet court would be required to flad a party
necessary based on patently frivolous claims made by that party.

788 F.2d 765,

982 F.2d ot 1317, citing

y |
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778 (D.C., Cir, 1986). .
As the foregoing analysis under Rule 24 demonstrated, the Oaming Authority can

make several non-frivolous arguments supporting their claim to an interest, even if they lack

a right per s¢ In Class {11 gaming, However, to the extent that the Authority bases Its claktll
on & “right” 1 conduct Class II]1 gaming, the argument is contrary to the IORA and the terms
of the Compact, which confer that right on the Natlon slone. 25 U.S.C. § 2701 ot seq.,
Compact § 3(g).

The Natlon cites authority holding that in olrcumstances where one entity is to be hakll
lUable for the acts of a subsidiary, the tubgidiary s & necemary party to the litigation!
Freeman v, Northwest Acceptancs Corp,) 754 F.2d 583, 559 (Sth Cir, 1985). This rule lll
corsistent with the purpose and language of Rule 19, to the extent that complete rellef migh?
not be afforded in the abseace of that entity or that the entity might be prejudiced by m;
exolusion from the action, However, it should be clear that this proposition is not & black
letter rule, but rather an interpretation of Rule 19 which is dependent on the facts of each
case. . - !

Nevertheless, even If the Cowrt findy that the Garning Authority hus & claim 1o &
protectable intersst under Ruls 19, the Geming Authority does pot instatly become &
“necessary party." Rather, the rule oalls for & second step. The person claiming an Intmst:
relating to the subject action must be “so altuated that the disposition of the action in thol
person’s absence may (i) as a practical matter impair or impeds the person’s ability to pmecti
that interest or (if) leave any of the persons already partics subject to & submantial risk o|f
inouring double, multiple, or otherwise inconsistant cbligations by reason of the claimed
interest.” This leads back to the {nquiry ofwhat_har or not the Nation adequately repmsnu‘
the interests of the Gaming Authority. | i

The Court has determined that the Nation will adequatcly protect those interests lnd.
therefore, the absence of the CGaming Authority from the pneud!ngl will not pmtiully

impalr its Interests, Furthermore, the Nation can not be exposed to inconsistent obllgntlonl,

12, . l
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since it rogulates and directs the Gaming Authority. In this case, any relief granted the State
would be in the form of an order commanding the Nation and it would be unnecessary or
superfluous to also command the Gaming Authority which the Natlon controls. Therefore,
the Court finds that the Gaming Authority {s not.a DEceasary party.

&.Sovereign Immunity and Rule 19(b) Agalvais

The Court is further persuaded that the Gaming Authority should not be found a
necessary party in light of the question of that entity's sovereign immunity. The State argues
that the Gaming Authority is not amenable to service of process because It is entitled to
sovereign immunity which has not been walved Iu this action. .

Wheze joinder of & party appears necessary and the party may not be amenable to
service of process, Rule 19(b) commands that the court oonsider a list of four other factors
before dismissing the action, In the Ninth Circuit, “the most relevant of the four™ Rule 19(b)
factors are: 1) whether & Judgment rendered in the person's absence would be adequate and,
2) whether the plaintiff would have an adoquate romedy If the action wete dismlssed for
nonjoinder.” mem.x..gs_mm 634 F.2d 1204 (9th Cir. 1980) gmu. Anrig
v. Ringshy United 603 F.2d 1319, 1325-26 (9th Cir. 1978).

In considering these two factors, this Court finds that 1) in this case, the plaintiff
would not have a remady if the case were dismisesed for nonjoinder and, 2) given the parallel

interests of the Nation and the Gaming Authority and the fact that the Nation has oversight .

ovar the Gaming Authority, it is more likaly than not that complete relief may be had in the
absence of the Gaming Authority. Accordingly, the Court rejects the Natian's argument that
the Gaming Authority must be joined under the Freeman analysis and finds that uader Rule
19(b), the Gaming Authority should not be jolned.

The Stats argues that if the Gaming Authority is found to be a necessary party, the-

end result could be dismisml of the actlon if the Garaing Authority chose to invoks fts|

soverclgn immunlty, Tribal sovereign immusity may be walved by the Nation or by!

13 I
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Congress. Puvallup Tribe v, Department of Game, 433 U.S. 165, 173 (1977). The Court
raised this issue directly st the hearing, querying both the Nation and the Gaming Authority
a8 t0 whether sovereign immunity had beea walved in this case. Nelther the Nation nor ‘hT
Gaming Authority dirsctly stated that the Gaming Authority had waived {ts soverelgn
immunity, Instead, both the Nation and the Gaming Authority referred the Court to‘ tlx'ei
IGRA provisions which grant the Cour jurisdiction to enforce the IGRA or to enjoin
violations of & Compact. The IGRA provides that the United States District Courts shall
have jurisdiction over "any cause of action initiated by a State or [ndian tribe to enjoin 0'.
class [l gaming activity located on Indian lands and conducted in violation of any Tribals
State compact ... ° 25 US.C.A. § 2710()(7HAXE). It le undisputed that the Gaming
Authority {s not a party to the Compect. |

A the hearlng on Motion to Inotervens, the Nation argued that the grant of jurisdictl |
in § 2710(d) is effective over the Oaming Authority "because the Gaming Authority has hdi
greater immunity than the Nation. 1f the Natlon's (immunity) has besa waived, then so has
every aspect of the Natlon's operations.” (Transcript of Hearing on Motion to Intervene atl
72-2, 3), _ .
Similarly, the Gaming Authority stated ".. (I]t is plain that the Nation did oot
expressly walve in the Gaming Authority’s charter sovereign immunity from s suit like this,!
but [ think chat the question s did Congress wﬁchhmulty.hmm&ehdiu_
Gaming Regulatory Act which expressly states that the distgict cousts have jurisdiction ta
hear and consider suits to enjoin gaming .." (Id. &t 23-7).

Thus, cthe Nation and the Gaming Authority declinad o expressly walve the Gaming
Authority’s sovereign immunity u this action but, {nstead, indicated & bellef that Con;rull
has walved the Gaming Authority's sovereign immunity in enscting the IGRA.

In regard to the JORA's waiver of soversigr immunity of the states, the Supmn‘l
Court has very recently beld that Congress did not pay adequate respect to the Eleventh
amendment nd therefors exceeded ts suthorlty in enacting § 2710(4)(7). Saminole Tribs

14 g
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of Florida v, Florids, 116 S.Ct. 1114, 1133 (1996) ("... Congress does not have authori

! under the Constitution to make the Stato susble In federal court under § 2710(d)(7).") The
| .
waiver of tribal sovereign immunity by Congrass is based on s different relationship; tilxe

varlous Indian Netlons ars "dependent domestic natlons” whose sovereign immunity exists

at the pleasure of Congress. uwmumnmmmm 827 F.2d 38|0. |

383 (Bth Cir. 1987). . Nevertheless, any Congressional waiver of tribal lovmlp lmmumty
must be unoquivocal and may not be implied. Kescoli v, Babbitt, 101 F.3d 1304 (9th Clr
1996), The Ninth Circult has narrowly construed the waiver of Indian soverelgn i unmunitly
by Congeess in another statutory context. Evans v, McKay, 869 F.24 1341 (9th Cir. 1989),

The Court need not now decide that the Gaming Authority Is subject.to this Courtls

jurisdiction or that the Nation Is not. However, the Nation's hesltance to straightforwardly
express 8 walver of immunity provides the Court with Aurther reason to decline Jolning e
Gaming Authority to this sction.

IV. CoNcLUBION

The Gaming Authority and the Natlon have endountered great difficulty hdoﬁninz
and distinguishing the legal luterest of the Gaming Authority erling from Class 1m Glnﬂnz.
While it sppenrs that such an intcrest may argusbly be beld by the Gaming Autbority.tblv
problematic nature of distingulshing the intarest from that of the Nation underacores why the
Gaming Authority's Motion to Intervene and the Nation's Motion to Dismiss must fail. }

The parallel interests of the Nation and Gaming Authority lssd to the inevitable
conclusion that the Nation can and will adequatsly defend the interests of the Olminlp
Authority in this action. This determination is fusther buttressed by the fact that the Nltlon
has already provided an effective defense for all of the intorests elaimed by tha Gmlng
Authority. This finding is fatal to the motions made under both Ruls 19 and Rule 24,

I
FeO.R.Civ.P. The sole parties to this sction will remain those parties who entered into the

15
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Compact pursuant to the IGRA, namely the State and the Tohono O'odham Nation.
Accordingly,

IT IS ORDERED that the Motion to [atervens is DENIED.
IT IS FURTHER ORDERED that the Motion to Dismiss is DENIED.
IT IS FURTHER ORDERED that the Stay on Discovery is LIFTED,

DATED this 4\, day of March, 1997

O 8 3 OV R W N e
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R
United States Didiét Court Judge
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