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July 23, 1998

NOTICE AO DRAFT COMMENT PROCEDURES |

i, -The Commrssron has approved a’ revision in 1ts advrsory oplmon'_-f
procedures that permits the submission of written public comments on draft

. advisory -opinions when proposed by the Office of General Counsel and '

. scheduled for a future Commlsswn agenda : o

- Today DRAFT ADVISORY OPINION 1998-15 is available for publlc'

-, comments under this procedure. : It was. -requested by- treasurer, R.A. -

" Roggeveen on behalf of Fitzgerald for Senate. The draft may be- obtained

h | from the Pubhc Dlsclosure Division of the Comxmssron

Proposed Adv1sory Oprmon 1998- 15 will - be on the Commission's .
‘agenda, for its publlc meetmg of Thursday July 30, 1998 . .

Please note the followmg requrrements for submlttmg commts X

1) Comments must be submrtted .in wntmg to the Comtmssron'

.Secretary with a duphcate copy to the Office of Gengral Counsel. - Comments o
. .'in legible and ¢omplete form may. be submitted by fax machine to the '

- _Secretary at (202) 208-3333 and to OGC at (202) 219-3923:

.. 2).The deadlme for the submrssron of comments lS 12 00 noon’ (EDT).'.--. .
“ on July 29, 1998. ’ : : L

| 3) No comments w111 be accepted .or consrdered if recetVed after the'. .

" deadline. . Late commients will be rejected. and returned to the commenter. .

" Requests to extend the comment period are discouraged and unwelcome. . An
extension request will be considered- only if received. before the _comment:
o deadlme and then only on a case by case basns in specnal clrcumstances .

: 4) All comments ttmely recelved w1ll be dlstrlbuted to the Commnssnoni
and the Office of General Counsel. They will also be made_available to the .

- . public at the Commission's Public Disclosure Division.



CONTACTS |

Press inquiies: - Ron Harris (202) 2194155
Commission Secretary: Marjorie Emmons (202) 219-4145
Other in@ii‘iés‘: | | o | f

To obtain copy of draft AO 1998-15 contact Public Records Office-
Public Disclosure Division (202) 219-4140, or 800-424-9530.

" For questions about comment submission procedure contact '
N. Bradley Litchfield, Associate General Counsel, (202) 219-3690.
.. ADDRESSES . |

Submit single copy of written comments to:

7

- . Commission Secretary =~ -, -

- - Federal Election Commission o

: 999E StreetNW - . .
oo Washington, DC 20463 ot
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ADVISORY OPINION 1998-15

Richard A. Roggeveen, Treasurer
Fitzgerald for Senate, Inc.’

50N. Brockaway S

Suite 4-5.

Palatine, IL 60067

DRAFT

Dear Mr. Roggeveen:
- This responds to your letter dated June 30, 1998 on behalf of Frtzgerald for

- Senate, Inc. (“the Commrttee”), requeshng an advisory opinion concerning the .

applrcatlon 'of the Federal Electron Campaxgn Act of 1971, as amended ("the Act"),

-Commission regula'aons to contnbutrons from Hllinois lumted habrhty companies.

The Committee is the pnnclpal campaign. comimittee of Peter Fitzgerald, the
Republrcan nominee for the United States Senate in the 1998 general election i in Illinois. --

The Committee filed its statement of orgamzatlon with the Comrmssnon on February l9
1997. ' ' : '

You ask whether the Commrttee may receive contnbutrons from Illmols hmrted . »
. lxabnlrty compames (“LLCs™)." You note that the Comrmssron has already concluded that

. LLCs in four Junsdlctlons may make contributions, and assert that Illinois law is s1mrlar
o thelr laws.

\.

Under the Act the term ‘person includes an individual, partnerslnp, comrmttee, :
assoclatlon, corporatlon, labor orgamzatlon, or any other organization or group of'

“persons. 2 U.S.C. §431(11); ll.l CFR lQO.lO. The Act prohxblts corporations from
m_aking any contribution or éxpenditure in connection with a Federal election. 2 US.C. . o '

§441b(a); 11 CFR 114, 2(b). Contributions by'l')ersons whose contributions are not -
prohibited by the Act are subject to the limits set out in 2 U.S. C. §441a. More -

"l
TN

. particularly, contnbutlons by partnershrps are perrmtted although lrmxted by 2 U. S.C.

' The Act prohibits contributions by s'e'veral-entities: corporations, labor organimtions. Federal

contractors, and foreign nationals. 2 U.S.C. §§441b, 441c, and 441¢; 11 CFR 114.2(b), 115.2, and
'110.4(a). '
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§441a(a). Partnership contributions are also attributed proportionately against each
contributing partner’s limit for the same candidate and election. 11 CFR 110.1(¢).”

As you indicate, the Commission has addressed the ability of LLCs in Virginia,
the District of Columbia, Pennsylvanis, and Missouri to make contributions. Advisory
Opinions 1997-17, 1997-4, 1996-13, and 1995-11. In those opinions, the Commission
concluded that, in view of the fact that the LLC was  type of business entity that was not
corpdmtion or partnership under the statutes of those jurisdictions, it fell instead within
the language' “any other organization or group of persons,” which is part of the Act’s
definition of “petson.” Hence, as a person, but not a corporation, the LLC was subject to
the Act’s contribution limits rather than its prohibitions. In addition, contributions from -
the LLC’s general operating accounts or treasury would not be attributed to any of its
members. However, the Commission’s allowance for contributions by LLCs has been .
premised on the assumption that none of the inidividual members of the LLC are
corporations, Federal contractors, or foreign nationals, i.e. entities prohibited by the Act -
from contributing. ‘See2 U.S.C. §§441b 441c, and 441e. Ifany member of the
oonmbutmg LLC falls within a category prohibited by the Act from contributing, the
contnbutmn would be unpenmss1ble Advnsory Opuuon 1997-17 see also Advnsory

) Oplmons 19974, 1996-13 and 1995-11.

In reviewing the statutes of the four jurisdictions, the Commission noted how the
statutes classified the entities in deﬁmtxonal terms and selection of business name._It also

.~ considered whether the statutes for LLCs and ‘the rules of an entity 1tself broadly reﬂected '

characteristics that were different from those of a corporation in some instances, or a

~ partnership in others. For exémple, the opinions reviewed statutory lmguage defining

LLCs or prohibiting the use of certain terms inan LLC name that might indicate another

form of business. Moreover, the statutes reflected the corporate characteristic of

2 A partnership contribution is attributed to each partner in direct proportion to his or her share of the
partnership’s profits; or by agreement of the partners, as long as only the profits of the partners to whom
the contribution is attributed are reduced (or losses increased) and those partners’ profits are reduced (or
losses increased) by the amount attributed to each of them. 11 CFR 110.1(e)(1) and (2). A corporate
partner may not participate in a partnership contribution or accept any attribution of any portion of the
contribution through a reduction of its share of partnership profits or an increase of its share of pannershlp
losses. 11 CFR 110.1(e).
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.. limitation of liability for all the members of an LLC, along wrth the lack of other '
_ characteristics generally assocrated with corporations, i.e., free transferability of i mterest
.and continuity of life. . The Commission has also noted how the statutes'distinguished

LLCs from partnerships, referring to the personal'liability of general partners and the fact .

that the laws of the jurisdictions recognized the LLC as a business form distinct from

- partnerships. Advisory Opinions 1997-17, 1997-4, 1996-13, and 1995-11. In a recent

opinion, the Commission stated that, even if flexibility in the particular State’s lawon .’

LLCs and other business forms may allow LLCs to have more common attributes with

. the corporations or partnershipsin that State, the LLC was still a separate type of -

business entity with its own comprehenswe statutory framework. Advisory Oprmon

'1997-4 . . o _

A

Under Illmors law, the LLC is a form of business that is distinct from corporatrons

'and partnershrps and has its own comprehensrve statutory framework. This framework i is
- found at Act 180, which is a group of articles entitled “Limited Liability Company Act,”
under Chapter 805 of the llinois statutes, the chapter covering “Business Organizations.”

805 Illinois Compiled Statutes (“ILCS™) 180/1-1 to 180/60-1. Under the Illinois statute,
ﬂre name of an LLC must contain the term “limited liability company” or “LLC” and may
not contain the terms: “‘Corporation,’. ‘Corp.,’ ‘Ineorporated * ‘Inc.’ ‘Ltd.” ‘Co.’ -

‘Limited Partnership,’ or ‘L.P*.” 805 ILCS 180/1- lO(a)(l) and (4). An Hlinois LLC is .

~ given limited lrabrhty for all its members asis generally the case with corporatrons and - -

generally drstmgurshable from partnerships, particularly general partnerships. 805 ILCS
180/10-10. - The Ilixiois statute provides for limitations on the transferal;ility of interests. .

A member’s assignment of his’ mterest does not entitle the assignee to- membershrp or-the
attendant membership r-rghts Just the nght to receive the transferor s dxstnbutrons, unless
tlxe transferor gives the membership rights to the transferee wrth the consent of all the

other members or in accordance with authority- described in the operating a‘greement. 805

ILCS 180/30-5 and 30-10. Lastly, in contrast to the Illinois business corporation law’s

explicit statement that a corporation’s duration is .[.;e'rpetir_al (unless otherwise provided in

the articles of incorp'oration),_the Illinois LLC law contains no such presnmpti-on.' 805

- ILCS 5/2.10(d) and 180/5-5. It expli'citly provides that the LLC’s articles of organization B
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' shall state the latest date, if any, or events, if any, upon which the LLC will dissolve. 805

ILCS 180/5-5(6). It also requires dissolution upon a number of events, including events
stated in the operating agreement, the oonseni of the percentage of members specified in
the operdting agreement, and the application of a dissociated member upon entry of a
judicial decree that the LLC failed to purchase the petitioner’s distributional interest. 805
ILCS 180/35-1 and 180/35-60(a). _ |

Based on the foregoing, the Commission concludes that Illinois LLCs are not

corporations or partnerships. Instead, they fall within the categor} of “any other -

organization or group of persons,” and may generally make contributions to the
Committee within the limits of the Act and without dual attribution of the amounts to the
LLC’s members. See2U.S.C. §§431(11) and 441a(a)(1)(A); 11 CFR 100.10 and

_110.1(e). As indicated above, however, the LLC may not contribute if any of its
' members are in the Act’s proh1b1ted contnbutlon categories. 2 U.S.C. §§441b, 441c, and

441e Thus, the Committee treasurer has certain obligations upon the receipt of a

_ contnbutlon from an LLC.

Commission regulations provide that a committee treasurer shall be responsible
for exarmmng all contributions for evidence of illegality. 11 CFR 103 3(b)
Contributions that present genume questions as to whether they were made by entltles in
the prohibited categories may be, within ten days of the treasurer’s receipt, either
. deposited into a campaign deposxtory or returned to the contnbutor If the contnbutlon is
deposited, the treasurer must make his best efforts, as deﬁned in the regulehon, to
determine the leéalify of the contribution. 1 1 CFR 103.3(b)(1). If the contribution
cannot be determined to be legal, the treasurer must refund the contribution within 30
days of the receipt. Jd. If the contribution is deposited into a campaign depository, it
cannot be used for any disbursements by the committee until the contribution has been
determined to be legal. The committee must either éstablish a separate account in a
campaign depository for such funds or maintain sufficient funds to make the necessary
refunds. 11 CFR 103.3(b)(4).

Therefore, upon receipt of a contribution from an illinois LLC, the Committee

treasurer should ask the LLC, orally or in writing, whether any of its members fall within
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Ithe prohibited categones ‘If the treasurer does not receive wntten or oral (memonahzed

in writing) conﬁrmatlon fromthe LLC that none of the LLC’s members fall wnthm those .

: categones, the contnbutron must be returried in a trmely manner under 11 CFR
- 103.3(b)(1). ‘The Commlssnon has spectﬁcally detenmned not to. apply to LLCs the
. principle of dual attnbuuon of the: amon\mts of contnbutxons that is apphed to -
- partnerships. Therefore, the LLC cannot provxde for an attnbutnon of the contribution to

some of its members only (wnth a consequent reduetlon in their proﬁts alone) Compare
11 CER 110. 1(e)(2). Advrsory Opuuon 1997-17

This response constitutes an advisory oplmon coneermng appheatron of the Act,

.or regulatxons prescribed by the Commrssron\ to the specrﬁc transactron or actmty set

forth i in your request. See2 U. S.C. §437f

Smcerely, B

’ JoanDAlkens
Chmrma.n o

‘Enclosures (AOs 1997-17, 1997-4, 1996-13, and 1_.9_9571'1) :



