AGENDA DOCUMENT NO. 98-49

REGTIY 1

ERAL ELLJ\IH
FEDSOURISSIoN

E(‘;‘L TRALA

" g § duefi'®

July-9, -1998

AGENDA ITEM

 for Meeting of: 776 -9 & |

TO:

THROUGH:

FROM:

- A;soclate General Co

-,'JonathanMLevm}-?' L
SemorAttorney LT

 Subject: . - Draft AO 1998-12

* Attached is a proposed draﬁ of the subject advxsory opinion. We request that thls
draft be placed on the agenda for July 16, 1998

AmMm



V00N WVd WN~

W W W W TN NN N N N iy o -
-m-N—o_,@gq_a\,Va§mﬁ_235,;'=a;:G-E:S

v hy ’
REQ 3—1 ‘-GHQR

) . . ' ’ . FEDE"}\" |ﬂ-Q 0«&1
ADVISORY OPINION 1998-1_2 © §ECRE TARL _
: Ka11'ma W. Vega, Attomey uz ?ﬁ 98
Ashland Inc. R .
.P.0.Box 391

Ashland, KY 41114

- Dear Ms. Vega:

This résponds to your letter dated May 28, 1998, on behalf of &hland Inc.
Poﬁﬁcal Action Committee for Employees (“the Committee™), requesting an'advisory '

'opuuon concerning the application of the Federal Election Campmgn Act of 1971 as

amended ("the Act”), and Comm1ssxon regulatioris to the Commltlnee s sohcltatxon for

. polmcal contnbutlons

The Comtmttee is the. separate segregated fund of Ashland Inc (“Ashland” “the

'cdm.pany ) and has been registered with the Commission since 1977. The Committee

wishes to solicit contributions from certain Ashland employees who own stock in the
company through their participation in the Ashland Inc. Employee Savings Plan (“the - .
Plan;’). You ask whether these individuals are considered stockholders under 11 CFR

- 114.1(h) and thiis may be solicited under 11 CFR 114.5(g), even if many of thern are not
' executive or administrative personnel. . Assuming. that the Act and'regulaﬁons permit the - -

solicitation of these mdmduals, you ask whether Ashland may use the payroll deduction o
method to transfer contributions to the Committee ﬁ'om such employee/stockholders
Your opinion request includes a copy of the Plan and & Summary Plan Description.

The Plan has been established and is administered to satisfy the requirements of

_ the Intemal Revenue Code, at 2_6'U.S.C. §401(a), 401(k), and 401(m). It is open to
- . eligible salaried employees of Ashland and its subsidiaries who have one year of service

‘with the company or a subsidiary. Participation is voluntary. The funding of the plan is
divided into contributions made by the employees and contributions made By Ashland.'
An individual participant may elect to make contributions into the Plan from his or her -
salary on an afier-tax basis (“Account”) or on a tax-deferred basis (“Tax-Deferred

. Aocdunt_’?).. See Plan, Section 2.1 and ,Arii_cles 5,6,7,and 8. 'fhé Plan contains several

alternatives for investments by a participant in her Account or Tax-Deferred Account.
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These alternatives include various mutual funds, funds containing public or private
securities, and the Ashland Inc. Common Stock Fund (*Ashland CSF”). The Ashland
CSF is comprised of Ashland’s only class of outstanding capital stock; it is voting
common stock and is publicly traded on the New York Stock Exchange. See Plan, -
Section 8.1. Dividends on the Ashland stock are paid to the Trustee of the Plan, allocated.

proportionately to the accounts of the participants on the basis of each par_ticipant’s'
; inveslment in Ashland CSF, and used to purchase additional Ashland stock.

Ashland matches each participant’s contributions to the Plan.! A portion of the

- compan}"'s contribution is automatically invested in the Ashland CSF and deeignated to -

the Restricted Company Match Account. The remainder is placed in the participant’s

_ Account or Tax-Deferred 'Account and invested in the salne funds and with the same

percentages that the paruclpant selected for her contributions. See Plan, Sections 7.1 and

The Plan also prov1des thata parhclpant who is an active employee and who has
prevnously made contributions to another plan that meets the requirements of 26 US.C.

, ; §401(a) can roll those contnbutlons mto the Plan (“Rollover Contnbutlons”) See Plan,
- Sectlon 5.4. Once in the Plan, the Rollover Contnbutlons are placed in the partlclpant s - -
- Account and invested as dn'ected by the participant.

The ab111ty of a participant to withdraw funds from the Plan, without any
suspensxon from the Plan, varies according to the type of oontnbutlon made. Ifa -

| _ partlclpant has such a w1thdrawal right, it may be exercised once ‘during any 12-month .
'. period. A participant may withdraw all or any part of the funds she contributed to her :
_ | Account, mcludmg Rollover Contributions. This withdrawal right is not dependent upon

the amount of time such ﬁmds. are in the Account. See Plan, Section 12.1. A participant
may withdraw all or any part of the funds contributed by the company to the Account if

such company contributions have been in the Account for over 24 ;nontlis. .See Plan,-

! A participant may contribute not leseﬂlm one percent, and not more than 16 percent, of her

compensation into the Plan. Ashland will match those contributions not exceeding four percent of the

. ?amclpant's compensation. See Plan, Section 5.1.

According to a chart in your request, the company designates most of its contnbutlon to the Restricted.
Company Match Account.
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. “Section 12.1. A participant who is 59% years of age or older and still emiployed by the

company may withdtaw, from the Tax Deferred Account, funds contributed by her. This - -
may be done once the participant has withdrawn all of the fiinds in her Account, mirius -

" the company’s contributions and the earnings on the company’s contributions that

occurred during the previous 24 months. See Plan, Section 12.2.
.- Outside of the above-described options, a part1c1pant may. make a thhdrawal

. because of a financial hardship but that withdrawal would result in a 12-month

suspension in the ability to make contributions to the Plan. See Plan, Sectlons 53,6.3,
and 12.3.2 Moreover, as a general rule, no funds may be withdrawn from the Restricted

' Company Match Account until the termination of the participant’s employment See
‘Plan, Sections 12.5 and 8.6.*

.~The Act permlts a corporation or its separate segregated fund to sohclt

.. contributions at any time from its executive and administrative personne_l, its individual
" stockholders, and the families of such individuals. 2 U.S.C. §441b(b)(4_)(A)(_i); ‘11 CFR

114.5(g)(1). Under the Commission regulations, a stockholder is defined as a person who.

(i) has a vested beneficial 'iriterest in stock; (ii) has the power to direct how that stock
' shall be voted (if it is voting stock); and (iii) has the ﬁght to receive dividends. 11 CFR

114 l(h), see also Advisory Opxmons 1996-10 -1994-36, 1994-27 and oplmons c1ted

therein..
| Wxth respect to the ﬁrst reqmrement, all participants in the Plan are fully vestedin - -
' -their Accounts, Tex-Deferred Accounts,. and Restricted Company Match Accounts, |
regar__t_lless of their service with the company. See Plan, Section 10.1 3 Thus, the

2 Financial hardship includes the need to make payments for. medlcal expenses, the purchase of a pnnclpal

residence, the prevention of eviction or mortgage foreclosure en a permanent residence, and college

tuition. 'In order to make the withdrawal, the paltxcxpant must certify that such needs cannotbe metby- - .

other means such as insurance payments, loans, llqmdatlon of other assets, or the cessation of contributions -

to the Plan. See Plan, Section 12.3. '
'l‘he Commlssnon notes that your request does not pertam to those who are no longer employed by the

.company.
5 Section 10. l-notes that there are except:ons to the participants “nonforfeitable nght” to amounts in her -

accounts. These exceptions pertain to the right to a participant’s contributions to-the fund that are in excess
of the allowable amount and company matching that is related to such excess amounts See Plan, Sections

| 5.3,6.1, 6.3, and 7.2(b) and (c).
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participants would have a fully vested beneficial interest in their Ashland common stock
held in those accounts.

Under the Plan, any Ashland common stock in a participant’s Account, Tax-
Deferred Account, or éompany Restricted Match Account is voted by the participant.
The pa.rticipant.does this by giving voting instructions to the Trustee of the Plan who

- votes the participant’s shares in accordance with those instructlons. See Plah, Section

15.6. This satisfies the second requirement.
In past treatments of employee stock purchase plans the third requlrement - the

nght to receive d1v1dends — is the element that has received the most analysxs Most of SRR
‘the plans discussed in past opinions have contarned some limitations regardmg the _
. withdrawal of either the accumulated d1v1dends or the underlying stock See Advrsory L

'Opnuons 1996-10, 1994-36, 1994-27, and opinions cited therein. The test that the R

Commission has used is whether "participants are able to withdraw at least one share of -
stock purchased . without incurring a suspension period..." If there Wwas no suspensron

'penod or s1m11ar restriction for such a withdrawal, the Commission has concluded that . .
those partrcrpants had the right to receive dividends and were stockholders tmder 11 CFR o

ll4 l(h) Adv1sory Op1mon 1996-10. : o P
The Commission has concluded that, if an employee has already withdrawn stock

'. of the company, which formed part of her investment in the company’s plan, the _
. employee would be construed as havmg the right to receive dividends and would be
o consrdered a stockholder for | purposes of the regulatlons SO long as she contmues to hold ]

one share of the company’s stock. Advisory Opunons 1996-10 1994-36 1988-36 and

1984-5. Accordmgly, a partlcrpant, with at least one share sttll invested in Ashland CSF, - - -

who has already made a withdrawal of funds from the Plan at a time when the withdrawal
represented at least one share of Ashland stock, would qualify as a stockholder under 11
CFR 114.1(k). The remaining issue is whether, absent any actual withdrawal, a
participant would quahfy as a stockholder under the regulations. _
If a participant’s holdings in the funds that she is permitted to withdraw once, -
without incurring a suspension, are invested at least partially in Ashland CSF and include
one share of Ashland stock, then the participant would be solicitable as a stockholder for
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conmbutlons to the Commrttee Thus a participant who has one share of Ashland stock '
. within the total of her contnbutrons to the Account, her Rollover Contnbuttons ‘to the -

Account, and those company contnbutrons to.the Account that have been in the Account

for over 24 months isa stockholder for the purposes of the Act. In addmon, a participant -
-who is ehgrble to withdraw her contnbut:ons from the Tax Deferred Account, without
suspenslon, isa stockholder if she has one share of Ashland stock in her contributions to

the Tax Deferred Account
' The Commrsswn has long held that the payroll deduction rnethod may be used to
facilitate the making of contnbutrons to a company’s separate segregated fund by -

employees. who do riot fall within the Commission regulation’s definitions of executive or . E o
:adnumstratrve personnel at11 CFR 114 1(c) if they qualify as stockholders under 11. |
CFR 114.1(h).. See Advisory Opunons 1996-10 and 1983-17. Thus, the company may
usea payroll deducﬁon method thh respect to those participants who are eligible
‘stockholders as described above. Of course, the solicitation by the Committee or the

' company must otherwise meet the requlrements for a proper solrcrtatxon under the Act

" and regulatlons See2US.C. §441b(b)3)(A), (B), and (C); 11 CFR 114.5(a).

This response constitutes an advrsory oplmon concemmg the apphcation of the
Act, or regulations prescribed by the Commlssron to the speclﬁc transaction or aetrvrty
set forth i in your request See2 U. S C §437f '

Smcerely,

 JoanD. Aikens
Chairman

Ericlosures (AOs 1996-10, 1994-36, 1994-é7, 1988-36, 1984-5, and 1983-17) -

T

¢ Thrs person ! would have already quahﬁed asa stockholder under the regulntrons if she earlier made a -
. withdrawal of one share of Ashland stock or has one share of Ashland stock in the three prevnously denoted
. typos of contnbutxons .
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