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VIA FEDERAL EXPRESS 5 -—E E e
Mr. Bradley Litchfield | ol
Associate General Counsel T

Federal Election Commission ' ' . /_'
999 E Street, NW DR I q qg... /
Washington, D.C. 20463 .

RE: AOR 1998-11 s
Dear Mr. Litchfield:

This letter answers the questions you posed to me in:
your letter of June 9, 1998 (copy attached) The answers set

. forth below respond. to your questions in the order as set forth
in your letter. .

(1) Patriot Holdings ("PH") has a $10 million line of
credit from a single bank. The assets used to secure this line
of credit were the government contract account receivables held
by American Ship Management ("ASM") and Patriot Contract Services
("PCS"). The purpose of the credit line is to cover the cash
flow needs arising from the ASM and PCS government contracts.

(2) PH does not pay the salaries or expenses of PCS or
ASM employees or staff.

(3) and (4) No. The government and other contracts
to which ASM and PCS are, or have been subject to, do not contain

clauses or terms which would hold PH liable for breaches by ASM
or PCS.

In addition, per Michael Marinelli's request, enclosed
please find the LLC agreement for PH.

Needless to say, please contact me at your convenience
should you have any further questions.

Slncerel

n A. Ramlrez

JAR/s1f
Enclosure
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. 3. Do any of thc Government contracts currently under performance (or those that have been fully -
performed in the past) have clauses or terms under which PH could be held liable for contract breaches or

ASM or PCS. ’

4. Do any other contracts currently under performance (or those that have been fully performed
within the past year ) have clauses or terms under which PH could be held liable for contract breaches of
ASM or PCS?

Afer rcceiving the above required information, this office and the Commission will give further
consideration to your inquiry as an advisory opinion request. If you have any questions about this letter or
the advisory opinion proccss, plcasc contact Michacl Marinclli, the staff attomey who prepared this letter.
His number is (202) 694-1650.

 Sincerely, -

Lawrence M. Noble -
General Counsel
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- 1f any Interest is transferred pursuant Lo the terms of this
Agreement, the transferas shall succeed to the Capital Account at the

transfaror to tho extent the Capital Acconnt is attrilLulable to .che
transferred Interest.

"Code” means the Internal Revenue Code of 1986, aa amended, or uny
corxasponding provision of any succeading revenua law.

"Company®” means PATRIOT HOLDINGS, LIt. -

"Contribution” meuns any money, properly, or services randered, or.a
promissory note or other bindinyg obligation to contribute money or
property, or to rander servicas as pormitted in this Agreement or by law,
which a Member contributes to the Compuny as capital in that Member's
capacity as a Momber pursuant to this Agreement or any oLhor agreement
hatwean the Members, including an agreement as Lo valuec.

*Economic Interest” means a Person's righl to share in tha income,
gains, lossosn, deductions, credit, or similar items of, and to recoive
Distributions from, the Company, but does not includa any other.rights of a
Member including, without limitation, the right to Vote or tu participate

in management, or amny right. to information concerning the business and
affairs of the Company.

*Interest llolder” means any Person who holds an Econumic Interest,
whethar Az a Membaer or as an Assignee of a Mambur. .

"Invo.luntary Withdrawal” means, with respect to any Member, the
occurrence of any of the tolluwing events:

(1) the Member mukes an assignment tor the henetit of araditors; the
Member is bunkrupt; or the Member xuwks, consents to, oxr acquiesces in the
appointment of a truytee for, receiver for, or liquidation of the Member or
of all or any substantial part of tlie Member's properties;

(ii) the Member's death or adjudication by a court of compctent
jurisdiction as iucompetent tv manage the Member's person or properly;

(iii) iFf the Membar files an action sccking 4 decree of judicial
dissolution pursuant to Section 17351 of the Act; or

(iv) with respect to any Member, the uffirmative Vote of all of the
Membexs other than the Member whose withdrawal is being Voted upon.

Member” means any person who execules a counterpart of this

Agreement as a Member and any Person who subsequently i3 admitted as a
Member of the Company.

"Membership Tntareast” maans a Member'a rights in tha Company,
collectivaly, including the Member's Economic Interest, any right. to Vote
or participate in management, and any riglit to information concerning Lhe
business and atfairs of the Company.

"Nagative Capital Accounl” means a Capital Account with A balance of
laus than zexo.

"Percentage” means, as Lo a Membexr, Lhe Parcantaye set torth after-.
the Mamber's name on Exhibil A, an amended from Lime to timw, and as to an
Interest Holder who is not a Member, the Percenzaga or pdarl of a Percentage

Lag\u\gifn2ing
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Article III
Membars; Capital; Capital Accounts

3.1. Initial Contributions. Not later Lhan-October 31, 1997, cach
Momber shall make a capital contribution in an amounL agraed upon by the
Members. Not later thaun November 17, 1997, the Members shall contribute to
the Company cash in amounts proportionate to Lhe parcentages set forth on
kahlbit A, less the amount originally contributad by Octobar 31, 1997, wilh
the total of the initial contribntions (bath Lhose contributed by October
31 and those contributed by Nuvember 17) equalling One Million Dollars
($1,000,000). 4Lf a Member shall fail to make uny of the vontributions hy
thosa dates or any othor dates agrced upon by all of the Mambers, that
Member shall have no Meémbership Interest in the Company. '

3.2. No Additional Contributivns. Nu Member shall be required to:
contribute any additional capital to the Company. :

3.3. No Interesl on Contribnﬁians. Neither Members nor any Interesi
Holders shall be paid intcrest with raspact to Contribulions.

_ 3.4. Return of ConlLributions. BExcept as otherwiss provided in this
Agraament or the Act, no Meomber nor Interest Holder shall have the right to

receive tha return of any Contribution or withdraw from the Company, except
upon the dissolution of the Company. ' :

3.5. Form of Return of Capital. If a Member or an Intavast Holder
is entitled to receive the return of a Contribution, Lhe Company may
distribute, in lieu uf money, notes or other pruperty having a value egual
to the amount of monay diatributable tu the Member or Interast Helder.

3.6. Capilal Accounts. A separate Capital Account shall be
maintained tor each Member and Intaraat Holder. :

3.7. Loans and Oothar Business Transactions. Any Member may, at any
time, make or cuuse a loan tv be mada to Lhe Company in uny amount and on
those terms upon which the Company und tha Member agrece, provided the loun
is approvad by not less than two Mambers who togather hold a majoriLy of
the Company's membership inteveuts. Members may also trausacl other
business with the Company and, in doing su, they shall have the same rights
and be subject to the sume obligatiovns arising ouL of any such business
fransaction ay would be anjoyed by and impoused upon any Person, not a
Member, engagad in 4 similar business transaction with tha t:nmpany.

3.8. No Personal Liability. No Member shall have personal liability
for any obligation of the Company rrcept as expressly provided by law.

3.9. Yualified Income Offzat. 1Lf a Member unexpectedly receives any
adjustmant., allocation or distribution, described in U.8. Lax Regqulal.lon §
1.704-1(b) (2) (ii) (d) (1), (5), or (G), items of Company income and yain
(conaisting of a pro rata portion of each item of Cumpany income, including
gross incoma, and gain in the year in whiuh such adjustmenis, allocatiuns
or distributions occur) shall be specially allocated to such Member in an
amount and mannar sufficient to eliminate, to the extent required by the
Requlations, Lhe Adjusted Cupital Account Deficit of such Member craated by
such adjustment, allocation, or diatribution.

L \a\aq1a717
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aoxecuting a waiver of such notice, ox by appeariny at and participating in
the meeting, in person vz by pruxy. All Members must be present, or have
agreed in writing that the meetinyg muy be held in their absencn, for thers
to be a yuorum. A Member may VoLe either in peurson or by writLen proxy
signed by the Mnmber or by the Member's duly authorized attornay in fact.

5.2.2. FEach Membar ahall be entitled to vote in accordance
with Lhat Member's Perceutage. FExcept as otherwise provided in this
Agraement, to approva any matter coming before the Members, there must be
the affirmativa vate of not loss than two Members who togather hold a
majority of the aggregate Percentages. For example, although he holds «
Percentage greater than 50%, Truchan's vote alone shuall not be sutticient
for an affirmative ducision on a matter coming before the Membars, barcause
a minimum of two members must vote in favor of any partimmlar action ox
resolution; at tha same time, the combined votes of Jones and Cullina shall
be insufficiont because together Lhey own less than 50% ot the Campany.

. 5.2.3. Tn lieu of holding a meweting, the Mcmbhers may take
uction by unanimous written consonts specitying Lhe action to be Lakan.

5.2.4. Amendment of the Articles of Organization or this
Agreament shall require a unanimous vote of the Membors.

5.3. Parsonal Service. No Member shall be required to perform
services tor the Company solely by virtue of baing a Membar. Unlaass
approved by the Membersa, no Memher shall be enlitled to compensation tor
services performed for the Company. However, upon substantiation of the
amount and purpose thereof, the Members shall be entitled to reimbursemsnl
for expenses rausonably incurred, and advances of funds reasonahly made, in
turtherance of the business ot the Company.

5.4. Officers. The Company shall have a President and CEO, an
Bxecutive Vice Presidant & COO, an Executive Vico President & CFO, and a
Secretary. Tha Members may add.or change the ofticers of the Company.

5.5. Duty Lo Davota limé to the Company. Although the Membars shall
be entitled to engage in business which does not. conflict with the businass
ot the Company, evach Member shall devote as much time as is rcasonably
nccassary for tho uuccesstul operation u[ Lhe Company. The Members agree
that the business of the Company is their primary occupation.

. Article VI
Transfer of Intarests and
Involuntaxg Withdrawvals of Membexs

6.1. rransfers. FXcept as harein provided, no Member may Yransfer
all, or any portion of, or any interest or rights in, the Membership
Tnterest owned by the Member. Notwithstanding any other provisiovns of this
Operating Agreement, no Membership Interest may be assigned or Lranstarred
it such assignment or transfer wollld cause the Company to luse its Section
2 citizenship status. Bach Member hareby acknowlamlyws Lhe reasonablencss
of this prohibition in view ot the purposas of Lhe Company and the
relationship of the Membars. The attempted Transtar of any portiva or all
of 4 Membership Tnterest in violation of the prohibition containcd in this
Section 6.1 shall be deemed invalid, mull and void, and of neo forue or
affuect, cxcaept any Transter mundated by operation of law and then only to
the extunt necessary tu yive effect Td such Tranisfer by oparalion ot law.
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whethor the Company shall elect tn exercisc the Purchase Option.

6.1.4.4., The Pulchaser's notice of its election to
purchuse the Transfor Interest shall fix a ¢losing date (the "Truansfer
Closing Date™) for the purchase, which shall not be earlier Lhan five (5)
days after the date of Lhe notice of election nor more than thirty (30)
days after the expiration of the Transfexr Perind.

6.1.4.5. The Purchasa Price shall be paird in cush on
the Transfexr Closing Date.

6.1.4.6. Tf the Company's Purchase Option is not
exercised, tho Transferor shall be permilted to wtfer and sall Lhe

Transferor Interest to any other person for a period of six (6) wmonths (the
"Frec Transfer Period”) aftar the expiration of the Pransfar Period. If
the Transforor does not. Transfer tlie Transtaror Interast wiLhin the Free
Transter Period, the Transferor's right to Tranafur the Transforor InLerest
pursuant to this Secction shall cease and terminate. '

6.1.4.7. Any Transfer of the Transleror TnlLerest
made after the last day of the Free Transfeor Period or withouL strict
compliance with the terms, provisions, and conditions of this 3ection and
all othar terms, provisions, and conditions of this Agreement; shall be
null and vold and of no force or affect.

6.2 Involuntary Withdrawals

6.2.1. dnvolnuntary Withdrawsl. Immediately upon the
occurrance of an Tnvoluntary Witlkirawal, the zuccessor of the withdrawn
Member, if any, shall thereupon bacome an Intarast. Holder but shall not
becoma a Member. It the Company iy continued, the successor TnteresL
llolder shall have all Lhe rights of an lnterest llolder but shall not have
the right to exercise any othar rights of a Member.

6.2.2. Optional Buy-out in Event of Involuntary Withdrawal.

6.2.2.1. 1If the Membars elecl te continue the
Company after an Involuntary Withdrawal, the withdrawn Member or the
successor in intoreat to such Momber (the "Wilhdrawn Momber”) shall be
deemed to otfer for sale tu Lhe Company (tha "Withdrawal Offar”) all of the
Mombership Interest of the Withdrawn Member (Lhe "Withdrawal InteresL").

§.2.2.2. Tha Withdrawal Offer shall be and rcmain
irrevocable for a period (the "Withdrawal Offer Period") aending at 11:59
p.m. lucal time at the Company's principal oLfice on the sixtiath (60Lh)
day following tha date the Members elect to continue the Cumpany. At any
time duxing the Withdrawal OLfer Period, Lhe Company may accept Lhe
Withdrawal Ofter by nolifying the Withdrawn Member of its acceptance (the
"Withdrawal Notice"). The Withdrawn Member shall not be decmuc u Member or

Manager for the purpose of the Vote on whethar the Company shull accept: the
Withdrawal Offer.

. 6.2.2.3. If the Company accepts tho Withdrawal
Offer, the Withdrawal Notice ghall fix a cloaing datc (the "wWilhdrawal
Closing Date") for the purchase which :shall be not carlier Lhan tan (l0) oz
later than ninety (90) days after the expiration of Lhe Withdrawal Period.

6.2.2.4. Il the Compahy accapts the Withdrawal
Offer, the Company shall purchase the Withdrawal Interest for Lthe arice

Lma\a\gin2347



SENT BY: 7- 8-98 ;10:06AM ; KELLY, GILL,et al.- 4153886874 :#11/17

the Act.

7.2. Procecure for Windiny Up and Diysolution. Tf the Compuny is
dissolved, the remaining Members shull wind up its affuirs. On winding up
of the Company, ther asseils of the Company shall bae distributed, firuL to
creditors of the Company, including Interast Holders who are craeditoxm, in
satisfaction of the liabjlities of the Company, and then to the Tnierest
Holders in accordance with Section 7.4 of this Agreement.

7.3. Filing of Certlficate of Canccllulion. Upon campletion uf
winding up the affaira of the company, the Members shall promptly [ile the
Caxcificata of Cancnrllation of Articles of organization with the Sacretary
of Stata. If there are no remaining Mcembera, such Cortiflcate shall be
filed by the last Parson Lo be a Membar; if thore are no remaining Memhmcs,
or last Person to bes a Mamber, tha Certificate shull ba filed by the legnl
ov peraonal Yepresontativeas of the last Parson Lo be a Membor.

7.4. quuidation and Dissolution.

7.4.1. Upon liquidation of the Compuny, the assets ot the
Company shall be distribuled to the Intarest Holders in accordance with
thelir positive balances in thelr respeciive Gapital Accounts, aftrer g;v1ng

effeot tu all Contributiona, Distributions, and allocationa for all
periods.

7.4.2. No Intareast lloldor shall be obliguled to restore a
Negutive Capital Account.

Article VIII _
Books, Records, Accounting, and Tax Elections

¥.1. Bank Acconnts. All funds ot the Company shall be cdeposited in
a bank acecount or accounts openad in Lhe Company's nama. The Member:s shall
datermine the financiul inatitution ox inastitutions at which the accounts
will ba opaned and maintained, the typce of accounts, and Lhe Perious who
will have authority with raespeckt %6 the avcounts and the funds therein.

8.2. Maintcnance of DBooks and Records.

8.2.1. Tha Members shall keep or cauge Lo ba Kepl complete
and accurate books, records, amnd [inancial statements of Lhe Company and
supporting documentation of transactions with respect to the conduct. of the
Company’'s business. The books, records, and financial statoments of tha
Company shall be mumintained on the accrual method of accounting. Such
books, records, financial =atatements, and documents ihall inciwudo, dut not
be limited to, tha following:

(1) a current list of tha full name and lust known
busainess or residence address of each Member and Intarxest Holder, wilh the
tontribution and the share in profits and losses of each Member and
Interest Holdoxr sperified in such list:

(2) the Articles of Organization, including all
amendments;

(3) [=deral, stute, and local income ftax or information
rYuturns and raports, if any, for tho fix most recent tuxuble years;

g \u\gl 0247
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Article IX:
Indemnification.

9.1. The Company shall have tha power tu indomnify any lerson who
wus or is a party, or who is threatened to be made a party, to any
Proceeding Ly reason of the fact that such Person was or is a Member,
ofticer, employee, ar ulher agent of the Company, or was or is merving at
the request of the Company as an officar, employne, or ather aqoent of
another limited liability compuny, corpuration, partnership, joinlL venturs,
t.ruat. or other entorprise againal expenses, judguunis, Iines, settlements
and other amounts actually and reasonably incurred by such Paruon in
connection with such Pruceeding, if such Person acted in quod faith and in
a mannar that suuh person reascnably belicved to be in the beast interast of
the Company, and in the caae of a criminal procaading, such Porson had no
reasonable cause to belinrve that the Person's conduct was unlawful. The
tarmination of any proveeding by judgment order, settlement, coaviction, or
upon a plea of nolo contendere or its equivalent, shall not, of itaself,
creste A presumption thaut the Person did not act in good faith and in a
manner Lhat such Person reasonably belicved to be in the best interest of
the Company, or thail. Person had reasonable causa Lo believe that tle
Person's conduct was unlawful.

To the extant that an agent of the Company has been successful on the
merils in defense of any claim, issue, or matter in any such Pranamding,
the agent shall be indemnified against expenses actually and reasonably
invurred in connection with the Pruceeding. 1n all other cascos,
indemnification shall be provided hy the Company only if authorized iun Lhe
specific case by all of thes Mcmbers.

"Proceeding,” as used in this Section 5.1, means any threatened,

pending, or completed action or proceweding, whether civil, criminal,
administrative, or investigative.

Expenses of each Person indemnified under this AgreemenL actually and
reasonably incurred in connectiuvn with the defonse or settlement of a
Proceeding may be pald by the Company in advance of the final disposition
of such Proceeding, as authorizad by a majority of the Mamhars, upon
receipt of an undertaking by such person to repay such amount unless it
ohull ultimately be dotermined that such Person is entitled to be
indemnified by the Company. “Expensas,” ax used in this Secctiou 9.1,
includes, without limitation, attorney fees and expenses of establishing a
right tu iundemnification, it any, under thia Section Y.1.

Article X:
Genexral Provisions

10.1. Assurances. Each Member shall execuce all cerLificates and
olLher documents and shall do all such filing, recording, publishinyg, and
other act3 ay the Mambers deem appropriate to comply with tha requiremants
of law for the formation and nperation of the Cumpany and to comply wilh
any laws, rules, and regulatiuns relating to the acquisition, operation, or
holding of the property of the Company.

g \a\g i 02397
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The sighature of any party to any counterpart shall be deemed a signatnre
tu, and may be asppended Lo, any olther counterpart.

10.11. Time of the Essence. Time i3 of the essence of néezy
provision of this Ayreement that spacifies a time Lor parformanca.

IN WITNESS WHEREOF, the partics have executer, or causad Lhis
Agreement to be exacuted, under swal, as of the data set forth hersinabove.

4 Sheryl Court
Pleasant Hill, california 94523

eag\a\g iUy
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Exhibit B

List of Titles

Name : 3 ritle
Jordan M. ‘fruchan , ~ Pprosident & CEO
Saunders A. Jones _ - Exn&utiVu'vico President & COO
Judy L. Collins . Executive Vice VFresidont & CFO, and

Corporale Secratary
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