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MEMORANDUM

TO: The Commission

THROUGH: JohnC
Staff Director

FROM: Lawrence M.
General Counsel

N. BiadleyLi
Associate General

Michael G. Marinelli
StaffAttorney

SUBJECT: Draft AO1997-21

Attached is a proposed draft of the subject advisory opinion. We request that this
draft be placed on the agenda for October 1,1997. '
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1 ADVISORY OPINION 1997-21 . „
2
3 Charles Rorex, Treasurer DRAFT
4 Firebaugh for Congress Committee •WIW"!!!
5 PO Box 676
6 Farmington, MO 63640
7
8 Dear Mr. Rorex:

9 This refers to your August 29,1997, letter which requests advice concerning

10 application of the Federal Electioh Camjwgn Act of 1971, as amended ("the Acrt'̂ , to the

11 disposition of an unexpected refund check from a media firm to the Firebaugh for

12' Congress Committee ("the Committee").

13 You state that Emily Firebaugh was a candidate in 1996 for the House of

14 Representatives in the 8th Congressional District of Missouri. The. Committee was her

15 principal campaign committee,- and you are hs treasurer. .On June 25,1996, the

16 Committee borrowed $100,000 from Fust State Bank of Farmington, with the candidate
t \

17 acting as the personal guarantor.1 The loan came-duetni November 1996. The principal,

18 as well as interest of $3,500, was paid by the Committee with funds advanced by Ms.

19 Firebaugh on November 20. The loan repaymert was reported on the 30-day tx>st.
\ •

20 election report, filed on December 5.. . .

21 .: . You state that thei candidate "advanced1' $125,000 of her personal funds on

22 November 20, in order far the Committee to pay off the loan, as well as several other

23 Obligations. YO^I evplaitt that there were tin nlhar <frf»dff m/ailn^]^ find thCTff WHS TIP

24 eaqaectation of additional ftaids coming to me Committee. Due to these circumstances,

You state that Ms. Firebaugh pledged personal securities as collateral for this loan.
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1 the advance of personal funds by Ms. Firebaugh was reported as an in4dnd contribution

2 fiom the candidate.

3 Dining the first half of 1997, the Committee paid all of hs debts in preparation for

4 tffTP™ngting- YA" ff*pl«fa that the candidate onee again advanced her from fiiqrjg in cmiey

5 to meet the Committee's obligations. On January 27,1997, she loaned the committee

6 $7,723 of her personal funds for this purpose. This transaction was reported on the My

7 Mid Year report as a loan fiom the candidate. More recently on March 20, the

8 Committee received a refund check from its media firm for $46,131 for prepaid

9 advertising that was not run. You state that tMs refund was completely unanticipated.

10 YOU further Mate ynnr intention to mfimd thia entire arnmrnt, along with any remaining

11 balance of Conumttee funds, to Ms. Firebaugh in repays

12 $132,723 to the campaign from her personal funds. You state that this refund would be

13 reported on the.Committee*s termination report You wish to know Aether this action

14 would be permitted under the Act *fld Commission regulations.

15 The Commission b*^ previously-stated th*tt under the Act and Commission

16 VegHlatiflfff, • ̂ ii^Hat^ M<i the eanHi^ytii'ff amipapgn ftftfnip{itffff b*™ ̂ ^e difmrfttiftn in

17 making expenditures to influence the candidate's election. The Act provides, however,

18 that the candidate and the campaign committee may not convert excess campaign funds to

19 the personal use of the candidate or any other person. 2U.S.C. §439a; 11CFR 113.2(d);

20 Advisory Opinions 1997-11 and 1997-2. However, excess campaign funds may be used to

21 repay to a candidate any loan the proceeds of which were used in connection with his or

22 her campaign. 11 CFR113.2(d).
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1 The Commission regulations define wbat would constitute personal use of campaign

2 funds. In general, "personal use" means:^oiy-use ofiunds in a campaign account of a

3 present or fbnner candidate to fulfill a commitment, obligation or expense of any person

4 tliat mniild'gifigt itreapeerive nf the riflndidPt^fteafnp*"gn nr ^"tifffr P* fl Federal m

5 ofiBceholder." HCFR113.1(g). The Act further requires tbat the reports filed by a

6 candidate's principal campaign committee disclose, among other transactions, all loans

7 ma**g by or guaranteed by the cftfididnta
l as well as contributions from the candidate.

8 2U.S.C.§§434(b)(2XB),(G)and434{bX8). See also 11CFR 104.3(aX4)(iv) and

9 104.3(d). Debts aiidobtigaiiGiisowed-by or to a political

10 outstanding shall be continuously repor^ untU extinguished 11CFR 104.11.

11 Several previous advisory opinions cciicernmgproposed rehx>active changes of
> " C *

12 candidate trflnyifltip*18 u^fl* hiy or her ^np^ffP cfttnnyitteer are fyi^ya^t to your request^ In

13 Advisory Opinion 197.7-58, a former candidate wished to retroactively change the

14 designation of a transfer, (or gift) of funds, made by the candidate to his campaign

15 fW»jttM
t
 te • ul»"i" *h«* wniiM then permit nnrnmHt^ fimHrai'dng i'ti nrA*r to ttrffpny>>

16 the cflndi^*!tft ^»r ^*ft fimHa ji^ fcp^ earlier dOTated. The fyimtniggi^n concluded 0*** tf*«

17 was not permissible since it would contravene me mtent of sec^on 434(b) that §lthe debts

18 and obligations be initially disclosed in a tmidy manner and be continuously reported

19 thereafter until extinguished." By contrast io Advisory Opinion 1980-114, the

20 Commission permitted a campaign committee to transfer to a candidate an unanticipated

21 refund from a vendor which was received after me filing of the comniittee^ termination
i

22 report However, as the Commission noted in that instance, me transfer was m repayment

23 of a previous loan the candidate had made to fhe committee wUch loan had been reported
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1 85s^bytheo>inmittee. The Commission, in distinguishing Advisory Opinion 1977-58,

2 noted that if the candidate "Tiad confuted the money to the committee, the TO

3 would have no outstanding debts or obligations and any refund received would have been

4 considered y* amount in excess of any amount necessary to defray cjcpendi^^esi Niorc

5 recently, m Advisory Opinion 1991-9, a candidate wished to change the rate of interest tor

6 loans already fully repaid to the candidate* The Commission concluded thfltt white a new

7 mterest rate coidd be ar^Ued to any uniepaid loan balances, me

8 retroactively to repaid loans would be prohibited by 2 U.S.C. §439a and §434(b).

9 TV C"mm8frimi ernieludca that thft rnmmifte* may MM tfr» piedia nefand pmnMtffo

10 to repay the $7,723 loan made by the candidate in January 1997. However, following the

i l above cited opinions, the Commission concludes thft the Committee may not use the

12 refund to repay the candidate for her previous donations to .the campaign that were not, at

13 that time, reported as loaxis from her personal funds to the &m

14 debts of the Committee.2 These retroactive changes are contrary to 2 TJ.S.C. §434(b), 11

15 CFR 104.3(a), (d) and 104.11. Furthermore, any iise of the rcf̂

16 candidate's prior contributions would represent a conversion of excess funds to personal

17 use which is prohibited by 2 U.S.C. §439a and 11

2 Li your request yon state that the candidate should not be penalized Mfbr what now appean to be a
reporting error on the part of the Coinmittee" The Commission notes that mfe^
portnyal of the situation. Your letter indicates that the candidate's payment of the bank loan owed by the
Piw îtt** iMM itiftMMteil tn ha • enntrihnri«m hy har nMh nn nhKgnrinn tn rmjay From this StandpOffit, the

repoftmg of the loan was accurate. It fa ooify changed ctrcumittanM^ i.e. me discovery of a refund, mat
makes the designation, in the candidate's view,
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1 This response constitutes an advisoiyopiniraamceniiiigtheapplicaticmoftte

2 Act, or regulations prescribed by tte

3 set forth in your request See 2 U.S.C. §437f.

Sincerely,

John Warren McGany

9 Enclosures (AOs 1997-11,1997-2,1991-9,1980-114, and 1977-58)


