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SUBJECT: Draft AC 1995-

Attached :s 2a proposed draft of the subject adwisocy
opinion.

We request that this draft be placed on the azenca for
September Zi, 19953.
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ADVISORY OPINION 1995-31

Teresa C. Lahaderne, Esquire
Pillsbury, Madiscon & Sutro
Post Office Box 7680

San Francisco, CA 94120-7880

Dear Ms. Lahaderne:

This responds to your letter dated August 23, 1995,
requesting an advisory opinion on behalf of the San Diego
Host Committee ("the Committee™',6 a §ost committee for the
1996 Republican presicdential nomirating conventicn. Your
request concerns the application c¢f the Federal Election
Campaign Act <f 1971, as amended ("the Act”"' and +-he
Presidential Election Campaign Funrd Act {("the Fund Act"!, and
Commissicn reguiations tc the Committee’s acceptance of
monetary and in-kind donations from state banks. and
companies and corpecrations reiated to banks.

You ask whethe: the Committee may accept "zash or
in-kind contributions, such as office space”™ {ror the
foilowing companies: 1' "a bank chartered pursuan:z to
California law;" &) "a hoiding company cf a nat:onal btank, a
state bank and other non-banking crganizaticns” and 3' "a
mortgage company or other corporation which is a wholly-owned
subsidiary of a natiocnal bank."™ You dc not state whether the
holding company cr the subsidiary wouid use fundis derived
from a national bank to fund its donations. Each 2f these
entities has branch offices located in San Dieagc Zounty.

The Act prohibits national banks and federalliyv chartered
corporaticns from making contributions cr expenditures in
connection with elections to any political office. 2 U.S.C

§441b(a). 1Tt also prohibits corporations from makina
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contributions or expenditures in connection with any Federal
election. However, there are several exceptions tc these
prohibitions. For example, Commission regulatiors at 11 CFR
9008.52(c) recognize that local businesses, including local
corporations, and other local organizations may donate funds
cr make in-kind donations tc host committees for certain
limited purpcses involving promotion of the convention city
and providing convention-related faciiities and services.
These include welcoming convention attendees, prowviding the
use of an auditecrium cr cenvention center, prov:iding
transportation, law enfcrcement, or similar
convention-related facilities and services.

Local businesses are those located with:in

(34

le
Metropcliitan Area of the convention city, and those that have

a branch cffice l1ocated in the Metropclitan Area ¢

'y
()
bo 4
]

conventicn city. il CFR 9008.52ic'(2!'. See 55 Fed. Reg.

r

12153 (March 30, 199C) for a descripticn of met:zopeolitan
areas. You indicate that each of the prospect:ive donors has
branch offices located in San Diego CTounty. The Mexz:ropolitan
Area of San Diecgd includes San Diegc County. YHence. these
companies would be considered iocal.

Banks, howewver, are excluded from the except:i:on set

forth :n 1. CFR 990R8.

n

R A The 1679 Expianaz:or and

1/ The term "bank" :s not defined :n the convenz:co-
regulations in 11 CFR Part 9008. However, mortsace companies
would presumaply nct themselves be banks, unless thev gqualify
as state banks, federally chartered depository :nstitutions
or depository institutions the deposits cr accoun

are insured by the Federal Deposit Insurance Cocrp

See 2 U.S.C. §431(8V{(B){viil.

-
v
Sration.
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Justification of a related provision regarding discounts
given to convention ccmmittees notes that section 441b of the
Act prohibits banks from making contributions or ~xpenditures
in connection with Federal elections. See Explanation and
Justification, 44 Fed. Req. 63037 (Nov. 1, 1979). Tt
indicates that the "restrictions concerning whc mav donate
funds to defray ronvention expenses ... are neceszsary to
insure that such donations are commercially, rathe- *han
politically motivated."” 1iId. at p. 65038.

In Advisory Opinicns 1981i-61, 1981-49 and 1GR(--7, =he
Commission permitted a holding company of a naticnal bank, 2a
holding company of a federally chartered savings anZ loan
association, and a wnolly owned subsidiary cf a federalily
chartered savings and lo2an association, respect:~ely. *c make
contributions in connection with state and lccal ele=ztions,
provided that the funds used to make the contribu%~ions did
not result from the operation c¢f the federallv-chartered
entities. However, the Ccmmission did not allow
contributions to be made or used, directly or :~d:veczly, :&n
connection with any Federal eiection.

with respect to the holding company and subsidiary
company you describe, the situation is similar. provided that
bank funds would not be used in connection with a Federal
election. Although the Presidential national nom:nating
convention i3 an election under 2 U.S.C. §431(1''3:. the
funds would be used to ptomote the city of San Diese. and tc
provide certain facilities and services. Acco:dinaly. the
Commission concludes that the Committee may accer: the

monetary and in-kind donations from the holdirg company and
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subsidiary corporation described in your request provided

that the funds donated by these entities are not derived from

banks. This conclusion is predicated upon the presumption

that the parent and subsidiary companies you desc-ibe are

istinct legal entities, and not merely the agents.

instrumentalities or alter eqes of their associated state cr

federal banks. See Advisory Opinion 1980-7.

However, the Committee may not accept donat

inns. whether

monetary or in-kind, from the bank chartered pursuant to

California law. The term "bank"” as it is used
9008.52 is not limited to "federally chartered”
banks.

The Committee’s acceptance cf moneta:ry and
donations triggers an obligation to comply with
recordkeeping and reporting requirements of the

2 U.5.C. §437 and 11 CFR 9008.51(b}). Note that

an in-kind donation is the price ¢f the qoods or

the market from which they ordinarily would hawve

purchased at the time of the donation. <C£&. li

100.7(av{l (121" (value 0% in-kind centributions

by usual and normai charge:'. The documentation

under 2 U.S.C. §432(c' and regulation sections

104..4 must he preserved and availakle for aud::.

TAA

i= 11 CFR

o "national”

determined
vequired
2.9 and

taspection

or examinaticn by the Commissicn for at least th-ee vears

after the filing cf the report to which the documertation

FR 10

tJ)
‘0

relates. See 2 U.S.C. §432{é* and i1

[»]

104.14(b)i3).
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This response constitutes an advisory opinion concerning
application of the Act, or regulations prescribed by the
Commission, to the specific transaction or activitv set forth
in your reguest. See 2 U.S.C. §437f.

Sincerely,

Danny L. McDonald .
Chairman

Enclosures (AOs 1981-6i, 1981~49 and 1980-7)




