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SBecretary of the Commission
DATE; February 2, 1994
SUBJECT: Comaent: Proposed AD 1993-24

Transmitted herewith is a timely submitted comment
from Mr. Richard R. Gardiner, Legislative Counsel for
the National Rifle Association of America,

Advisory Opinion 1993-24 is before the Commission
at tomorrow’s open Neeting.
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25 pages



SENT BY:FEC SECRETARY P 2- 2-9 12:59PM

x

NATIONAL RIPLE ASSOCIATION OF AMERICA

202-208-333%

February 2, 1994

Maxjorie Emmons
Secratary

Fedural Blaction Commigsion

999 E Street, N.W,
Washington, DC 20463

Dear Ma. Emmons:

Please find enclosed NRA's comments on propnsed Advigory
Opinion 1993-24.
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I. INTRODUCTION AND SUMMARY OF COMCENT

This submission is in response to Proposed Advisory Opinion
1993-24, in which it is proposed that the Fedexral Election
Commimsion (*Commission®) interprat the Federal Blection Campasign
Act of 1974 ("FECA" or "Ace") to prohibic tha National Rifle
Association ("NRA") from making partisan political communications
to, and soliciting contributions to the NRA-Folitical Victory
Fund (*PVF") from, any category of members who have no voting
rights under the by-laws of the NRA. The poaition the Geneval
Counsel urges the Comission to take is based on a new regulation
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dafining "mexbers® of a "membership organization® for purposes of
applying 2 U.8.C. § 441b(b) (4) (C).

Thie Proposed Advisory Opinion is not the first instance the
Commission has closely scrutinized whether the NRA can
commnicate with or solicit non-voting members for campaign
contributions to PVF. In 1984, the Commission, in MUR 1768,
17| reached a different concluslon frum Proposed Advisory Opinion

o 0 o» & b

18] 1993-26 on the exact guestion presently under review.

19 As will be discussed below, the Commission is being asked by
20] the General Counsel to render an Advisory Opinion based on an

21| invalid requlation., The regulation has been promulgated by an

22| illegally constituted FEC under Federal Elaction Commission v.

43| Mational Rifle Associatien Political Victory Fund, 6 F.3d 821

24| (D.C.Cir. 1993)., Seacond, if the regulation upon which Propoaed
25| Advigory Opinion 1993-24 is based was validly promulgated, then
26| Proposed AO 1993-24 is contrary to statute, as intexpreted by the
27] Unicted States Supreme Court in ¥FEC v. Natiomal Right to Work

28] Committees, 103 8.Ct. 552 (19682), and the Commission’s prior
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poeition in 1984, Finally, if challenged in litigatiocn, the
drastic shift in the poeition of the Commission with respect to
the NRA’s communicationg with, and solicitation for contributions
to PVF of, ite wmembership will be granted little deference by the

courts.

IX. COBMMEN
A. Backgzround
The organigational structure tha NRA is certainly familiar
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to thig Commission. The NRA was incorporated in the State of New
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York, chartered in 1871 and has, at present, over 3.2 million

b

menbers. The PVF is a "separate sagregated fund" sstablished by
the NRA.'! Tha NRA has provided to the Commigeion the most recent
by-laws of the Association upon the request of FEC staff.
1. The Devision in FEC v. NRA-PVF
On Octobar 23, 1993, the United States Court of Appeals for
tha Distriot of Columbia Qircuit hald in Federal Blection
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Commission v. NRA-PVF et al., 6 ¥.3d 21 (D.C.Cixr. 199)%)

[y
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(hereinafter *NRA-PVF*), that this body was unconstitutionally

composed because its composgition violated Article I of the United

N
-

States Constitution by placing the S8ecretary of the Senate and

~
N

Clexk of the Houss of Represantative on the Cormiseion nn ex

officio mambers. S5See 2 U.S8.C. § 437{c) (a) (1) (1588).

»
i

AB the Commission is well awara, that case wag an

lUndexr 2 U.8.C. § 441b(b) (4) (C) and § 441(b) (2) (a), an
incorporated mambership organization, or separate segregated fund
established by such entity, may solicit contributions to the
ssparate sagregated fund from, and make partipan communications
to, its membexs.
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enforcement proceeding againse the very parties to be affected by
Advimory Opinion 1993-24. The D.C. Circuit held in NRA-PVF that,
because the NRA raised the doctrine of separate of powers as a
defense to an enforcement action, "we are aware of no theory that
would permit us to declare the Commission’s structure
unconstitutional without providing relief to the appellants in
this case.* NRA-PVP, 6 F.3d at ____. The Comuipaion filed a
petition of writ of certiorari to the United States Supreme Court
on January 18, 199%4; its motion for expedited consideration by
tha Supreme Court was recently Jdenied.
2. MOR 17§%

On Augquat 22, 1985, an administrative complaint against the
NRA, NRA-PVF, and its treasurer was filed with the Commigasion.
The complaint alleged that the NRA and NRA-PVF had solicited
individuales for contributions to NRA-PVF who were not membars of
the NRA within the meaning of FBCA, im violatiom of 2 U.S.C.
441b(b) (4) (). On October 23, 1984, the Commipnion determined
that the NRA, under the principles delineated by the Unitad
States Supreme Court in FEC v. National Right to Work Committee,
103 8.Ct. B52 (1982), had solicited membere of the Asscciation
for campaign contributloms to NEA-PVF in acoordance with FECA,

Central to the Commission‘’s reasoning that the NRA was in
campliance with the Act (as interpreted by the Supreme Court 'in
NRWC) was a combination of several factors, including that: all
nenbers pay duea; all mambers are sligible for membership on the
committees of the NRA, which recommend policies and stracegles to
the NRA Board of Directors; all members of the NRA have the right
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to attend all meetings of the Board, Executive Committee, nnd
standing and special committees of the association; all members
of the NRA have the privilege of attending and being heard at all
official meatings of wembership; and all members of the NRA have
the right to cilrculate and submit petitions for nominating
directors. MUR 1765 at 15.

Tha Commission thus concluded that non-voting members of the
NRA could be considered to exercise control over the expenditure
of their contributions. MUR 1765 at 16. Additionally, this
Conmission determined that all members of the NRA are "membars"
of a membership organization under FECA and NRWC bacause, Inter
alia, the NRA By-laws provida for annual meetings of all members;
all WRA members are issued appropriate membership materials and
receive the official jourmal of the Association; and bacause all
members 0f the NRA can request and receive advice and assistance
from the NRA. MUR 1765 at 16.

Based on the above elements, the Commission, two yeara after
the Supreme Court decided NRWC, declared that "the structure of
the NRA crgenization appears to provids all member of the NRA
with certain rights vip-a-vis the NRA.Y MOR 1765 at 17.

Ag for NRWC, the Commissaion comoludsed that the U.S. Suprema
Court "did not dictate the requirements for membership in a
corporation without capital stock, but rather commented upon the
various indaicia of membership that were lacking in the factual
situation under its congideration., The right to vote is only one
type of right vis-a-vis the corporation, in this office’s view."
MOR 1765 at 17. This Commission concluded that "the NRA
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organization provides all of its members with sufficient rights,
obligations, and privileges to claim the membership exemption of
2 U,8.C. § 84a1b(b)(4)(C)." MUR 1765 at 17.

3. The New Conmission Regulations Defining "Manber®
of a "Membezship Ozganizatiocn.®

As noted in the Proposed Advisory Opiniocn, the relavant
requlations were published in the Federal Register on August 30,
1993, 48 Feq. Rag. 45770, with an effective dats of November 10,
1993, 58 Pad. Reg. 59641, The naw Camission regulations, 11
C.F.R. Part 114, amended the Act's definition of *membarship
organization"® and "members.*® 38 Fed. Reg. 457775.

L The Conmisaion now has defined a "membership
association" as a:

(M] embership association, trade association,
corporative, corporation without capital stock or a
lch):al, national, or intermational labor organization
that i

(1) Expressly provides for "membaers' in ite
artiocles and by-law;

(11) Expressly solicits members; and

(1ii) EBxpressly acknowlaedges tha acceptance of
menbership such a by sending a membership card or an
inglusion in a mexbership laist.

11 C.7.R. § 114.1(e) (1993).
L4 "Members" under the Act now means

[Alll persons who are currently satisfying the
requirements for membership in a membershi
organization, affirmativaely accept the mgership
a:agciation's invitation to bacome a membey, and
aithar:

(1) Have some significant financial attachment to
the membership association, such as a significant
iavestment or ownership stake (but mot merely the
paymsnt of dues);

(11) Are required to pay on & regular basis a
specific amount of dues that is predetermined the
association and are entitled to vote directly either
for at least one member who ham fully participatory and

{(continued...)
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As "Bxplavation aad Justifjcation® for the adoption of the
regulaticns presently at issue,!Notice 1993-20 declared that the
amendmants were necessitated to% *zeflect the Supxemw Court’sn
ruling” in NRWC. 56 Ped. Reg. 4?770. The Comuission’s new-found
interpretation ot the National fight to Nork Committee came io
the newly-promulgated regulations, a decade after the Supreme
court’s decision in NRWC, {s a ptartling U-turn from ite pricx
application of FECA in MUR 176S

Stated differently, lack any ravisitation by the Unitea
States Supreme Court of the isape of who qui:]..iﬂea as a “mambert
for purposes of 2 U.9.C. § 441b{b) (4) (C), without any amendment
to that spacific provision by Cpngress, and without any
substantial change in the by-lays or membership structure of the
NRA Bince 1984, the General C el Las recommended that the
Cenmission reverse itself and dptermine that over two-thirds the
NRA‘g mambership should de axcdmunicar.ed from the political
process. As will be indicated below, in addition to baing an
arbitrary and capricious abuse ot the administrative powers
allotted to the Commission undar the FECA, it is alwo contrary to
the Bupreme Court’'s decision :I.:‘ National Right to Work Committee

and rei@os perious conatlt-.ubionil. concerns.

3(...continued)
voting rights on the highest governing body of the
manbership association, ox for those who melect at
laast one member of those on the highest governing buxly
of the membership association; or

(iii} Are entitled to vote directly for all of
those on the highest governing body of the membership
aasociacion.

11 C.F.R, § 11a.1{e) (2) (1993).
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B. The New Commission Regulatioms at 11 C.F.R. 114.2(a) (2)
are Void.

An important component of the D,C. Circuit’s decision in
NRA-PVF was its rejection of tha validity of the Commigsion’s
past actiong, in contrast to the what the Supreme Court did in
Buckley v. Valeo, 4234 U.8. 1, 142 (1976).

On Octcber 26, 1993, the Commigsion recomstituted itself 1n
accord with the Court of Appeals’ decision as a six member agency
without the non-voting ex officio members. The Commiseion has
conceded to the United States Supreme Court that "[t)here is ...
some uncertainly in the reguliated comwunity ... that the many
regqulations and advieory opinions the Commigsion has issuwsd wvince
1976 while the Commission included the ex cfficic members,
continue to be legally enforceable,® and that *until (FEC v. NRA-
PVF] is finally resolved, l:tmeanI oclreumatances will continue to
substantially impalr the Commission's ability to effectually
administer and enforce the campalgn finance statutes." See
Motion of Petitioner Federal Elfction Commission for Expedited
Consideration filed January 18, 1994, at 3-4.

The identical constitution,nl daebility found by the D.C.
¢ircuit in NRA-PVF and by D:I.st:i:l.ct Judge Thomas Hogan in Federal
Rlection Commigsion v. National Republican Senatorial Coomittee,
Civ. No. 93-1612, infects the regulatory process upon which this
Propased Advisory Opinion relies. The Comuission's purported
'ratification® of ita previous ‘;et.ions cannot cure the
unconstitutional taint that pexmeates its regulatory activity.
There is simply no authority to support the empowerment of a
governmental body to ratify anjact that it lacked authority to
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pextorm initially.
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Indeed, case law has held that there can be no ratificartion
of a regulation such as the one here at issue. See o.g.,
Franklin Savings v. Director of Office of Thrift Supervision, 740
F.2d 1535, 1639 {(D.X¥an), rev’d, on other grounds, 934 P.2d 1127
(10th Cir. 1990) ("for ratification to be effective, the ratifying

person or entity must bave had authority to do the underlying act
both at the time of the original act and at the tima of the

O o N 0N i e N e
——

vatification.")

-
o

Because the Commission did not constitutiounally promulgate

[
-

these regulations in the first instance, it cannot subsequently

"gatify” such action. That the NRA-PVF holding lw applicable to

v
w

the regulatory process herae is supported by the Suprems Court’s

=
&

recent ruling in Razrper v. Virginia Department of Yaxatioan, 113
8.Ct. 2510 (1993), where the Court declared that:

when this Court applieg a rule of federal law to the
rties bafore it, that rule is the controlling
nterpretation of faderal law and must be givean full
zetxoactive effect in all cases still cpen on direct
zeview and as to all events, regardless of whether such
#tﬂ predate or postdate our announcvemant of the
e.

N B H B M e
O W B 4 o ™m

113 85.Ct. at 2517 (emphasis supplied).

N
oy

In other words, every step taken by the Commiesion whilae

instituting thig regulation is fatally flawed by the fact that

[ ]
w

its composition violated the Comstitution., The Commission may

»
w»

not proceed to enforce this requlation unleas it repromulgates

the regulation atter complying with all proper administrative

»N
~

Any pravious administrative action, performed in
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contrevention of the Conmtitution, cannot simply be “ratified."
Rather, the procvedures must be performed by a Commipsion whose

compoRition passes constitutional muster. BRecause the relevant
regulations relied upon by the (eneral Counsel in Proposed
Advipory Opinion 1993-24 were promilgated by an
unconsctitutionally composed Commission, they are voida.

C. The Non-Voting Mambexe of the NRA axrs "Members® of the
NRA undexr the Unitad Btates Constitution and the
Pederal Election Campaion Act.

1. The Nwmmbexr Communications at Issue im A0 1993-24
are Protected by the First Awmendmesnt to the U.8
le::l.l:ul:iﬂ-

The communications with menbers which will be affected by
Advisory Opinion 1993-24 operates "in an area of the most
fundamental First Amendment activities.® Buckley v. Valso, 424
U.S. 1, 14, (1976). Additionally,

[t]he Pirst Amendment protects political association as
wall as political expression, e constitutional right
of association explicated in NAACP v. Alabama, 357 U.S.
449, 460 (1958), stem from the Court’s recognition that
" (e] ffective advocacy of both public and private points
of view, particularly controversial ones, is undeniably
enhanced by group association." Subsequent dacisions
bave made clear that the First and Pourteanth
Asandtents guarantee *’freedom to aspociate with othars
for cthe common advancement of political beliefs and
ideas, '* a freedom that encompasses "’ (tlhe right to
asmociate with the political party of ones cholce.‘"
Xusper v. Pontikes, 414 U.8. 51, 56 (1973), quoted in
Cousins v. Wigoda, 41% U.8. 447, 487 (1975).

Buckley, 424 U.S8. at 15.

Where, as in this case, the Commission bas gone far beyond
thac which was intended by Congress, the Commission miet be
excruciatingly careful to ensurse that the restrictions on
political speach impacted by this Advisory Qpinion are

sufficiently narrowly tailored "to avoid undo restriction on the
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apesociational interests asserted® by the NRA., NRWT, 103 §.Ct. at
560.

MOYeover, because the NRA‘s menbership communications® underx
review here implicate fundamental democratic participation in the
political process, the cbligation rests with the Commigeion to
interpret the Act 90 as to "avoid even a danger of
unconstitutionality.* U.S8. v. Congress of Industrial
Organizations, 335 U.8. 106, 121 (1948) (*CIO"). 1In CIO, the
Supreme Court passed on a federal statute which prohibited labor
unions from making an "expenditure® ta support a candidace. When
the statute was applied by the governmeut to the distribution of
a newspaper inteuded only for internal distributigu to ualon
nanbers, the Court became uneasy:

If [che statute] were construed to rohibit the
publication, by corporations and wnione in the regular
course of conducting their aZfairs, of periodicals
advising thelir ngobers, stockholders or customers of
danger or advantage to their interests fxom the
adoption of measures oOr
espousiing such measures, tha gravest doubt would arise
in our minds as to its constitutionality. (emphasis
added) .

€Zo, 335 U,.8. at 121.° As with the etatute before the Court in

CIO, the specter of the First Asendmerit must loom large in the

4 'Inkmberﬂ:.-l.g commnicacions” encompags not only partisan
political commynications but aleo solicitations for comtributions
since those golicitations, of necessity, carry a message of
advocacy concerning the association’s political beliefs. See
e.g., Village of Schaumburg v. Citizens for a Better Environment,
100 8.Ct. 826, 833-4 (1960); Riley v, National Federation of the
Blind of N.C., 487 U.8. 781, 787 (1988).

5 While the entire Couxt agzeed in the regule --
affizming the diemissal of the indictaent -- four of the justices
believed the statute could not bhe constrused to remove the
mtionul infizwmity and that it thus violuted the ¥izst

te.



SENT BY:FEC SECRETARY

O @& 89 &6 w d w N e

N NN B NN e e s g B R e
m & W KN = D O ® v 6 & B N # O

N »
od &6

n
[

i

HPF U¥ ULl  10:34 NO.UUZ

NRA Comment Re: Dxaft A0 1383-124
Page 11

Commission’'s promulgation of Advisory Opinion 1993-24.

The restrictions on corporate solicitations under § 4e1b
ware upheld by the Supreme Court in NRWC as & "legislative
detarmination as to the xeed for prophylactic measurer where
corruption is the avil feared.® NRWC, 103 8.Ct. at 560. In the
Proposed Advisory Opinion, however, the General Counsel does not
point to any evidence that the NRA's communications with, and
solicitacion of, nmembers who have paid dues to join their
membership organization is a corrupt sctivity. While it is
understood that "neithar the right to associate nor tha right to
participate in political activities is absolute," Buckley, 424
U.8. at 35, quoting CSC v. Letter Carriers, 413 U.S. 548, 567
(1973), it is also evident that the activity of the NRA to be
proscribad by Proposed Advisory Opinion 1993-24 would not, under
any set of circumstances, "open the door to all but unlimited
corporate soligitation and thereby xender meaningless the
statutory limitation to ‘members.’®* NRWNC, 103 8.Ct. at 557.
That easantial prophylactic purpose has not been offered by tha
General Counsel to justify the proposed restraint on membership
oommunication in Proposed AO 1993-24, because, of course, it
cannot be justified on that basis.

3. The Comispion Has Misconstrued ths Supreme
Court's Bolding in FEC v, Mational Right to Work
Cosmi ttoe.

The essential pomition taken in Propesed Advimory Opinien

1993-24 is that somehow, betwsen 1984 and 1993, thexre have been

"_lj.2- 2-94 ; 1:00PM 202-208-3333~ 202 219 5923:#13
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rdevelopwents® in a Supreme Court case decided in 1982.¢
However, "[i)t is not the role of the FEC to second-guess the

AR

wisdom of the [United States] Supreme Court,® because "an
interpretation given a statute by the Supreme Court bwcomes the
law and must be given offact." Faucher v. Federal Electlon
Comnission, 928 F.2d 468, 471 (lst Cir, 1991). The Commissiom,
in MUR 1765, two years after the Supreme Court decided FNational
Right to Work Committee, had it right. Then, several inportantc
principles discussed by the Court in NRWC led the Commissaion to
conclude properly that the NRA was satitled to soliclit all of its

v 0 3 a6 =" & W B

e
H ©

members for campaign coentributions to ite separated segregated
fund.

» o
w N

First, the Commission correctly noted that, under NRW', the

[y
»

cbligation of all NRA mambers to pay minimum dues on an annumal
basis indicated an "enduring and independently significant

VY
a w

finuneial or organigzatiopal attachment® which qualifiad all NRA

=
~

menmbers as “members” under § 441b(b}{4) (C). See NRWC, 103 S.Ct.

e
«

at 557; MUR 1765 at 14. This "eignificant financial attachmant*

]
0

factor under NRWC has not changed since the NRA's solicitstion

artivities wera sorutinized by the Commission in 1984.
Second, the Commission concluded in 1984 that all NRA

N N
M +

mambers sttained *enduring ... orqanizational attachment® undexr

L 3]
«

NRWC, 103 B.Ct. at 557, because all NRA membera can participate

N
=

in NRA policy, strategy, programa, rules and racommend such

¢ Tha Draft notes that "{tlhe revisions to this rule were
intended to take notice of developments in the definitlon of
menbership reflected both in the Supreme Court decision in FEC v.
National Right to Work Committee, 459 U.8., 196 {(1983) and in
advisory opiniong which followad.® Draft AO 1993-24 at 7, n.9.

BN
a
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activities to the NRA Boaxrd. @§ee MUR 1765 at 15. The Commission
Rlso found "equally impozrtant® the fact that all NRA members San
actend all smeetings, have the privilege of attending and being
heard at all official meetings of mambers, and have the right to
tirculate and submit petitions for ncmipating directors. See MUR
1766 at 18. These factors, according the Comuission in 1984, met
the NRWC test of exercising *control over the expenditure of
their contributions.” NRWC, 103 8.0t. at 558.

Now, well over a decade mince the Supreme Court decided
ERWC, and almost a decade since the Comnission disposed of MUR
1765, the Proposed AQ urges the Commission to have a revalation
and discount the above-enumarated membership indicia as
triggaring either a "significant fiomancial attachment” or a
"significant investment or ownership &take®” in the NRA, Se¢e
Proposed Advisory Opinion 1993-24 at 10:6-9.

The Proposed AO’s myopic requirement of voting rights as the
primary methodology for attaining "membership” uynder §
441b(Db) (4) (C) reads cut of existence NRWC’'s suggestion, that
instead, thare must be "some relatively enduring and independent
pignificant £inancial or organisational attachment." NRWC, 103
§.Ct. 557 {emphasis supplied). TPurther, the proposed position
effectively neuters tha "case-by-casa" escapa c¢lause of the new

raegulation.! RNow, the right to vote in orgaunisational matters

7 New regulation § 114.1(e) (3) provides:

Notwithstanding the requirements of paragraph
() (2) (11) of thie seation, the Commigsion may
determine, on a case by case basis, that persons
seeking to be considered members of a exrship
association for purpesag of this section have a
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1
has been elevated to a poaition of primacy to the exclusion of
2
all other rights that are attendant to mesbership in a membership
3
organizsation.
4
Tha Commission’s own interpretation of NRWC, two years after
b
the cagse was decided, was that NRWC 4id not dictate membership
6
v requirements. but only set forth various indicia that were
lacking in that particular situation.' The Commiegion’s view,
8
well after the Supreme Court's pronouncamant in NEWC, was that
»
the right to vote was only one type of right to be considered.
10
Now, voting rights control, to tha exclusion of all other
11
12
significant organizational and financial attachment to
13 the association under cirgumstances that do not
precisaly meet the requirements of the general rule,
14 For mmglo student mexbars who pay a lowar amount of
dues while 11: mchool or long term dues paying mambers
15 who ?nluy for lifetime membarship atatutes with
little or no dues cbligation may be considered members
16 if they retain voting rights in the association.
17| 11 C.F.R., § 114.1(e)(3) (1993) (emphawis supplied).
18 § The facts and circumstances which led the Court to
conclude that Congress did not intend to allow the 267,000
19| individuals solicited by NRWC to cama within the axelusion for
‘manbears® under 2 U.S.C. § 441b(b) (4) (C), were that
20
[T)he solicitation letters themselves make no referance
21 to members. Mambexrs play uo part in the operatiom or
administration of the corporation: thay select no
22 corporate officials, and indeed there are apparently no
meabership meatings. There is no indication that
23 NRUWC's asserted members axercise any control ovey che
expenditures of thelr dontributionsa. Moreover, as
24 previously noted, NRWC’s own articles of incorporation
and other publigly filed documants explicltly
as disclaimed the existence of msmbers. Wa think that
under these circumstances, those solicited were
26 ipsufficiently attached Lo the gorporate structure of
NIUC to qualify a¢ "mébears® under the statutory
27 provision.
28] NRWC, 103 8. Ct. at 558.
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privileges and amenities granted by a membership organization to
its comstituants. This was not vhat the Supreme Court held in
National Right to Work Committee. All that is required of the
Commission is a simple exmmination of circumstances indicating
some legitimatae, reasonable, attachment between an organization
and its members. The Cammimsion ance properly applied NRWC. But
now, under the regulatory license of 11 C.F.R. § 114.1, it ig in
dangar of torturing a simple statute and the High Court's
intezrpretation of it in ~rwc.’

2. DProposed AMvigory Opinden 1993-24, i¢ adopted,
Will Not be Given Defexence by the Courts.

The effect of the Coomission’'s policy pronouncement should
it adopt Proposed Advisery Opinionm 1593-24 cannot be
underestimated.

It is clear that the Conmission’s analysis of whether
present NRA members are "members® under FECA will be judicially
scrutiniged wundar the two-part test formulated in Chevron,
U.8.A. v. Naticnal Resourcas Defenge Council Inc., 467 U,.S. 837,
842-43 (1984):

When & court reviews an agency’s construction of
statute which it administers, it is confronmted with two
quastions. First, always, is the questicn whether
Congress has directly spoken to the precise question at
lggue. If the intent of Congress 18 clear, that ig the
end of the matter; for the court, as well as the
agency, must give effect to the unambiguously expressed
datent of Congress. If, howsver, the court determines
Congrass has not directly addressed the precise
question at issue, ths court does not simply impose its

’ Draft Adviaory Opinion 1993-24 concedes that non-voting
members of the NRA clearly have significant membership
attachment. Sas Draft AO 1993-24 at 9 (payment ¢f dues and
cextain participatory rights); and 10 (NRA members receive
certain benefits fraom their membership.)

r

.1‘
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own cofistruction on the mstatue, as would be nacessary
in the absence of an udminimtrative interpretation.
Rather, if the statute is silent or ambiguocus with
respaect to the spacific issue, the question for the
court is whether thwe agency’s answer is based on a
pomi-?iblc construction of the statute, (Emphasis

Under the first prong of the Chevron test, it is not
concadad that Congress intended to include within the category of

"membars® under FECA only those who were entrusted with the sine
qua mon of wo-callad ’qovernance’ voting. Although FBCA does not
defins "merbers® or °"membership organizations® specifically in
the Act, it is unmistakable that, in recognizing "membership

O B 3 o \u & W N M

oI =
# o

organizations® as distinct from "corporatioms® or *unions,®

[
N

Congress did not intend to require that voting rights be bestowed

(]
W

upon all thoae with vhom a membership organization may

s
F )

communicate to be fully enfranchimsed under the Act,
For example, 2 U.8.C. § 431(9)(n) (1iii) states that an

P
N W

"expenditure" doea not include "any cammunication by any

=
~3

manbership organization or corporation to ite members,

pa
-]

stockholders, or executive or administrative personnel, if such

[
"]

sexburship organisation or corporation is not organized primarily

nN
o

for the purpose for influencing ths nomination of election, of

»
=

any individual to federal office ... . " Under 2 U,85.C. § 441D,

*capital stock corporations® and "labor organizations” are

[
(™

trsated as separate and distinct entitles from membership organizations.'

(Y]
4

10 S8ee also, e.9., 2 U.8.C, § 441b(b) {4) wharein a
"corporation" is prohibited from soliciting contributioms to a
[ ate segregatad fund from "any person other than its stock
hogdnrl and its families and its exscutive or administrative
27| parsomnel and their families,® and a "labor organization® is
prohibited from soliciting "from any persom other than ite
28] members and their families.® Morsover, saction 441b(b) (4) (C)
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The Supreme Couxt described the legislative history of §
441b as suggesting that "members®” of non-ptock corporamtions "were
to be defined, at least in part, by analogy to stockholders of
business corporations and members of labor unions.* NEWC, 103
8.Ct, 557 (amphasis supplied). The Court, in attemptiang to ylean
the intent of Congress, purposefully failed to cirocumsoribve
completaly Lhe potential class of "members" under the Act:

There may be more than one way under the statute to ga

about determining who are "members" uf a non-profit

corporation, and the statute may leave room for

uncertainty at the pariphery of its exception for its

solicitation of "mambers." Howaver, on this record we

are satisfied that NRWC'’s activities extended in large

part, Jdn toto, to people who would not be mambers under

any reasonapble interpretation of the statuts.

NRWC, 103 8.Ct. at 561. Thus, vhile tha Court concluded that the
statute wvas iteelf "uncertain[l® as to the cuter reaches of the
potential universe of "members® umnder FECA, it is also clear that
NRWC did not. circumacribe the class of members of a membership
organization as Proposed A0 1983-24 would provide.

Is the teaching of NRNC, then, that the Commission must
merely conjure some plausible descripticn of "members® under the
Act? Parhaps tiot. The principle of deference to adminigstrative
{nterpratatiom

has been consistently followed by this Court whenever

decision as to the meaning or reach of a statute has

invelved conflicting policies and a full understanding

of the forae of the statutory policy in the given

situation has depanded upon more than ordinary
knowledge rempacting the matters subjected to agency

- dimtinguiehas a "membaralip organization% £rom a “cooperative* or

"corporation without capital stock® for purposes of prohibiting

solicitation for a meparate seqregated fund from "menbexrs of such
organisation, cooperative or corporation without capital stock,®
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regulations.

Chaevron, 467 U.S. at 844 (emphmeis supplied). In interpreting
the teorm "membership organizstion," no "conflicting policieas®
need be resolved. Morgover, it is difficult to imagine that
undsratanding the relationahip between a "membership
organization® and its "members* requires specialized knowledge of
the slectoral process. Thus, thexre is no reason for a court to
defer to the Coomission’s interpretation of *mambership
organization" should it adopt the Proposed AQ.

Even undexr the second prong ©of the Chevron taest, where some
deference might be accorded to the Commission’s interpretation of
FECA, wwe FHEC v. Democratic Senatorial Campaign Committee, 454
u.s. 27, 37 (1961), no deference ls warranted if the
interpretation is inconsistent with the levglslative intent
reflacted in the language and structure of the statute or if
there are other compaelling indications that it is wrong. Webb v.
Hodel, 878 F.2d 1252, 1255 (10th Cir. 198%); New Mexico
Dapartment of Human Services v, HCFa, 4 F.3d. 882, 885 (10th Cir.
1989). The important factors in determining if the Commission
will be entitled to deference are: whether the public has relied
upon the interpretation; Ddall v. Tallman, 380 U.8, 1, 18 (1965);
whether the interpretation involves a matter of public
eontroversy, United States v. Rutherford, 442 U.85. 544, 545
(1979) ; whether the interpretation is based upon agency expertise
in a complex aréa; Aluminum Co. of Am. v, Central Lincoln

People’s Util. Pist., 467 U.S. 380 (1964); whether the agency has
rule-making authority, FCC v. Mational Citizens Comm. for
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Broadcasting, 436 U.§. 773, 793 (1978); whethar Congress kuew of
the agency intarpretation and failed to repudiate it, Zemel v.
Rust, 381 U.8. 1, 11 (1965); whether the agency hams expressly
addressed the applicaticn of the status to the proposed issus,
Investment co. Inat, v. Camp, 401 U.S. €71, 627-28 (1971); and
the thoroughnass, validity, and consistency of the agency's
reasaning, Democratic Sanatorial Campalgn Comm., 103 §,.Ct. at 44-
45. See also, Good Samaritan Hospital v. Shalala, 113 8.Ct.
2151, 2161 (1993).

©$ o N e 0o W D M

[V
=

In addition to the fact that the public has relied uponm MUR
11

17656, that no agency axpertise is necessary, that Congress had
12

gertainly known of the Commission’s interpretation in MUR 1765,
13

the chart below evidences clearly the inconsistency in the
14

Commission's position should it adopt the Proposed AD. Bach
important factor under NRWC is set forth with the Commission

15
16
position then, and as now proposed, relative to NRA's membarship
17
18

19

activity. Tha chart clearly indicates that the Proposed AD would

20
a1
22
23
a4
a5
26
a7
a8
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i !
be a camplete raversal of the Commission’s regulatoxy posture
a
3 from MOR 1765 in 1984. Importantly, each coaclugion is based on
the Suprema Court’s interpretation of § 441b in National Right to
4
Nork Committee, As the following graphic indicatas, the yroad map
] .
¢ of NRW has not changed, only thea driver of the vehicle.
T
8
3 Significant *"The rent *"[Nlominal or
10 Financial obligation of the modest fees ... do
Attachment NRA "manbers® to not equal a
11 (NRNC, 103 8.Ct at | pay minimum dues on 'sig'n fican
557) an annual bamisg financial
12 should be attachment’ or a
coripiderad to be 'significant
13 ths rsiguificant investment or
financial ... ownership stake' in
14 attachment regquired |the NRA." Draft AO
to ba & ‘mamber’ 1993- 24 at 10:6-9
15 under 3
441b(b) (4) (C) . "
16 MUR 1765 at 14.
17
8
19
20
21
a1l
a3
24
a5
a6
27

N
o
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Signiticant *The requisita "It is clear that
Organizaticnal 'epduring ... the nonveting
Attachment organizational nembexrs of the NRA
(NRWNC, 103 8.Ct at | attachment’ also pomasss Ccertain
557) appears to exist, tights of

R
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in viaw of this
office.” MUR 1765
at 14-15,

1. Certain ocher
rights vig-a-vis
tha NRA, namely:

a. All mambers of
the NRA are allowed
to hold marbership
on any committee cof
the NRA which
consider, dabate,
and racommend
policies,
strategies,
programs, rules,
and activities to
the NRA Board of
Diresctors:

b. All membarsm of
the KNRA have the
right to attend all
meetings of the
Board of Directors,
Exacutive
Committee, and
standing and
special committues
of the agsociation;

¢. All members of
the NRA have the
privilege of
attending and being
heard at all
official maeting of
membearship;

d. All mambars of
the NRA have the
right to circulate
and submit
petitions for
nominating
direators. MUR
1765 at 15,

participation in
policy matters but
this, in and of
iteelf, is not
sufficient ...
(Slo-callea
‘governance’ voting
is required, as
opposad to voting
for the
ansoclation'a

policies ox
positions." Drafy
AD 19931-24 at 9
n.10.

202 219 3823;#29
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1

2

3 Significant 2. The NRA By-laws

4 Organisacional provide for an

Attachment (cont.) | annual meeting of

-] | nembers;

6 the NRA ave issued
an “appropriate

7 card, cextificatae,
or iuignin' to

8

9

each member undar
the by-laws;
4. All members
receive a
10 subsaription to
officisl journal of
11 the NRA;
5. All menbers of
12 the NRA hava the
opportunity to
13 compets in matches
and quality for
14 ' repulting awards;
6. Al)l memdbars of
15 . tha NRA can request
and receive advice
16 and assistance from
the RRA. MUR 1765
17 at 16' e ppmee e A SIS
18 The Right to Vote | *The right to vot'.e "Since ...
(not required by ie only aone v{p- asgoclate mambers,
19 NRIK) right vis -a- th junior membars,
corporation, in senior memberes, and
20 this office’s view. |annual members of
.+- [A) close lass than five
a1 acrutiny of the yeara membership
other existing have no voting
22 rights and rights ut all, the
abligatiens is Canmisalon
23 reqQquired.* MUR concludes that they
1765 at 17, 4o not meet the
24 definitional
requiremants for
a5 "members.® Draft
A0 1993-24 at 11:4-
26 2.
a7
ae
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Conclusion

"The NRA
organization
provides all of ics
mambers wich
lufficient rights,

vgatianl,

lages to claim

chn manberahip

exemption of 2
U.8.Cc. 8

441b(b) (4) (C) .~
MUR 1765 at 17.

202-206- 3333

T2 » WSl

A TR 9| st a8 147

"Tha NRA may not
solicit
contributions for
the NRA/PVF from
any category of
"mestbara® who have
no voting righte.”
Draft AD 1993-24 at
11:1"20-

view.*

IIX. CONCLUSION

The opposite conclusions reached in each instance, based on
[ identical facts and identical case law, can only reinforce a
strong presumption of arbitrary and capricious decision-making by
the Commisaion, should the Proposed AO ba adopted.

Because ro-interpretation of § 441b conflicts with the
Commission’s earliexr interpretation, it will be "entitled to
considerably less deference than a congistently held agancy
Matt v. Alaska, 451 U.8. 259, 373 (1981).

Based cn the akove, the Propossd Advisory Opinion 19%3-24
ahould be disapproved by the Commiseion in light of the imvalidly
approved rule making upon which it is baged.

Alternacively, the

Proposed Advigsory Opinion should be disapproved and be
reevaluated in light of the factors described by the United

States Supreme Court in Federal Election Commission v. National

Right to Work

. 202 219 8923:495
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Comittee, 103 §.Ct. 552 (1982), and the conclusiun of MUR 1765
reaffirmed.

DATRD: Pebruary 2, 1994 Regpectfully submitteq,

By:

Richard E. Gardiner

Legislative Counsel

National Rifle Association
of America

L. Micha azt

Assistant lagialative Counsgel

¥ational Rifle Association
of Amarica



