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Washington, D.C. 20463

RE: Congressman John J. Duncan, Jr. .
AR 1993-08
Dear Mr. Noble:

We are representing Congressman John J. Duncan, Jr. in the incor-
poration of his re-election campaign for liability purposes only.
However, there is an issue that needs to be resolved before this
can be accomplished.

The name of the proposed corporation would be Duncan For
Congress, Inc. It would be a non-profit corporation, but would
not be tax exempt. A copy of the proposed charter is enclosed.
The present campaign funds are held in the account of Duncan For
Congress. If incorporated, these funds would be transferred to

Duncan For Conqgress, Inc.

In accordance with 11 CFR 113.2 and T.C.A. §82-10-114 and
2~-10-115, copies of which are enclosed, Congressman Duncan makes
contributions from the excess campaign funds to the Republican
party on national, state and local levels.

Section 441b of the Federal Election Campaign Laws, 11 CFR 113.4,
11 CFR 114, and T.C.A. §2-19-132(a), prohibit the use of cor-
porate funds in connection with a political campaign, and prohib-
it corporations from making contributions in connection with any
election to any political office. However, T.C.A. §2-19-132(b)
states that this prohibition shall not apply to a contribution
made by a national committee of a political party which has
incorporated in accordance with 11 CFR 114.12(a). Under 11 CFR
114.12(a), a political committee may incorporate, and not be sub-
ject to the provisions orf part 114, if it incorporates for liabi-
lity purposes only.

Pursuant to 11 CFR 112.1, we are requesting an advisory opinion
on the issue of whether the contributions to the Republican party
may still be made by Congressman Duncan, if he incorporates his
re-election campaign and places the campaign funds in the cor-
porate account.



Mr. Lawrence M. Noble
June 3, 1993
Page Two

We appreciate your help and assistance in this matter.
Best personal regards,

-Ja-u\ﬂs H- ‘G—‘ﬂ.\
James H. London

JHL:mjt

Enclosures



CHARTER
OF
DUNCAN FOR CONGRESS, INC.
The undersigned, acting as the incorporator of a corporation
under the Tennessee Nonprofit Corporation Act, adopts the follow-

ing Charter for such corporation:

1. The name of the corporation is Duncan for Congress, Inc.
2. This corporation is a public benefit corporation.
3. The street address of the initial registered office of

the corporation is 1716 Clinch Avenue, Knoxville, Knox County,
Tennessee 37916, and the initial registered agent for the cor-
poration at that office is James H. London.

4. The name and address of the incorporator is:

James H. London

1716 Clinch Avenue
Knoxville, Tennessee 37916
5. The street address of the principal office of the cor-
poration is 815 S. Central Avenue, Knoxville, Tennessee 37902,
and the mailing address of the corporation is Darrell Akins,
Treasurer, P.0O. Box 15171, Knoxville, Tennessee 37901.
6. The corporetion is not for profit.
7. The corporétion will not have members.
8. Upon dissolution, after all creditors of the corporation
have been paid, its assets shall be distributed according to the
applicable federal and/or state laws.

DATED this ______ day of , 1993,

JAMES H. LONDON, INCORPORATOR
NH3 '




2-10-112

(E) The date of such inspection.

(2) Any person making an inspection of such files, statements or records
shall present evidence of identification and state the name of the person or
organization he represents, if any.

(b) Such record shall be available for public inspection during the normal

business hours of the registry of election finance or county election commis- |

sion. [Acts 1980, ch. 861, § 12; 1984, ch. 683, §§ 4, 7; 1989, ch. 585, § 20;
1990, ch. 943, §§ 5, 6; 1990, ch. 1048, § 4.]

Attorney General Opinions. Record and
disclosure of inspection, OAG 89-112 (9/5/89).

2-10-112. [Repealed.]

Compiler’s Notes. Former § 2-10-112 (Acts from groups headquartered out of state, was
1986, ch. 780, § 1), concerning contributions repealed by Acts 1989, ch. 585, § 32.

2-10-113. December reports — Reporting period — Filing deadline. —
Notwithstanding any other provision of law, rule or regulation to the con-

trary, if any report is required to be filed in December under the provisions of |

this part, the date of the reporting period for such r~nort shall end on Decem-
ber 31, and the report shall be filed not later than January 31 of the following
year. [Acts 1992, ch. 809, § 1.]

Effective Dates. Acts 1992, ch. 809, § 2.
April 29, 1992,

2-10-114. Campaign funds — Allocation of unexpended contributions
— Use of funds [Effective January 1, 1993]. — (a) Any candidate for public
office in this state with an unexpended balance of contributions after the
election shall elect one (1) or a combination of the following for allocation of
such funds within sixty (60) days of such election: '

(1) The funds may be retained or transferred to any campaign fund pursu.
ant to Tennessee reporting requirements;

(2) The funds may se returned to any or all of the candidate’s contributors
in accordance with a formula or plan specified in the candidate’s disclosure of
the allocation;

(3) The funds may be distributed to the executive committee of the candx-
date’s political party;

(4) The funds may be deposited in the volunteer public education trust fund
established under title 49, chapter 3, part 4;

‘ (5) Tg:e funds may be distributed to any organization descnbed in 26 U.S.C.

170(c);

(6) The funds may be distributed to an organization which has received a
determination of exemption from the United States internal revenue service
pursuant to subsection (3) or (4) of 26 U.S.C. § 501(c) if such organization is
currently operating under such exemption; and

(7) The funds may be used to defray any ordinary and necessary expenses
incurred in connection with the office of the officeholder. Such expenses may
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83 CAMPAIGN FINANCES 2-10-115
include, but are not limited to, the cost of advertisements, membership fees,
and donations to community causes.

(b) Except as provided in subsection (a), no candidate for public office shall
use any campaign funds either prior to, during or after an election for such
candidate’s own personal financial benefit or any other nonpolitical purpose
as defined by federal internal revenue code. A violation of this subsection is a
Class two (2) offense as defined in § 2-10-110(a)(2).

(¢) If the allocation made in accordance with subsection (a) is made after
the post-election report required by § 2-10-105(c)(4), then a report of the allo-
cation shall be filed within twelve (12) calendar days at the same office and
with the same information as required in § 2-10-107 for expenditures. [Acts
1992, ch. 932, § 1.]

Effective Dates. Acts 1992, ch. 932, § 5.
January 1, 1993.

2-10-115. Allocation of unexpended election contributions [Effective
January 1, 1993). — (a) Any candidate for public office in this state with an
unexpended balance of contributions after the election shall elect one (1) or a
combination of the following for allocation of such funds within sixty (60) days
of such election:

(1) The funds may be retained or transicrred to any campaign fund pursu-
ant to Tennessee reporting requirements;

(2) The funds may be returned to any or all of the candidate’s contributors
in accordance with a formula or plan specified in the candidate's disclosure of
the allocation;

(3) The funds may be distributed to the executive committee of the candi-
date’s political party;

(4) The funds may be deposited in the volunteer public education trust fund
established under title 49, chapter 3, part 4;

(5) The funds may be distributed to any organization described in 26
UsS.C., § 170(c);

(6 The funds may be dmtnbul:ed to an organization which has received a
determination of exemption from the United States internal revenue service
pursuant to subsection (3) or (4) of 26 U.S.C., § 501(c), if such organization is
currently operating under such exemption; and

(7) The funds- may be used to defray any ordinary and necessary expenses
incurred in connection with the office of the officeholder. Such expenses may
include, but are not limited to, the cost of advertxsements membership fees,
and donations to community causes. -

(b) Except'as permitted in subsection (a), no candidate for public office shall
use any campaign funds either prior to, during or after an election for such
candidate’s own personal financial benefit or any other nonpolitical purpose
as defined by federal internal revenue code. A violation of this subsection is a
Class two (2) offense as defined in § 2-10-110(a)(2).

(c)-If the allocation made in accordance with subsection (a) is made after
the post-election report required by § 2-10-105(c)(4), then a report of the allo-
cation shall be filed within twelve (12) calendar days at the same office and




2-10-116 ELECTIONS 84

with the same information as required in § 2-10-107 for expenditures. [Acts
1992, ch. 978, § 1.]

Effective Dates. Acts 1992, ch. 978, § 8.
January 1, 1993.

2-10-116. Acceptance of honorarium by public official [Effective Jan-
uary 1, 1993]. — (a) The acceptance of an honorarium by a public official in
such person’s capacity as a public official is prohibited. “Honorarium” means a
payment of money or any thing of value for an appearance, speech or article,
but does not include actual and necessary travel expenses, meals and lodging
associated with such appearance, specch or article.

(b) Acceptance of an honorarium for an appearance, speech or article by a
public official in such person’s capacity as a private business person, profes-
sional or tradesperson is not prohibited. [Acts 1992, ch. 978, § 4.]

Effective Dates. Acts 1992, ch. 978, § 8.
January 1, 1993.

PaArT 2—REGISTRY OF ELECTION FINANCE

2-10-201. Short title. — This part shall be known and may be cited as the
"Registry of Election Finance Act of 1989.” [Acts 1989, ch. 585, § 1.]

2-10-202. Legislative intent. — It is the intent of the general assembly to
provide adequate financial disclosure by public officials, candidates for public
office, and lobbyists. Furthermore, it is the intent of the general assembly to
establish a registry of election finance to ensure enforcement of these statutes.
[Acts 1989, ch. 585, § 2.]

2-10-203. Registry of election finance — Creation — Appointments —
Qualifications — Administration. —(a) There is hereby created as an inde-
pendent entity of state government a Tennessee registry of election finance.
The registry shall be composed of seven (7) members appointed as provided
herein. Appointments shall be made to reflect the broadest possible represen-
tation of Tennessee citizens. Of the seven (7) members appointed, at least one
(1) shall be a female and one (1) shall be black. However, a black female shall
not satisfy the requirement of one (1) female and one (1) black. Each member

- shall have been a legal resident of this state for five (5) years immediately

preceding selection. Members shall be at least thirty (30) years of age, regis-
tered voters in Tennessee, not announced candidates for public office, not
members of a political party’s state executive committee, shall not have been
convicted of an election offense, and shall be persons of high ethical standards
who have an active interest in promoting fair elections. Gubernatorial appoin-
tees shall be subject to confirmation by joint resolution of the general assem-
bly. Such appointees shall have full power to serve until any vote of
nonconfirmation.

(b)(1) For administrative purposes, the registry shall be attached to the
department of state for all administrative matters relating to receipts, dis-
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2-19-132

Code Commission Notes. Portions of this
section have been rewritten by the executive
secretary to the Tennessee code commission to
implement Acts 1989, ch. 581, § 113, effective
November 1, 1989, which requested that the

ELECTIONS

leting the penalty provision and inserting lan-
guage to indicate violation of the section is a
Class -C misdemeanor.

Cross-References. Penalty for Chu C mis- -

demeanor, § 40-35-111.

116

executive secretary amend this section by de-

2.19-132. Corporate funds — Improper use in election. — (a) It shall

be unlawful for the executive officers or other representatives of any corpora- |

tion doing business within this state, to use any of the funds, moneys, or
credits of the corporatxon for the purpose of aiding either in the election or
defeat in any primary or final election, of any candidate for office, national,
state, county, or municipal, or in any way contributing to the campaign fund
of any political party, for any purpose whatever.

(b) The prohibition of subsection (a) shall not apply to a contribution made
by a national committee of a political party as defined in 2 U.S.C. § 431(14)
and (16), which has incorporated in accordance with 11 C.F.R. § 114.12(a),
when such committee contributes to a state political party executive commit-
tee, established by chapter 13, part 1 of this title, if the funds contributed do
not contain any corporate contributions to the national committee of the polit-
ical party. [Acts 1972, ch. 740, § 1; T.C.A., § 2-1932; Acts 1989, ch. 357, § 1;
1990, ch. 841, § 1.]

Attorney General Opinions. Constitution- cal campaign contributions, OAG 88.63

ality, OAG 85-081 (3/14/85;; OAG 86-36
(2/18/86).

Application to corporatioft whose charter has
been revoked, OAG 87-16 (1/27/87).

(3/21/88).

Corporate administrative expenses in de-
ducting union dues used partly for campaign
contributions, OAG 88-96 (4/25/88).

Corporate contributions for inaugural festiv-
ities, OAG 87-38 (3/11/87).
Insurance company, trade association politi-

Legality of corporate contributions to politi-
cal action committees, OAG 90-97 (10/12/90).

2-19-133. Penalty for improper use of corporate funds. — Every execu-
tive officer, agent, or other representative of any corporation, doing business
within this state, who knowingly consents to, approves, or aids in the use of
the funds of a corporation, for any of the purposes mentioned in § 2-19-132(a)
commits a Class C misdemeanor. [Acts 1972, ch. 740, § 1; T.C.A., § 2-1933;
Acts 1989, ch. 591, § 113; 1990, ch. 841, § 2.]

Cross-References. Penalty for Class C mis-
demeanor, § 4J-35-111.
Attorney General Opinions. Application

to corporation whose charter has been revoked,
OAG 87-16 (1/27/87).

2-19-134. Coercing or directing employees to vote for measure, party,
or person — Penalty. — (a) It is unlawful for any person to coerce or direct
any employee to vote forany measure, party or person who may be a candi-
date for any office, or for any person who may be a candidate for nomination
for any office, to threaten the discharge of such employee if he votes or does
not vote for any such candidate for nomination or for office, or for any particu-
lar policy or measure.

(b) It is unlawful to discharge any employee on account of his exercise or
failure to exercise the suffrage, or to give out or circulatg any statement or
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