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on behalf of our client, the Texas Air Corporation PAC
(TACPAC), we request an advisory opinion to address a situation
that has arisen and for which we find no guidance in the Act or
in advisory opinions on the record.

Dear Sirs:

4K >

Under the regqulations governing affiliated committees, the
committees of parent and subsidiary corporations are considered
affiliated. 100.5(g) (2). This is presumably based on the
implicit control a parent exercises over a subsidiary. 1In the
past, The Texas Air Corporation PAC has reported to the FEC that
it is affiliated with the political committee of its subsidiary,

Eastern Airlines.

Eastern Airlines is .currently involved in . bankruptcy

Viohiiau .. .
NDI_SSIHNDJ) NUlla,

proceedings. Pursuant to these proceedings, there has been a

court order prohibiting Texas Air from any further involvement in

management and decisionmaking for Eastern. In TACPAC’s unique

situation, the parent in fact exercises no control cver the
subsidiary. Query whether true affiliation exists. :

The Commission often looks for other ”indicia” of control in
determining whether affiliation exists. 100.5(g)(2)(ii).
Analysis of these indicia in our client’s circumstances again
fails - to provide a clear cut answer. Although Texas Air con-
tinues to own 100% of the stock of Eastern, it is unable to vote
the stock, or in any way to exert pressure or authority over
Eastern officers or members. It is a possible outcome of any
reorganization plan that Texas Air will have its stock ownership
substant:.ally reduced or eliminated altogether.

Any bylaws or other documents which. may indicate the

authority of Texas Air to direct Eastern are defunct; they "are

Q3A



superseded by the court order. Similar patterns of contributions
are unlikely since there is no coordlnatlng communication between
persons administering the two PACs. Transfers of funds between
the two commxttees would be prohiblted by the court order.

.Based on this informatlon, we believe that the Texas Air
Corporation PAC and the Eastern Airlines PAC are “disaffiliated”.
If your advisory opinion indicates that the committees are
disaffiliated, the Texas Air Corporation will amend its Statement -
of Organlzation to reflect this disaffiliation and will observe
the contribution limits as an unafflllated committee.

Please contact me if additional - 1nformatlcn is necessary to
your deliberations. Our client and we look forward to your

‘review of this informatxon and your prompt -reply.

Sincerely,

N =
™ ™\ 1 ’\"—

Carolyn F. Bigda
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Mr. Brad Lichfield

Federal Election Commission
999 E street, N.W. .
Washlngton, .C. 20463

Dear,Mrf’Lichfieldz

Thank you for youf, recent _cail reqﬁesting additional
information relating to the Texas Air request for an advisory
opinion. I’ve pulled together these materials which I hope will

be helpful to you:

1. Judge Lifland’s order appointing
Martin Shugrue as trustee of the
Eastern estate.

2. Judge Lifland’s ruling on the
appointment which describes in
some detail the current relation-
ship between Texas Air and Eastern

(see pages 8 and Il).ﬁb§$

Please let me know if any further research on my part would
be useful. .

Cordially,

!
o
W: X ."—

Carolyn F: Bigda .
/tls | '

Enclosures ' nk 06C ’w"&
' CSee also QQ /12--1§
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SOUTHERN DISTASC? OF NEN YORK

,{

In the Matter

Case No. 89 B 10448 2L
. LB RUTIE A
TNOSPHERE CLUBS, K.,

EASTENN AIR LIS, DIC., (Chapter 11)

E

_h:utulndtt
for

]

.Budwthoenl the Unitsd

ﬂutmun Shugrue, Jr., has been
, by the mummmnmum

wﬁaﬁdﬁmum, is hexeby ’

. ORCERD, that, pursuant to 1i 0.5.C. 1104(c), the appeintmnt of
mm'm"“o“mmth w

Datad:  New York, New wm
‘ April \q , 1990

ill
..g
|



AEBKUA 1ELELUFIEK &30 o O=LI~3IVs 1&s L { FM2 &£03 1040 ” CUCODIVLHD » PF 9

MAY 21 '90@ 13:23 PAGE . @3

UNITED STATES BANKRUPTCY COURT |
mmcrormm

Ill re .

. _ _ - . Chapter 11 Case Nes.
TONOSPHERE CLUBS, INC., and 89 § 10448 (BRL) and
SASTERN AIR m. INC., , . 89 B 10449 (IIL)

Debtors. ABSTRACT OF BRMCH
%—
- e Savassonnscas =X :

| Before: Hon. Burton R. Lifland, Chietf U.3. Bankruptoy Judge

BACKGROUND

on mfch 9, 1989 (the "PFiling Dnt.") .usutn Aly ﬂms,‘ Inc.
and its affiliate ZIoncsphere Clubs, Inc. (the “Debtors* or
“Eastern") each filed a voluntary petition for relief under chapter
11, title 11, United States Code (the "Codg"). By order dated 3
Mazch 9, 1909,' the cases wveres cohsoliéaeod '-tei' proeoduni purposes
only. Since the Filing Date, the o.buu have continued to operate |
their businesses as dabtors-in-posuuion pursuant to. codc §§ 1107
and 1108. : .
Approximataly, 13 months after the Filing Date, the otuch;
Committes of Unsecured Creditors of Eastern (the -_'Cc-um-i.
pursuant to Code § 1104, has moved this Court to appoint a Chapter
11 trustes to replace the dnuhiamm. in oxder “to
enhance the vﬁhu’ of the estate” and procsed tovard a Tviable
‘reorganization®. Prior to this time, the Committse has had a v;ry
cooperative relationship with the Debtors. For example, on at
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1-_;.: tvo separate .oeeu!.ohs.’_ in Jui'r 19609 and hb:ufuy 1990, the

_Cmieui authorized the issuance of press relaasss in . support of

the Delitors’ management. In additien, the Debtors have obtained

" the use of $320 million of escrowed cash collateral: since the

PMling oigc vithout cbjection from the Committes. Moreaver, since
the Filing Dats, the Committee has also supported the Debtors' |
asget disposition program, the procseds of vhich m. bean used to
fund Zastern's massive losses totaling over $1.3 billien,

At the end of March, the Committes lost all confidence in

Eastern's management vhen Eastern anncunced to the Committae that

11: oncs again weuld have to renege on its previcus agreament
entered into six veeks earlier, and oahodud in what' has b«n
referrsd to as the "Fifty-Cent® plan. Eastern reported to the
cohittn that its previous: tofoease ‘had to be modified and ezm.
its lassu in 1990 were now being ucimend at 3329 7 -nuon.
vhich is $184.4 million more than the $148.3 li.inoa t!m: had been
forecast in January. The Committee responded to Eastern's new
assessment by demanding that ‘rc'.xa"s, Adr Corp. ("'roaui Alr®), as
Eastern's parent, indemnify on a subordinated basis the coﬁeinuinq
iuqqqr_uq losses of Eastern. It vas énlr agftsr Texas Alr failed
to guarantee such an indemnification that the Comittss filed its

motion to appoint a trustee.

. The Conutu asserts in its uuon that a trustae is
vmantod in this instance because, jintar alda, (1) mt_.m's
devastating, constantly expandirg _and unending losses iu ,o,atgnuiy
dinaq.tng to unsecured creditors and t:h_orét_qti to ia. 'tueou'-ea. of
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the estate: (2) Texas Alr and Rastern have d-_aucum thelir |
inability to project the zesults of cperations to the extent that
the Committee has lost confidence in their stevardship of the
'businuu and (3) Bastern and roxu Aly have ropnudli reneged on
- their plan of rurqcntuetcu agreements vuh the Committee, such
that the Comaittes has no confidence in the ability or willingness
of the Debtors and its commen equity holder to adhers to basic
undorseandtnql |

It should be noted that the Committse's motion differs from
the notion for the appointment of & trustes filed by the Alr Line
91,10?.'3. Association ("ALPA") uv_.ril. ‘days agter tln commenceasnt
of this case. The ALPA .n_pe_!.cn vas based on alleged pre-petition
a‘cti.,vif.y of the Mtais. In April 1989, fhh Court appointed an
Examiner to investigate these allegaticns, and  deferred
consxdcration -ot ALPA'S moeicm pondinq tho upo:t of tn- !xnimr..
on Mareh 1, 1990, after an extensive investigation spanninq the
course of 'apprexiuul.? eight uonth!. the !;ﬁiapr_ filed liis report
fev‘;a_rdinq the pre-petition t:am.c_tilm botvm the Debtors and
Texas Air and its affiliates. The Examiner concluded that vith
respect ‘to 12 of the 15 transactions twi_cyul. utt_tcﬁnt facts
oih_tod to varrant ths asserticn of colorable causes of action en
the q:oum that such tth constituted muuxoa
| coxmymu'. The report valued thoss causss of mien at betveen

$285 and $403 million. Although Zastern and '!mo Aly executed a
Memorandum of Understanding uut the Exaniner to uetl.o au chtu

arising out of the pro-pattnon transactions, Texas ur and mnzn



o o

ABRVA IELELUFIGK &30 WTLITIVI I&s 1D T PRUIJEOT 19 . CVEUVIVETY

MAY 2! '9@ 13:22 PAGE . @6

have vehemently denied any vrongdoing. The Committse's motien,
hovever, {s not framed to include thess pra-patition activities as
g:ound- for the appoﬁ_umne- of a trustes. Instesd, the Committes,
recognising that the settlement 'o't'_- these pre-petition’ activities
may no longer exist in view of the aberted 808 plan, alse 1u¢1uﬁoi

_ a.aqumtumcmmmntetamuommumum th.
cl.uu aqame Taxas M.r and others.

mpu: 11 oe the Code is dutqmd to auov the debtor-in-

'posuutcn to .retain unagome and centrol ot the debtor's

buninou operations unl.ess a party in Lnumt ean prove that the
appointaent of a ttuntu is warraneod. | n_n_qlmm_m
Distributors, Inc., 42 Bankr. 402, 409 (hnkt E.D.N.Y. 1984): In
re BAI COrp,, 42 Bankr. sss, $97 (Bankr. D.Conn. 1984) In re la

'w 3 Bankr. 169, 174 (unn- N.D.Ga. 1980). Tha

appoiutaont of a trustee 1n a ehaptor 11 case is an oxtrurdimry '

. remedy. nmnum..ammm 77 Bankr. 124,

136 (Bankr. ¥.D. Ghie 1987); Wmm

- 64 m 557, 560 (lanla- '8.D. Ind. 19.‘)! In ra _Anchorage £oat

m 2 C.B.C.24 348, 361 (Banke. 2.D.N.Y. 1980). Thare is
a.strong presumption that the debtor should be permitted to vemain |
in possession absent a snovi.nq of need for the amtneunt of a

trustes. Committee of Dalkon Shield Claimants v, A M. Bobins Go.. -

| ' Ing., 828 F.2d 239, 241 (éth cz:. 1987) 3 m_n_m; u'um 46,
- 47 (Bankr. W.D. Tex. 198S); xn_n_mm $ Banke. 758, 187
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(Sanke. D. Mass. 1980).
socuon 1104(a) of the Code provides:

~ (a) At any ‘time after the commencement of the case
but before contirmation of a plan, on request of a pa
in interest or the Unitad States trustee, and after
notice -and a hearing, the court shall ozder the
appointaent ot a trustee~~

(1) for causs, including Zraud, duhomty
incompetence, or gross mismanagement of the affairs of
the debtor by current management, either before or after
the commencement of the case, or similar cause, but neot
including the number of holders of securitiss of the
debtor or the amount of assets or u-buw.u of the
debtor; or

(3) if such appol.nmnt 1. in th. inurut of
.creditors, any equity security holders, and other-
interests of the estate, without regard to the number of
holders of securities of the debtor or the amount of
'assets or liabilities of the debtor.

Although in this case a f.uu four day ov!.donthx"y hurl.nq vis '
conduetad. in conaiderinq a ution for the appointaent of a
trustee, a bankruptcy court is not required to conduct a full
evidentiary hearing. In_te Casco Bay Lines, Ing., 17 Sankr. 946,
950 (1st Cir. B.A.P. 1982). The party requestisg the appointmant
of a trustee has the burdan of proof in showing "cause®. 8as, In

e _william A« Smith Conatr. Co.. Inc., 77 Bankr. at 126 In za

_ Cale, 66 Bankr. 73, 76 (Bankr. E.0. Pa. 1986); In e St. louis

mm, 63 Bankr ux. 138 (Bankr. E.D. No. 1985).
The evidencs ‘supporting the mton for the amtau-nt of a trustee
must be clear and eomincing. I1d.: In xa Bvans, 48 Bankr. at 47:
In re Tvisr, 18 Bankr. 574, 577 (Banke. 8.D. Fla. 1983). | |
. The lanquage of § 1104(a)(1) of the Code represents -
Congressional recognition that sm degres of llmmuont- exists



MAY.21 'S@ 13:23 PAGE . Q8

in virtually every insolvency case. w 48 Bankr. at 477
mm_m. 3 Bankr. at 174. The philosophy of. chapter
11 is to gtvo the debtor a "ueond chnnec' and, emht.ne vith
sich philasophy, currant zanagesent should be pon.lttu to tdoneuy
and corract its past aistakes. H.R. Rep. No. 598, 95th Cong., lst
Sess. 320 (1977). While a certain amcunt of mismanagement of the
debtor's affairs prior to the :":.unq date may not be'sufficient

grounds for the appnt_.nmnt' of a tmsui’. eonttm aismanagenment |
of the affairs of a debtor after tha £iling date is evidence of the
néd for thi. appoinmnt of a trustee. Sag, In ra Colhy Canatr,

- Sord., 51 Bankr. 113, 117 (Bankr. 8.D.N.¥. 1988); In.ca Mecornill
Bubi. Inc., 73 Bankr. 1013, 1017 (Bankr. S.D.N.Y. 1987),

Code § 1104(a)(2) creates a flaxible standard and num the
appoinmm'. of a erustu even vhen no "caun" exists. xn_n_ﬂum

_Steel Corp,, 871 P.2d 1217, 1226 (3rd Cir. 1989): 124 Cong. Reec..

H11,102 (daily ed. Sept. 28, 1978): 817,419 (daily ed. October 6,
1978). The Itouu Report summarizes the reasons for Congress'
adoption of a flexible standard tor g!_x. appointasnt of trustees.
The House Report, in part, reads as follovs:

The twin goals of the lundara for the a atuent of a

' trustse should be protecticn of the and
the intarests of creditors, as contamplated in current
chapter X and facilitation of a tnomintin that vnl
banetit both tha ocreditors and d-beou,
contemplated in current c!upm XX, uunehg qoau
is a difficult process, rcqui.ru ecmmutton of
nany factors.

H.R. m. NO. 598, 93th Cong., 1‘t Sess. 233 (1’7,, (n’h.'i’

'a'dddd) + Whers the debtor's business: effects snd; a large segment
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of the general mbuc'.' consideration of the "pudlic interest®
'beccmes & greatsr factor in deciding vhether to order the
appoinmne of a trustes. In this case, as has clearly been
articulated by this Court tize and tise aqain, the flying public's
interest must at all times be taken into acoocunt. |

With respect to whether a trustse should be appointed under |
Code § 1104(8)(2), courts “eschev rigid absolutes and lock (] to
the practical realities and necessities,® In.re Hots) Associates,
Ing., 3 Bankr: 343, 345 (Bankr. E.D.Pa. 1980). Among the factors
considersd ares (i) the trustvorthiness of the debtor, In.xe Evana,
48 Bankr. 46, 48 (Bankr. W.D.Tex. 1988); (i1) the debtor in
posseu.i.on's past and pnnne portozum and progpects for the
debtor's rehabilitation, Wmm 64

Bankzr. S57, 561 (Bankr. S.D.Ind. 1986): In re L.S. Good & Co,, 8
Bankz. 312, 318 (Bankr. N.D.W.va. 1980): (iii) the confidence --

or lack thereof -- of the business community and of creditors in
present aanageaent, W 11 Bankr. 5352, 554
(Bankr. S.0.¥.Va. 1981); and (iv) the benefits derived by the
appointzent of a trustes, bu.ane.d aq.hui the cost ot the
appointaent, mmwmmm._xm 102 unkr
666, 678 (m ¥.D.Tenn. 1989).

Throughout this cise, Eastern has contimually made cperating
projections which it has failed to achieve with the resultant
losses being borm by the unsecured creditors. Por instance, in
Eastern's April 1989 Business Plan lf vas pnjocud.eim: Zastern
vould suffer .opohttnq losses of appml_utol.y 3033.4 aillion for
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the period rom April through December, 1989, but concluded ew-.'

| Eastern Md m lllvmur proﬂ.tlblo hl 1990, CM have
-smmun m {ncone in 1991 and thereattsr. The actuul. ruu:l
and curnne projocum are as follovs:

(1) Loases from April 1989 tarom year end exceeded
$86S million, more than 136% of the mn Business Plan
ptojocumx

(14) Losses !m npulhu- 1989 mm year end
exceeded $400 million, more than 1708 of the August
Business Plan projections of $235.5 millions =

'(411)° Looses for 1990 are now projected to be $329.7
million, $184.4 million greate¥ than the $145.3 aillion
projected in the January Business. vluu

. (iv) Llosses for 1991 are projoctod ‘to be not less than
anothlr 3120 million; and

- (V) s!.nc. the filing date, opoutinq l.ouu have amounted to
more than $1.2 bu.ucn. -

By adntuion of tm chaimn of the Boa:d. Frank Lorenzo, thon} v

| losses have wxpod oue the pazrent Texa_s Alr's equity.

Eastern has also come to & number of agreements vith the
Committae coneoming potcneial p:l.ans ot reorganization, but :uurn
has been umblc to meet the um ot such agreements. Fros the
July 1989 plan which provided _.tor the u:_u-eurqd crudtgo;s_‘ee-

- :oéd.vo 1008 of their claias plus post-petition interest, Eastern's’
most recent proposal now pmidu that w cteditora vtu'
tmhn only amoxintoly as$ of their claims with uot of the
paynents bctag spread over a number of years. An interia "pPifty-
Cant® plan vas _miégrqd. Thus each succeeding o!!.t" vas one-halt
of the previocus one. ' | o ' '

 The Dobfo:_t‘ !.ti':lbtll_w-_;_o ﬁko reliable cperating n'tluus,
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even over the shortest of tise periods may be illustrated by the
Debtors present quest to use $80 millien of escrowved eilﬁ. for
purposes of scheduling, on Priday April 6th, the Debtors contacted
the court and'_ indicated the need for an ou:qouy hearing for the
transtusion of cash to be heard no later than April 12th. At the
hearing on April 13th, the Debters indicated in court that they
could get by until smth. early this wvesk. The Debtors now
indicate that its cash needs ars such that it can contisue through
the rest of m month vithout additiocnal cash. At no time has it
indicated what interia m:ﬁomy amcunts, if any, vers necessary.

.During the hearing it developed that the emergency need vas $14

million dollars for pension fund payments, but that dua to Texas
Alr's payment of tna.t sun the izmediate crisis had passed.

A debtor-in-possession muat act as n vgiduciary of his
croditora' to "protact and to conserve propom in his posuuton
for the benefit of creditors®, and to "refrain (] freoa ace!_.m in
a manner vhich could damage the estats, or hinder a successful

reorganization of the business.® xn_n_:nm_amum.. 86
Bankr. 455, 457 (Banke. W.D. Pa. 1988). As the court in Sharen

- Stae) observed, "the most common basis for appointing a trustee

under § 1104(a) (1) is £or gross wismanagement and incompetence.®
n.. at 438. | .

A debtor-in-possessicn has all the duties of a trustes in o
Chapter 11 case, .meludinq the duey" to protect and conservs
property in its possession for the benefit of creditors. In ra.
Devers, 759 r.2d 'm.. 754 (9th Cir. 1983); In re PFour Scors
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Broadeasting, Ing., 77 Banke. 404, 407 (Bankr. W.D.M.Y. 1987).
"The job of a debtor-in possession remains under the Code as that

described by Judge i‘:tondxy' == to get the creditors paid. In rs

. Wm 40 Bankr. at 727 (citing ILI'.I.Enzm
Robinson gtores, Inc,, 320 7.3d 940 (2d Cir. 1963)). A debtor-in-
poms_-ud's udncuﬁ obligation to its craditors includes
refraining from acting in a manner vhich could damage the estate,
or hinder a successful reorganization of .the. business. n_n
Thuzmond, 41 Bankr, 464, 468 (Bankr. D.Or. 1963). When a debtor-
ﬁ-_pon'uul,on. is iaqapqhh of perforaing Md duties, a Chapter
11 tmtu nf be appﬁtned. me. 73
nankr 1013, 1017 (Banky. S, D.H.Y. 1987).

In In.rs Pled Piper Casuals, Ing., w0 unkr 723 (hnkr-
s.D._N.!. 1984), the court appotntod a Chaptar 7 trustee after |
~ making the following finding: |

That is not to say that the debtor ‘Bay nevey riqhe
its ship. But it is to say on the evidence presented
such a possibility is not reasonably likely and,
accordingly, the creditors should not he asked to bear

the risk that the debtor's projections, already destroyed
in March, apri.l and May, vill somehow ocour . . . . -

Xd. at 727.

| In Inre Camdinal Industriss. Ing., 109 Sanke. 758 (Bankr.
" 8.D.0hic 1990), the cuditou committes, in mun for tha
appointaent ot s trustee, citad the debtox's humnu tinancial
.torocuu, failure to stea cash louu of $1.6 uxuen since the
bankruptcy filing, conzuc:s of interest and impropar prepetition
‘transfers.  Noting that “unsecured creditors are 'boln'g asked to .
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vait five to ten years® for the debtors te ¢enerate inceme for
aistributien, and that crediters had "lest £aith in the Debtors'
intentions and abilities to reorganize their affairs," the court
held that the failure to appoint a trustes would Yjecpardise
_whatever chance exists to realize the potential value of these
estates.® The court vent on to hold that "since the [unsecured
creditors] are willing to risk the costs, uncertainties and
dislocations, cccasioned by the appointment of a trustee, the Court
vill exarcise its equitable povers to order that appointsment.® In
ra_cardinal Industries, Inc,, 109 Bankr. at 767. |
| "sug_umy in this case, based upon the papers. filed, the

~ testimony adduced 'ovor the last four days and all the exhibits
admitted intec evidencs, this Court finds by clear and convincing
evidence uﬁf. the appointment of .aﬁ 'oporae:lnq_ trustee is varranted
under these circumstances pursuant. to both § -1104(a)(l) and
especially (a) (2) of the Code. The Debtors’ inability tb.témlcgc
.a business plan and make oparating p:ej-ccuo.m vhich have a
longevity of mers than several months, along with the continuing
enormous operating losses being nuiuimd by the estats, mandate
that this Court order the appointment of a trustes “for cause,
including . . . incompetence® under Code § 1104(a)(1). Morsover,
pursuant to § 1104(a) (2) of the cm.. the ippol.nh.nt of a trustse

- @ig in the interest of creditors, . . . (and) other interests of
the estate.® .It is undisputed that Texas Air no longer has any /
equity intersst in ?aptora. -c_onuqnonely'. the airline is now owned
By its creditors vho cannot be forced to subsidize a d,ob'torftn-
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possassion foraver: In this instance, vith Mr. lorenzo at the
throttle, or hovering over it, Zastern Nas used $1.2 billien to
'egugl® this recrganization trip. The time has come to ropueo the

pilot to captain Eastern‘s crev. _
In omteica to eao cenueu'c motion to appoint a m-m, |
L the Debtors argue that the huqo losses and nissed projections vere
caused not by umémn.e arrors, but because of un;xpceeod cost
increases and o general downturn in the airline industry. The
Debtors llld assert that even omm in the airline 1ndutry
nissed their projoceiom during um tize pericd. The mu'
_ contentions, hovever, are unpersuasive. Irrespective of fault, the
uqnitud; of the Debtors' losses together vith the Debtors'
m'abs_u_ey to make reliable forscasts, even over a shert period of
time, supports a tind;nq that Zastern's owner nmanager, | as
'poésonttiod by the Chairman of the Board of botli'the parent and the
Debtor, is not competent to r'oo:qc‘n_i.'u this estate.

In addition, a substantial bg:t of the Debtors' defense has
revolved around its assertions that this is an extraordinary
bankruptcy case and that Eastern's management has had to rebuild
cperations in the most adverse of circumstances in the centext of |

" an intense labor conflict. Thdeed, this has been an extraordinary
' bankruptcy case in that the émituo hu luppoi-ud thou Dabtors
for 13 months in hopes thatmymldhm.temmim
mund Hovever, $1.2 billion later, th.l.s has not occurred.
Mthough it is undisputed that Texas AMr's tneo:ut as oquny
holder. has baen viped out. roxqq Alr as Eastern's parent.has been
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unvilling or perhaps unable to adaquataly support these struggling
_Debtors through their storay course _iu_ ‘chapter 1l. This is
suggestive of parental neglect. Texas Air is nov risking unsecured
" oreditors funds, Thus, in 1ight of the histery of this case in
vhich Rastern and Texas Alr have again demonstratsd insufficient
_stability and resolve in keeping to its promises and agreements®
vith the Committes, the Committee’s resolution that "it has no mere -
to give® is fully jutighd. 12 Texas Alr is no longer willing or
m put up adequate risk money to support Zastern, it cannot
expect the unucu:d creditors to eontlnuauy tund and endurs the
perpetually noununq losses. ' o
' Additionally, Zastern contends that its ability to rebuild its
operations and attract passengers has been adversely atfected by
the negative publicity from "leaks" coming from tho c’u-_tttu and
from the Prefarred Shareholders Couituoi "nqhidluon' analysis
in zesponse: to one of Eastern's 1990 requests for use of
unencumbered cash collateral. The evidence does suggest thit thers
is a corrslation between the negative publicity and the ability of
tni Debtors ta attract additional passengers. However, the Debtors
cannct shift the blame for these huge losses vhich have been
generated cver the past 13 months. Indeed, thase losses standing
alone are a sourcs of Mﬂti\l‘- publicity. As stated by Rastern's
‘ovn counsel, -"the ultimate responsibly lles with managemenc.®
The Debtors also argue that the Committee's motion is actually
a disquised attempt to have the Eastern estats liquidated, or in
the alternative, that . the appointaent oi a tmu,.' would
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effectively lead to the liquidation of the debtor. Hovever, the
iogtfatm of tuoj M&euo in bri#qm on its motion is not
- relavant to a douriimtion- pursuant to § 1104(0) of the Code.
Furthersore, as has been reiterated several times thmgheue this
_ huri.ng tn!.l Court has alvays omtdor«l that & trustee, if
_appointed, would be empovered, and indeed mandated, to oparate and
 wanage the airline as a going concern. The sane mandate is
_strongly urged by the Committes. Likevise, the Debtors have not
convinced this Court that a highly qualified airline exacutiva vith
the authority to continue employment of llmuls on mqmnt tean
-would not be able to o‘pcnto' this airline more effectively and
avoid liquidation than the current _c_ltscu'etéuu'y invelved Chairman
of the Board. R o
Further, the Debtars attempt to show that the appointment ot

a trustee _w_ould derail, or at Ic'u_t_ delay, the _Dtparﬁin‘t of
~ Transportation's (the "DOT") approval of the Debtors’ sale of Latin
Anerican routes to American Airlines is not compelling. Compents
‘on the record by the United _seaeqs-aetomy'.s office, speaking gor .
the Departsent of Transportation, indicate that the appointment of
a trustss, par_ga, vill have no effect on their deliberations or |
. on the expedited aspproval schedule which has been previdusly

~ . Another basis for change at this time can ba found the DOT's
tindl.nq in a 1988 report that the labor nmqmnt discord, 42 not
mtod. could ultimately atfect n!cey. It is clear that over the
. 13 month course of thcu proceedings t_hac the labor struo_o_r lack
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of labor accord exists and confrontation remains. While it is
gratifying the rM has investigatad and given assurances as to the
continued safety Of the airline, the 1988 DOT investigation
conclusions vith respect to the effects of unabated hostility
should not be ignored. Under these circumstances, it would be

 inappropriate not to allov another marnager to m&nl.y addréss

this problaa. _
If this Court wers to deny the Committse's motion, the

~ Committse-has filed papers indicating that it will net suppert

further use of cash é'o;latinl’. ‘Morecver, no other interest group

will support the continued uss of cash. collateral wvithout the

appointsant of a trustee. It {s undisputed that without the
further use of cash collateral, the estata vill run shert of
operating funds. For this heed alone, the interests of creditors,
pro.‘.e.'rnd shareholders, employses, and the flying public are better
served by an order appotheinq' an operating trustee. |

This Court also finds in light of the statements mads in open
court, and the exhibits entersd into the record, that under tho.
Esployes Retirement Income Security Act of 1974, the appointament
of a trustee does not o‘!tmﬁu & change in the continued
existance of u's'tomﬁ controlled group which includes Texas Alr
and other of its subsidiaries, and thoutm does not alter the
l1iability of any membar of the controlled group for contributions
to, and employer liability arising. frem any termination o,
Eastern‘’s underfundsd pension plans vhi_h_ ‘8 m&r of the
controlled "g_m;. ' i .
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_ . coNcluaxoy
. n’m court finds that clear and convineing evidence has been
presented which mandates ordering the appointsant of a trustes
under both Code §§ 1104(a)(1) aul 1104(8) (2). Because the main
concarn of the trustes is to operate the airline, and eince many
of the functicns of the trustes under Code § 1106 have already been
 perforaed, or are being perforsed currently, until a further order
. fully specifying the pantquiaz duties and responsibilities of all N
 retained ptotmloml.'s is m&m. each entity msm to port'ui
' services f.or the b-aout ot tho estate should be authorized teo
coneimu supplylaq such p:otouiml. uw!.eu. Therefore it is |
ORDERED that The Unites States Trustee is directed to 'appot_ne
an eminently qualified person, vwith the ability to continue to
oparate the airline, as quickl.y_ as is puce#c—al,. and such person is
charged with cperating Eastern Airlines as & going cencern and
explering a viable business plan; and it is further
ORDERED that to nminimize disruption, dislbcation; and an
i.:rovouih_lo. dip into chaos, all professicnals pmi.imoly :'ouhnd-

pursuant to Code § 337(a)=(d) shall remained retained by the estate .

subject to further order of this Court, and to the extent special
| aughorizatlon is required, it is accomplished pursuant to Code § |
327(e), vith the mandate %o such professionals .to continue
providing all Mim inclm,ﬁ.iq lo§a1 services as such are
necessary and guont_ﬁl. to the estata; and {t is further

ORDERED that b.aﬁha the Evasiner's duties as specified in the



order appointing him have not yet been concluded, axcept for the
£11ing of his repert, his continued sexvice as special advisor to
perfora the cther functions as detailed in the order appointing
hia pursuant to Code § 1106 shall continue until further order of
this Court; and it is further

oanmn that the trustes is heraby authorized to use up to $80
million of the escrowed unencumbered cash.

The foregoing ruling is subject to modificatien in accordance
vith the needs of the estate. |

Dated: New York, New York

April 19, 1990 : . . .-,.

United States upRey Judge
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