
 

 

FEDERAL ELECTION COMMISSION 
Washington, DC  20463 

April 14, 1978 
 
AO 1977-37 
 
Mr. Robert Chanin 
1201 16th Street 
Washington, D.C. 20036 
 
Dear Mr. Chanin: 
 

This letter is in response to the above referenced request for an advisory opinion on 
behalf of the National Education Association Political Action Committee (NEA-PAC) submitted 
on July 25, 1977. Specifically, your request concerns the application of 2 U.S.C. 441b(b)(3)(A), 
as amended by the Federal Election Campaign Act Amendments of 1976, and 114.5(a)(1) of the 
Commission's regulations to two proposed systems of collecting political contributions. 
Independent approval is sought of the two proposed collection systems, therefore this response is 
divided into two parts. 
 

Your request sets forth two systems for the collection of contributions from NEA 
members and service fee payers, to a separate segregated fund. The proposed systems are offered 
as alternatives or variations to the reverse check-off procedure. The reverse check-off procedure 
is a collection system which entails the deduction of political contributions along with the 
members' dues or service fees for non-members. If the individual wishes to retrieve the political 
funds, the monies are refunded at a later date upon the submission of a written request. As your 
request recognizes, the Commission has taken the position that the use of the reverse check-off 
procedure, by itself, is in violation of 2 U.S.C. 441b(b)(3)(A) and 114.5 of the Commission's 
regulations. 
 

NEA is described as a labor organization with an affiliated three tiered structure requiring 
a member to join the national, state and local affiliates. The proposed collection systems are to be 
implemented at the local level by some 10,500 local affiliates. The political funds are collected at 
the local level, transmitted to the state affiliates and then transferred to NEA. It is further asserted 
that the justification for preserving the use of the reverse check-off procedure is that local school 
boards are mechanically unable or unwilling to deduct different amounts for different employees. 
 

A payment to a separate segregated fund must meet certain requirements established by 
the Act and Commission's regulations. One requirement the fund must fulfill is that the 
contributions must be voluntary. See e.g., 2 U.S.C. 441b(b)(5) and (6) and Commission 
regulations at 11 CFR 114.1 (i) and 114.5(a). Additionally, the solicitation program must be 
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designed and implemented in a manner which includes informing the individual solicited of the 
political nature of the fund and that he or she is free to refuse to contribute to the fund. 2 U.S.C. 
441b(b)(3)(B) and (C). Inter alia, the statute and the regulations make it unlawful for a fund to 
make a contribution which is derived from dues, fees or other monies required as a condition of 
membership in a labor organization or a condition of employment. 
 

Your request proposes four methods of payment to a separate segregated fund to be 
offered in varying combinations. The four methods are, a) the reverse check-off procedure, b) the 
annual cash payment option, c) the installment cash payment option and d) the premembership 
reimbursement system with payroll deduction. 
 

These methods are embodied in two proposed systems. System I offers the annual and 
installment cash options along with the reverse check-off procedure and System II offers the 
premembership reimbursement method.  
 
If approved, it is proposed that methods (a), (b) and (c) may be offered together, but method (a) 
will not be used other than in conjunction with methods (b) and (c). All methods will generally 
be offered together, but you request approval of method (d), the premembership reimbursement 
system, on the basis that it may be used by itself rather than in combination with another method. 
 
System I - Cash Payment Options 
 

System I proposes two options to the reverse check-off procedure. The first option 
provides that a member may choose to pay his or her dues in full, in cash or by check, at the 
beginning of the school year. The employee may or may not include a political contribution 
along with this cash payment. This method of payment is referred to as the "annual cash payment 
option". The second option under System I is essentially the same as the annual cash payment 
option but would allow the payment of dues in several installments. The request states that the 
precise number of installments would vary from state to state but in no case would be less than 
three. A political contribution paid in cash may or may not be included with the installment dues 
payments. This method of payment is referred to as the "installment cash payment option." 
 

Your request explains that four categories of members may pay their membership dues 
under System I. They are as follows: 1) new NEA members and NEA members who are re-
enrolled annually, 2) NEA members who have "continuous" membership without need for 
separate re-enrollment each year, 3) individuals who are nonmembers of NEA but are required to 
pay a service fee to NEA, and 4) individuals who are required to use a check-off. The first three 
categories offer the use of any of the three options available under System I, a) the reverse 
check-off procedure, b) the annual cash payment option, or c) the installment cash payment 
option. 
 

Those who have "continuous" membership which perpetuates from year to year absent 
withdrawal, will be informed of the options available prior to each membership year. Those 
individuals who are required to use a check-off either through statute or contract do not have the 
availability of a cash option. The request proposes that, "a contribution to NEA-PAC will not be 
included in the check-off unless the individual affirmatively indicates that such a contribution 
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may be included." This exception is offered despite the fact that it may create a disparity of 
check-offs among individuals within a jurisdiction. 
 

The Commission is concerned with the communication and implementation of any 
collection system, particularly where options are involved and implementation is to take place at 
the local level. Therefore, the acceptability of any system is contingent upon the demonstration 
that it is workable and can be properly communicated. 
 

Your request states that "the majority of NEA members prefer to pay their dues by means 
of payroll deduction and the local affiliates attempt to secure an appropriate check-off system 
through agreement with the local boards of education." However, a member who objects to 
making a political contribution must pay his or her dues in cash, under either cash method, to 
avoid utilizing the reverse check-off procedure, thereby losing the convenience of the payroll 
deduction. With these concerns underlying the consideration of the proposals, the Commission 
will respond item by item to both parts of System I. 
 
System I - Part A - Annual Cash Payment Option 
 

The annual cash payment option offers the opportunity to make a lump-sum cash 
payment of one's dues at the beginning of the membership year. This lump-sum payment would 
not require a dissenting member to make a political contribution, but would eliminate the 
availability of a payroll deduction option free of the reverse check-off. In that NEA members are 
required to pay dues to the national, state and local affiliates, and cannot join at one level without 
joining the other affiliates, the dues obligations are substantial.1  A lump-sum payment at the 
beginning of the school years provides a financially burdensome option. Therefore, the annual 
payment method does not provide an acceptable alternative to using the reverse check-off 
procedure. 
 

Additionally, since the proposed system would necessarily entail solicitation, it would be 
improper as to agency fee payers. The Act limits contribution solicitations by labor organizations 
to their membership; therefore, contributions from nonmembers of NEA, or any state or local 
affiliates, could be accepted only if made without having been solicited. 2 U.S.C. 
441b(b)(4)(A)(ii). 
 
System I - Part B - Installment Cash Payment Option 
 

The Commission considered the application of the Act and the regulations as to this part 
of proposed System I (including an alternative offering not less than 12 installments) and was 
                                                 
1  The following is an example of the dues in one jurisdiction for the 1976-1977 school year: 
 

MEA   $135.00 
MEA - P.A.C.   $    5.50 
NEA   $  30.00 
NEA – PAC  $    1.00 
GCEA   $  25.00__ 

$196.50 
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unable to render an opinion as to its validity by an affirmative four vote majority. See 2 U.S.C. 
437c(c). 
 
System II 
 

The premembership reimbursement method is a variation of the reverse check-off 
procedure and not necessarily posed as an option. Under this method of payment the political 
contribution would continue to be deducted from all employees' paychecks but upon the 
submission of a written request, NEA would return the political funds at enrollment instead of 
after enrollment as under the reverse checkoff procedure. For those individuals who are subject 
to continuous membership, NEA would refund those political funds prior to the beginning of the 
membership year. The funds reimbursed at the time of enrollment are automatically deducted 
from the employee's paycheck throughout the school year. 
 

The illegality of the reverse check-off procedure stems from the deduction of political 
monies from a member's paycheck even though he or she may not wish to contribute to the 
union's political fund. These funds are required as a condition of membership in that the political 
payment must be made in order to become a member or to maintain membership status in the 
union. The Act and the regulations prescribe that a refund of the political monies does not relieve 
the condition of membership proscription. The proposed premembership reimbursement method 
does not change the operation of a reverse check-off procedure, it merely alters the timing of the 
reimbursement. The reimbursement continues to operate as a refund in that there is a subsequent 
automatic payroll deduction of political funds and membership dues. The essence of the illegality 
of the reverse check-off procedure goes to how and why the funds are collected and not to the 
timing of the dissenting member's reimbursement. 
 

Additionally, the premembership reimbursement method requires a member not wishing 
to contribute to submit a written claim for reimbursement of political funds that will be deducted 
from his or her paycheck regardless of whether this member wishes to contribute. This 
requirement raises substantial questions as to whether a member's contribution is the result of an 
informed and knowing decision that complies with the requirements of the Act and the 
regulations. 
 

Therefore, the reimbursement of political monies at the beginning of the school year 
rather than one or two months later, does not relieve the proscriptions of the Act and the 
regulations. Also, the condition of membership provision is not a mere technical requirement 
relieved by adjusting the timing of the reimbursement. 
 

It is also noted that the problems associated with the solicitation of non-member agency 
fee payers exist under this system as well as System I. Therefore, since this system would entail 
the solicitation of non-members of NEA or its state or local affiliates, it would be unlawful under 
2 U.S.C. 441b(b)(4)(A)(ii). 
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This response constitutes an advisory opinion concerning the application of a general rule 
of law stated in the Act or prescribed as a Commission regulation, to the specific factual situation 
set forth in your request. See 2 U.S.C. 437f. 
 
       Sincerely yours, 
 
       (signed) 
       Joan D. Aikens 
       Vice Chairman for the 
       Federal Election Commission 


