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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 .

March 15, 2012
MEMORANDUM
To: Anthony Herman
General Counsel

Through: Alec Palmer

Staff Director

From: Patricia Carmona aiaa B
Chief Compliance Officer diie W
Tom Hintermister

Assistant Staff Director Thomas o comhomas :
Audit DiViSion Hintermister mnlml;mgu s

MartinFavin ~ Martin L. |t
Audit Manager  Favin /-E500000

By: Randy Harris ot
Lead Auditor "% Ha'}&é‘a:m.":-
Subject: Smoot for Congress (A10-01) - Referral Matters

On March §, 2012, the Commission approved the Final Audit Report of the
Commission on Smoot for Congress (A10-01). This report includes the following
matters that are referabie:

- Misstatement of Financial Activity
- Receipt of Apparent Prohibited Contributions

All work papers and related documentation are available for review in the Audit
Division. Should you have any questions regarding this matter, please contact Randy
Harris or Marty Favin at 694-1200.

Attachments:
Finding 1 - Misstntement of Financial Activity
Finding 2 - Recaipt of Apparent Prohibited Contributions
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| Finding 1. Misstatement of Financial Activity

Summary

A comparison of SFC’s reported financial activity with its bank records revealed a
misstatement of receipts and disbursements in calendar years 2009 and 2010. The
Interim Audit Report recommended that SFC amend its disclosure reports to correct the
misstaternents. No amended reports have been filed to date. SFC stated that it would file
the amended reports in the near future.

The Commission approved a finding that SFC misstated its financial activity for calendar
years 2009 and 2010.

Legal Staandard
Contents of Reports. Each report must disclose:
¢ the amount of cash-on-hand at the beginning and end of the reporting period;
o the total amount of receipts for the reporting period and for the election cycle;
o the tatal amount of disbursements for the reporting period and for the election
cycle; and '
e certain transactions that require itemization on Schedule A (Itemized Receipts) or
Schedule B (Remized Disbursements). 2 U.S.C. §434(b)(1), (2), (3), (4) and (5).

Facts and Analysis

A. Facts

The Audit staff reconciled SFC’s reported activity -with its bank records and identified a
misstatement of receipts and disbursements for 2009 and 2010. The following charts
detail the discrepancies and succeeding paragraphs explain the reasons for the
misstatements.

2009 Activity

Reported Bank Records Discrepancy
Beginning Cash Balance $0 $0 $0

@ March 11, 2009
Receipts $60,008 $60,038 $(30)
Understated
Disbursements $55,674 $54,678 $996
Overstated
Ending Cash Balance $4,334 $5,360 $(1,026)
@ December 31, 2009 Understated
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SFC understated receipts in 2009 by $30. However, when evaluating the identified errors,
regardless of whether the errors were positive or negative (absolute values), the Audit staff
discovernd that the committes misstated receiptn by $5,694 (52,862 + $2,270 + $562).

The misstatement of receipts resulted from the following differences:
e Receipts not reported, priwnarily contributions frony individuals $2,862

e Receipts reported twice 2,270
¢ Reported receipts not supported by bank deposits or credits 562
Sum of Reporting Adjustments $5,694

SFC overstated disborsements in 2609 by $996. However, when evaluating the identified
errors, regardless of whether the errors were positive or negative (absolute values), The

Audit staff discovered that the committee nnsstated disbursements by $4,305 ($1,383 +
2,922).

The misstatement of disbursements resulted from the following differences:

e Disbursements not reported $1,383
¢ Disbursements reported not supported by canceled checks 2922
Sum of Reporting Adjustments : $4.305
2010 Activity
Reported Bank Records Discrepancy
Beginning Cash Balance $4,334 $5,360 $(1,026)
January 1, 2010 : Understated
Receipts $170,698 $189,795 $(19,097)
: Understated
Disbutsements $199,604 $196,732 $2,872
] Overstated
Endinig Cash Balance $(24,572) $(1,577) $(22,995)
December 31, 2010 Understated
The understatement of receipts resulted from the following:
e Receipts not reparted : $22,417
e Receipts reported twice or incorrectly (410)
e Reported contributor checks returned by bank for insufficient :
funds with no repart adjustments (700)
¢ Reported receipts not supported by bank deposits or credits (1,810)
e Bank correction erroneously reported as receipt (400)
Net Understatement of Receipts . $19.097

SFC overstated disbursemonts in 2010 by $2,872. However, when evaluating the
identified errors, regardless of whether the errors were positive or negative (absolute
values), the Aundit atnif disnovered that the commistee misstated disbursements by
$35,357 ($15,481 + 19,876). '
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The misstatement of disbursements resulted from the following differences:

¢ Disbusements not reported $15,481
¢ Disbursemwats reported not supported by canceled checks 19.876
Sum of Reporting Adjustments $35.357

The reporting discrepancies noted above resulted in the $22,995 understatement of the
ending cash balance.

B. Interim Audit Report & Audit Division Recommendation
The Audit staff and SFC representatives discussed this matter at the exit conference held

-at the emd of audit fieldwmk, SFC reprosentatives acknowledget! the disczepancies in the

reports and indicated that the conmittee would file corrective amendments.

The interim Audit Report recommended that SFC amand its reports to correct the
misstatements for 2009 and 2010 as noted above and amend its most recently filed report
to carrect the cash-an-hand balance with aa explanation that the change resulted from a
prior period audit adjustment. It further recommended that SFC recongile the cash
balance on its most recent report to identify any subsequent discrepancies that may
impact the $22,995 adjustment.

C. Committee Response to Iaterixa Audit Report

SPC did not file any amended reports in response to the Interim Audit Report. In a
subsequent communication, however, SFC stated that the requested amendments would
be filed in the nvar future.

D. Draft Final Andit Report
In the Draft Final Audit Report, the Audit staff acknowledged that SFC had not filed
corrective amendments.

E. Committee Response to the Draft Final Audit Report
SFC represemtatives stated that they are working on filing amended reports.

Commission Conclusion

On February 24, 2012, the Commission considered the Aadit Division Recommendation
Memorandum in which the Audit Division recommensded that the Commisaion adopt a
finding that SFC misstated its financial activity for calendar years 2009 and 2010.

The Commission approved the Audit staff’s recommendation.

| Finding 2. Receipt of Apparent Prohibited Contributions

Summary
Based on a review of all contributions received by SFC, the Audit staff identified 15
contributions totaling $9,994 that appear to be from prohibited sources. The Interim

Audit Report recommended that SFC demonstrate that the contributions were made with
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permissible funds, or refund the contributions. In response to the Interim Audit Report,
SFC stuted that one of the contributisns in question was refunded, one was not from an
incorporatod entity, 12 were frens sole propriutons or partuerships, and one wea not
prohibitod but aesaited from a vendor ecror. Howaver, SFC piavidod nv docamentntion
to suppart its statoment and therefare the Aundit staff still oonsiders the contributions
totaling, $9,994 apparent prohibieed contributions.

The Commission approved a finding that SFC received apparent prohibited contributions.

Legal Standard
A. ‘Receipt of Prohibited Contributions - General Prohibition. Candidates and
committees may not accept contributions (in the form of money, in-kind contributions
or loans) from the wearury funds of the following pronibited souross:
¢ anrporatioas (this jorana sny incayporated orgartiaation, incinding a non-stock
corporation, an incoarparated memberchip organization, and an ineorparatod
cooperative);
labar organizations; or
national banks. 2 U.S.C. §441b.

B. Definition of Limited Liability Company. A limited liability company (LLC) is a
business entity recognized as an LLC under the laws of the state in which it was
established. 11 CFR §110.1(g)(1).

C. Applications of Limits and Prohihitions to LLC Contributions. A cantribution
from en LLC is subject to contribotion limits and prohibitions, depending on several
factors, as explained below:

1. LLC as Partnership, The contribution is considered a contribution from a
partnership if the LLC chooses to be treated as a partnership under Internal
Revenue Service (IRS) tax rules, or if it makes no choice at all about its tax
status. 11 CFR §110.1(g)(2).

2. LLC as Corporation. The contribution is censidered a corporate
confrthution—and is barred under the Act—if the LLC chooses to be treated
as a carporation under IRS rulcs, or if its shares are trnided pubiicly. 11 CFR
§110.1(g)(3).

3. LLC with Single Member. The contribution is vonsidered a rontribution from
a single individual if the LLC is a single-member LL.C that has not chosen to
be treated as a corporation under IRS rules. 11 CFR §110.1(g)(4).

4. At the time it makes the contribution, an LLC shall provide to the recipient
committee information on how the contribution is to be attributed and affirm
that it is eligible to make the contribution. 11 CFR §110.1(g)(5).

D. Questionablt Comiributions. If a contribution that presents genuine fjuestions
about its permissibility iz recaived and deposited, the irpasurer shall pwaee his aor hen
best efforts to deteamine wiiether it is from a prohibited source. I the legality of the
contribution cannot be verified in 30 days of the treasurer’s receipt, it shall be
refunded to the contributor. 11 CFR §103.3(b)(1).
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Facts and Analysis

A. Facts

Based en a review of all contributions received by SFC, the Audit staff identified 15
contributians totaling $9,994 that appear to be from prohibiied soutces. This azcount
includes cantrihutions from 12 LLCs, totaling $7,720, two corporations, tataling $700,
and one national bank, totaling $1,574.

The Audit staff requested that SFC provide documentation confirming how each LLC

.elected to be treated under IRS rules at the time the contributions were made. To date,

SFC has previded no such documentation. The Audit staff verified the corporate status
with the appnomiate Socratnries of State, but could not datermine the stutus of one of the
entities.

SFC incurred a negative bank account balance in November 2010, when it overdrew its
account with a debit charge for a rental car. In January 2011, the account was closed
when the bank posted a $1,574 credit. SFC provided no information to indicate that the
credit posted by the bank was the result of a deposit by the committee.

B. Interim Audit Report & Audit Division Recommendation

The Audit staff reqnested that SFC provide documentation from the bank exphaining this
transaction. SFC stated that it would provide a letter from the bank. To date, no such
letter has been provided. The Audit staff end committee representatives discussed this
matter at the exit conference iteld at the end of mudit fieldwork. The Audit staff requested
that SFC provide docunoentation verifying that the contributions in question were
permissible. To date, SFC has not submitted any additional documentation concerning
this matter.

The Interim Audit Report recommended that SFC provide evidence demonstrating that
the contributions in question were made with permissible funds. For the contributions
from LLCs, it was recommended that SFC provide documentation from each entity
explaining its tax treatment. It was further recommended that SFC provide
documeniation froan the bank exphininy the $1,574 aredit posted to SFC's aeqammt.

The Interim Audit Report stated that if SFC did not provide evidence that the funds wese
permissible, it should have made refunds to the contributors or disgorged to the U.S.
Treasury the impermissible amounts. The Audit staff requested that SFC provide
evidence of any refunds by providing the front and back of the negotiated refund checks.

In addition, If funds were not availeble to make the necessary refunds or disgorgement,
the Audit staff requested that SPC disclose the contributions requiring refunds on
Schedule D (Debts and Obligatiens) uatil funds becatme available to imnke such refunds.
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C. Committee Response to Interim Audit Report

In response to the Interim Audit Report, SFC stated that it refunded one of the two
corpomte cantributions, one was not from an incorperated entity, one was not pmafbited
but oither tht: remitt of 8 wvoador mror, and 12 were meade by eole pragrietors ar
partnerships.

In its response, SFC explained that the vendor error resulted from a double charge by a
rental car company, which led to a negative balance in the committee’s bank account.
According to SFC, the $1,574 credited by the bank to SFC’s account occurred after SFC
worked with both the bank and the rental car company to correct a duplicate charge by
the rental car company. The SFC did not submit any documtentation in seppert of this
explanation so the Audit staff still eonsiders the $1,574 to be an apparent prohibited
contritution from the bank.

With respect to the contribution SFC stated was not from an incorporated entity, the
Audit staff was unable to verify its corporate status with the Secretary of State. However,
since the name on the contribution check included “Inc.,” the Audit staff still cansiders
this item to be an apparent prohibited contribution.

SFC did not document the contribution it claimed to have refunded or the 12
contributions SFC claimed were made by sole proprietors or partnerships. Without the
further documentation recommended in the Interim Audit Report to support the
statements above, the Audit stoff eansiders the coniributions tataling $9,994 to be
apparent prohibited contributions.

D. Draft Final Audit Report

In the Draft Final Audit Report, the Audit staff acknowledges that SFC did not provide
any additional documentation related to these items and had not filed Schedule D to
disclose the amounts owed for refunds.

E. Committee Response to the Draft Final Audit Report
The SFC representatives stated thut they are still planning to obtain the necessary
documentation and filarg Schedala D.

Commission Cox:clusion

On February 24, 2012, the Commissian considered the Audit Division Recommendation
Memorandum in which the Audit Division recommended that the Commission adopt a
finding that SFC received apparent prohibited contributions.

The Commission approved the Audit staff’s recommendation.



