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LAW OFFICES OF ANDREW P. PU(;I’\IO

andrew@pugnolaw.com

VIA OVERNIGHT MAIL

May 31, 2006
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Enforcement Division
Federal Election Commission
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Re:  Response to Complairit . MUR 57254
T V. Eric Roach’
Eric Roach for Congress
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Dear Office of the General Counsel:

The undersigned represents Mr. V. Eric Roach, Eric Roach for Congress (a principal
campaign committee), and its treasurer, Mr. David Bauer (collectively, “Respondents”).

Attached please find Statements of Designation of Counsel executed by both Mr. Roach (Exh. 1)
and Mr. Bauer (Exh. 2).

Pursuant to 2 U.S.C. § 437g(a)(1), this letter is a joint response to the two complaints
filed by Jess Durfee (“Complainant”) and designated by the Commission as MUR 5725 and

MUR 5727. This response is filed timely within the extension of time granted by the
Commission to June 1, 2006.

Respondents acknowledge that the requisite written disclaimers for each of the two
subject communications were inadvertently omitted. However, Respondents request that no
action be taken by the Commission and, instead, both matters be closed. An investigation does
not warrant the use of the Commission’s limited resources in these cases because, among other
reasons: the disclaimer omissions were totally inadvertent and isolated occurrences, immediate
corrective action was taken in each case upon discovery of the omission, and under the particular

circumstances the omissions were not prejudicial or likely to mislead the voters in any material
respect.

It is also worth noting that Mr. Roach did not prevail in the April 13, 2006 Special
Election for California’s 50™ Congressional District, and is not actively campaigning for the
Republican nomination in the regular Primary Election taking place June 6, 2006 (although his

name remains on the ballot along with over 14 other candidates who filed their candidacies prior
to the Special Election in April).

Tel (916) 608-3065
Fax (916) 608-3066 101 Parkshore Drive
www pugnolaw com Suite 100

Folsom, CA 95630



w

)
[

@
-y

® | e

MUR 5725, "7
May 31,2006 ~— T
Page 2 of 8
MUR 5725
(Mail Disclaimer)

L. Summary of Complaint

Respondents mass-mailed a letter, signed by the candidate’s wife (Mrs. Meg Roach)
advocating Mr. Roach’s election in the April 13, 2006 Special Election to fill the vacancy in the
50™ Congressional District of California. The mailing did not include the “paid for by”
disclaimer required by 2 U.S.C. § 441d(a). (See sample at Exh. 3, attached hereto.)

IL Response

As a procedural matter, the “all-purpose acknowledgement” dated March 23, 2006 and
attached to Complainant’s letter in MUR 5725 is deficient. It fails to state that the contents of

. the complaint are “sworn to” by the person filing the complaint in the presence of a notary

public, as required by 2 U.S.C. § 437g(a)(1) and 11 C.F.R. § 111.4(b)(2). Thus, the Commission
has no jurisdiction to proceed in this matter, and it should be dropped. (11 C.F.R. § 111.5(b).)

On the merits, Respondents acknowledge that a majority of the copies of the subject letter
did not initially include the required disclaimer under 2 U.S.C. § 441d(a). However,
Respondents request that the matter be closed without further action in light of the facts that the
omission was inadvertent, that the Respondents took immediate corrective action, and the other
following mitigating circumstances.

III Mitigating Considerations
A. The Inadvertent, Isolated and Proportionally Diminutive Nature of the Occurrence

Over a short period of about 10 weeks, Respondents’ campaign vendors produced and
mailed 23 distinct mass-mailers for the campaign. Of the 23 mailers, only the one (1) subject
mailer omitted the required “paid for by” disclaimer — all of the other 22 mailers complied fully
with the law. The omission of the disclaimer on the subject letter was simply an inadvertent
oversight by the campaign’s mass-mail vendors, isolated to just the one occurrence. The isolated
nature of this single occurrence demonstrates that it was not in willful or careless disregard for
the governing regulations, but rather a simple mistake.

As a percentage of the campaign’s direct mail and overall expenditures, the offending
mailer was only a tiny fraction. Evidence is available to show that the subject mailer accounted
for only approximately three percent (3%) of expenditures on direct mail, and came to less than
1% of the campaign’s overall expenditures.

"
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B. Corrective and Remedial Action Taken

Also significant is the Respondents’ forthcoming acknowledgment of the error and
immediate corrective action taken to remedy the situation to the fullest extent possible. In fact,
only about 60% of the letters signed by Mrs. Roach had actually been mailed by the time the
missing disclaimer was discovered. To correct the situation, Respondents incurred the cost of
“ink-jetting” the proper disclaimer on the remaining 40% of the pre-printed letters prior to
mailing them to voters. Thus, only a fraction of the expenditure actually failed to contain the
proper disclaimer.'

Respondents also took further corrective action by sending a second letter to voters, also
signed by Mrs. Roach and utilizing the same letterhead and handwriting as the first letter, but this
time it included the proper “paid for by” disclaimer. (See Exh. 4, attached hereto.) Respondents
mailed the second Mrs. Roach letter to roughly 70,000 households, or 90% of the voters who
may have received the first letter lacking the proper disclaimer. Whatever uncertainty those
voters may have had about whether or not the first letter signed by Mrs. Roach was authorized
and paid for by Mr. Roach’s campaign (and we assert there was little or no uncertainty), any
such uncertainty would clearly have been removed by the second, similar letter signed by Mrs.
Roach and bearing the proper disclaimer.

C. Lack of Prejudicial Harm

The Complaint itself demonstrates that the unintentional, partial omission of the “paid for
by” disclaimer did not create any prejudice to voters with regard to the governmental interests
that the requirement was designed to advance. Complainant’s stated point of contention is that
the Respondents’ mass-mailing had been cleverly “designed to resemble a ‘personal note’” from
the wife of the candidate. (MUR 5725 Complaint, | 2 and 4.) Complainant asserts that such
“misleading communication is at the heart of the original rationale for disclaimer requirements.”
(Id. at Y 4.) Yet, in reality the purpose of “paid for by” disclaimer requirement is not to inform
voters that personal-appearing letters are actually pre-printed and mass-mailed.

Instead, it is well-established that the governmental interest served by the disclaimer

. requirement is to provide the voting public with important information about the relationship

between the candidate and the person or group that paid for the communication. (FEC v. Public
Citizen (11™ Cir. 2001) 268 F.3d 1283, 1287.) Thus, the disclaimer requirement “protects the
integrity of the electoral process by keeping separate the messages of candidates and independent
groups.” (Id. at p. 1287.) It also ensures that voters know when a candidate has or has not
authorized so-called “negative advertising” during a campaign, which may itself influence a
voter’s choice of candidate. (/d. at p. 1288; see also FEC v. Survival Education Fund, Inc. (2™
Cir. 1995) 65 F.3d 285, 295 [“core purpose” of § 441d(a) is to inform the public whether or not
election communications are made “at the behest of candidates™].)

! It is estimated that $23,500 was spent to print and mail approximately 50,000 copies of the mailer without the

disclaimer. Approximately $16,700 was spent to “ink-jet” the disclaimer on the remaining 30,000 copies before
they were mailed.
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In light of these statutory purposes, the inadvertent omission of the “paid for by”
disclaimer on the first letter signed by Mrs. Roach was not materially prejudicial to the voters in
this case. The relationship between Mr. Roach and Mrs. Roach is obvious — the letter clearly
communicated their status as husband and wife. (See Exh. 3, p. 1, § 1 [“I... ask you to vote for
my husband, Eric Roach™}; p. 1, § 4 [“...my husband’s campaign...”]; p. 2, § 2 [“Eric is a
devoted husband and father of our five children”].) The letter’s emphasis on the Roachs’
marriage relationship also substantially reduced the risk (if any) of voter confusion about
whether “the communication is independent advocacy or an authorized communication.” (FEC
v. Public Citizen, supra, 268 F.3d at p. 1289, fn. 8.) The letter also did not implicate the statute’s
objective of informing voters whether the candidate has authorized “negative advertising,”
because the letter only favorably communicated the candidate’s suitability for office and did not
attack any opponent.2

In short, because the omission did not materially impair the statute’s purpose of
informing voters about (1) the relationship between the candidate and the person sending the
communication or (2) whether the candidate has authorized negative advertising, the technical
disclaimer violation was not materially prejudicial.

? Please note that the letter’s statement that “Eric and I have been thoroughly dismayed at the way Congress has
been acting of late” (Exh. 3, p. 2,  3) cannot be understood to attack any of the other candidates n the Special
Election because there was no incumbent in the race. The congressional seat was vacated by former congressman
Randy “Duke” Cunningham, triggering the Special Election to fill the vacancy.
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FEDERAL ELECTION COMMISSION
Office of General Counsel

999 E Strest, NW

Washington, DC 20463

STATEMENT OF DESIGNATION OF COUNSEL
Please use one form for each Respondent/Withess
FAX (202) 219-3928

MUR:5725.5 %

COUNSEL: ANDREW P. PUGNO

FIRM: LAW OFFICES OF ANDREW P. PUGNO

ADDRESS: 101 Parkshore Dr, Suite 100, Folsom CA 95630-4726

TELEPHONE - OFFICE: 1 608~

TFAX: () 916/ 608-3066 s

The above-named Individual is hereby designated as my counsel and is
authorized to receive any nhofifications and other communications from the Commission
and o aot on my behalf before the Commissi

s Co- g j
5/8/06 /ﬂ:&/ 71/ Candidate

Date Slgnature Title

RESPONDENT/WITNESS NAME (PRINT),_V - Eric Roach
MAILING ADDRESS: 2150 River Plaza Dr. #150

Sacramento, CA 95833

TELEPHONE - HOME: (5) 757 -£155
OFFICE: (216 ) 473-8866

Information I8 belng sought as part of an invastigation being conduotad bymal Elsction |
Commission and the confidentiallly provisions of 2 U.6.C. § 487g(a)(12)(A) apply. This section
prohibits making public any investigation conducted by the Federal Elaction Commission without
the exprass wrillen coneent of the pergon under investigation  °

Rev. 2004
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2:140PM NO, 329 P.4

FEDERAL ELECTION COMMISSION
Office of General Counsel

999 E Street, NW

Washington, DC 20463

STATEMENT OF DESIGNATION OF COUNSEL
Please use one form for each Respondent/Witness
FAX (202) 219-3823

y mm————
]

MUR:_____'d5725

COUNSEL: __Andrews Pugno

FRM:_Law ofCrcer of Andrew Pugho
ApoRress: 10| Pavkshore D ¥io 0
TELEPHONE - OFFICE: (9/&) © 0k~ 300S

" EAX (26 0 0Og - 306G

The above-named Iindividual is hereby designated as my counsel and is
authorized to receive any notifications and othar communications from the Commission
and to act on my behalf before the Commission.

z//?/ﬂé M % Treéaf.

Date Signature Title

RESPONDENT/WITNESS NAME (PRINT)__ L G \/ § d Bauer
MAILING ADDRESS: _2 (50 Kiver Hlaza Dr %150
Sacramentd CA 4533
TELEPHONE ~ HOME: (7/2) ¥4 ¢ -6D0 S
OFFICE: (?/0 ) Y23 ~88CC

Information |s being sought as part of an Investigation belng conducted by the Federal Election
Cominission and the confidentiality provisions of 2 U.8.C. § 437g(a)(12)(A) apply. This section
prohibits making public any Investigation conducted by the Federal Eiection Commisslon without
the express written consent of the person under Investigation

Rev. 2004
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Roach - Wife Envelope indd 1
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Dear Tlc;amoc
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Roach - Wife Letter indd 1
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Roach - Wife Letter indd 2
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