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November 22, 2004

Mr. John Barker
Commuttee to Elect John Barker
72375 Via Vail
Rancho Mirage, CA 92270
Re: ADR 176/RR 04L-06

Dear Mr. Barker:

This 1s a follow-up to our earlier discussions regarding the reporting by the Committee to
Elect John Barker and the efforts to resolve the matters brought to your attention by the Reports
Analysis Division (RAD) of the Federal Election Commission (FEC).

You will recall, we previously discussed omissions in the 2004 Pre-Primary Report the
Committee filed with the Commission, the need to provide details about the loan the Committee
received and further explanations about the Committee’s operating expenditures. Following our
last discussion, you provided the Commission, on Schedules B and C, details regarding the
Committee’s $25,000 loan and explanations about the $28,000 expenditures. That information
was helpful and addressed some of the issues raised in the Commission’s earlier correspondence.

However, there are two matters that have not been resolved. First, the loan the
Committee received from Jessica Barker for $25,000 exceeded the limits ($2,000) permitted by
the statute and as such is unlawful. (I have enclosed pertinent portions of the statute that
addresses this issue). Second, the Committee was in violation of the statute when it accepted a
contribution that exceeded the statutory limits. (Again, pertinent portions of the statute are
enclosed for your review.) Both issues are matters the Commission considers serious violations
of the Federal Election Campaign Act (FECA) and need to be addressed.

As I indicated in our initial discussion, the ADR Office -- the office to which this matter
has been referred -- provides an informal means for resolving matters that come before the
Commission. It also provides respondents with an opportunity to resolve matters collaboratively
without proceeding through the enforcement process of the FEC’s Office of General Counsel
(OGC). However, those matters that cannot be or are not resolved through the ADR process must
be returned subsequently to OGC.

Please review the above matter and the enclosed material. I will be in touch with you
early next month and hope that we can resolve this matter to our mutual satisfaction. In the
meantime, if you have questions about this matter please be in touch.

Si

/ Allan D. Silberman
Director, ADR Office
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TiTLE 2. THE CONGRESS § 441a

(D)  dues, fees, and other payments to a health club or
recreational facility.

§ 439b. Repealed.

§ 439c. Authorization of appropriations

NOTE:  This section contains the authorization for FEC appropria-
tions for FY 1975 through FY 1978, and for FY 1981. While contained

in the United States Code, this provision has no substantive election law
content.

§ 440. Repealed.
§ 441. Repealed.

§ 441a. Limitations, contributions, and expenditures

(@) Dollar limits on contributions. i
(1) Except as provided in subsection (i) and section 315A (¢
U.S.C. § 441a-1), no person shall make contributions—"

(A) to any candidate and his authorized political com-
mittees with respect to any election for Federal office which,
in the aggregate, exceed $2,000;

(B) tothe political committees established and maintained
by a national political party, which are not the authorized politi-
cal committees of any candidate, in any calendar year which,
in the aggregate, exceed $25,000;

(C) to any other political committee (other than a com-
mittee described in subparagraph (D)) in any calendar year
which, in the aggregate, exceed $5,000; or

(D) to a political committee established and maintained
by a State committee of a political party in any calendar year
which, in the aggregate, exceed $10,000.

'Sections 102 and 307 of the Bipartisan Campaign Reform Act of 2002 (BCRA), Pub
L. No. 107-155, amended section 441a to modify contribution limits This sectton was
further amended by section 319(b) of BCRA to cross-reference new section 441a-1 and

new paragraph (1). These amendments apply with respect to contributions made on or
after January 1, 2003.
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FEDERAL ELECTION CAMPAIGN Laws

party nominates a candidate, no committee of the political party
may make—

(i) any coordinated expenditure under this subsec-
tion with respect to the candidate during the election cycle
at any time after it makes any independent expenditure
(as defined in section 301(17)) (2 U.S.C. § 431(17)) with
respect to the candidate during the election cycle; or

(i1) any independent expenditure (as defined in
section 301(17)) (2 U.S.C. § 431(17)) with respect to the
candidate during the election cycle at any time after it
makes any coordinated expenditure under this subsection
with respect to the candidate during the election cycle.
(B) Application. For purposes of this paragraph, all

political committees established and maintained by a national
political party (including all congressional campaign commit-
tees) and all political committees established and maintained by
a State political party (including any subordinate committee of
a State committee) shall be considered to be a single political
committee.

(C) Transfers. A committee of a political party that makes
coordinated expenditures under this subsection with respect to a
candidate shall not, during an election cycle, transfer any funds
to, assign authority to make coordinated expenditures under
this subsection to, or receive a transfer of funds from, a com-
mittee of the political party that has made or intends to make
an independent expenditure with respect to the candidate.

(e) Certification and publication of estimated voting age popu-
lation.

During the first week of January 1975, and every subsequent
-year, the Secretary of Commerce shall certify to the Commission and
publish in the Federal Register an estimate of the voting age population
of the United States, of each State, and of each congressional district as
of the first day of July next preceding the date of certification. The term
“voting age population” means resident population, 18 years of age or
older. ;

() Prohibited contributions and expenditures.

No candidate or political committee shall knowingly accept
any contribution or make any expenditure in violation of the provisions of
this section. No officer or employee of a political committee shall know-
ingly accept a contribution made for the benefit or use of a candidate, or
knowingly make any expenditure on behalf of a candidate, in violation
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TITLE 2. THE CONGRESS § 441a

of any limitation imposed on contributions and expenditures under this
section.

(8) Autribution of multi-State expenditures to candidate’s expenditure
limitation in each State.

The Commission shall prescribe rules under which any expen-
diture by a candidate for presidential nominations for use in 2 or more
States shall be attributed to such candidate’s expenditure limitation in
each such State, based on the voting age population in such State which
can reasonably be expected to be influenced by such expenditure.

(h) Senatorial candidates.

Notwithstanding any other provision of this Act, amounts totaling
not more than $35,000' may be contributed to a candidate for nomination
for election, or for election, to the United States Senate during the year
in which an election is held in which he 1s such a candidate, by the Re-
publican or Democratic Senatorial Campaign Committee, or the national
committee of a political party, or any combination of such committees.

(i)  Increased limit to allow response to expenditures from personal
funds.?

.

(1) Increase.

(A) In general. Subject to paragraph (2), if the opposition
personal funds amount with respect to a candidate for election
to the office of Senator exceeds the threshold amount, the limit
under subsection (a)(1)(A) (in this subsection referred to as the

‘applicable limit’) with respect to that candidate shall be the
increased limit.

(B) Threshold amount.

(i)  State-by-state competitive and Jair campaign
formula. In this subsection, the threshold amount with
respect to an election cycle of a candidate described in
subparagraph (A) is an amount equal to the sum of—
(D $150,000; and
(I1) $0.04 multiplied by the voting age popula-

tion.

ISection 307(c) of the Bipartisan Campaign Reform Act of 2002 (BCRA), Pub. L. No

107-155, amended section 441a to modify paragraph (h). This amendment 1s effective for
contributions made on or after January 1, 2003

*Section 304 of the Bipartisan Campaign Reform Act of 2002 (BCRA), Pub. L. No 107-155,
amended section 441a to add paragraph (1) This amendment 1s effective as of November

6, 2002. It does not apply with respect to runoff elections or recounts of contested elec-
tions resulting from elections held prior to November 6, 2002. See section 402(a)(4) of
BCRA, cited at Note, 2 U.S C. § 431.
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§§ 100.34~100.50
§§100.34-100.50 [Reserved]

Subpart B—Definition of
Contribution (2 U.S.C. 431(8))

SOURCE 67 FR 50585, Aug 5, 2002, unless
otherwise noted

§100.51 Scope.

(a) The term contribution includes the
payments, services, or other things of
value described in this subpart.

(b) For the purpose of this subpart, a
contribution or payment made by an
individual shall not be attributed to
any other individual, unless otherwise
specified by that other individual in
accordance with 11 CFR 110 1(k).

§100.52 Gift, subscription, loan, ad-
vance or deposit of money.

(a) A gift, subscription, loan (except
for a loan made in accordance with 11
CFR 100.72 and 100.73), advance, or de-
posit of money or anything of value
made by any person for the purpose of
influencing any election for Federal of-
fice is a contribution.

(b) For purposes of this section, the
term loan includes a guarantee, en-
dorsement, and any other form of secu-
rity

(1) A loan that exceeds the contribu-
tion limitations of 2 U.S.C. 441a and 11
CFR part 110 shall be unlawful whether
or not it is repaid

(2) A loan 18 a contribution at the
time it is made and is a contribution to
the extent that 1t remains unpaid. The
aggregate amount loaned to a can-
didate or committee by a contributor,
when added to other contributions
from that individual to that candidate
or committee, shall not exceed the con-
tribution limitations set forth at 11
CFR part 110. A loan, to the extent it is
repaid, is no longer a contribution.

(3) Except as provided in paragraph
(b)(4) of this section, a loan is a con-
tribution by each endorser or guar-
antor Each endorser or guarantor
shall be deemed to have contributed
that portion of the total amount of the
loan for which he or she agreed to be
liable in a written agreement. Any re-
duction in the unpaid balance of the
loan shall reduce proportionately the
amount endorsed or guaranteed by
each endorser or guarantor in such
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written agreement. In the event thay, |

such agreement does not stipulate the,
portion of the loan for which each ep.;
dorser or guarantor 1s liable, the loan
shall be considered a loan by each en-
dorser or guarantor in the same pro-
portion to the unpaid balance that
each endorser or guarantor bears to the
total number of endorsers or guaran-,
tors.

(4) A candidate may obtain a loan on
which his or her spouse’s signature is
required when jointly owned assets are
used as collateral or security for the
loan. The spouse shall not be consid-
ered a contributor to the candidate’s
campaign if the value of the can-
didate’s share of the property used as
collateral equals or exceeds the
amount of the loan that 18 used for the
candidate’s campaign.

(6) If a political committee makes a
loan to any person, such loan shall be
subject to the limitations of 11 CFR
part 110. Repayment of the principal
amount of such loan to such political
committee shall not be a contribution
by the debtor to the lender committee.
Such repayment shall be made with
funds that are subject to the prohibi-
tions of 11 CFR 110.20 and part 114. The
payment of interest to such committee
by the debtor shall be a contribution
only to the extent that the interest
paid exceeds a commercially reason-
able rate prevailing at the time the
loan is made. All payments of interest
shall be made from funds subject to the
prohibitions of 11 CFR 110.4(a) and part
114,

(c) For purposes of this section, the
term money includes currency of the
United States or of any foreign nation,
checks, money orders, or any other ne-
gotiable instruments payable on de-
mand.

(d)(1) For purposes of this section,
the term anything of value includes all
in-kind contributions. Unless specafi-
cally exempted under 11 CFR part 100,
subpart C, the provision of any goods
or services without charge or at a
charge that is less than the usual and
normal charge for such goods or serv-
1ces 1s a contribution. Examples of
such goods or services include, but are
not lmmited to. Securities, facilities,
equipment, supplies, personnel, adver-
tising services, membership lists, and

g
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§110.9

(1i) No aspect of the solicitation for
the event, the setting of the event, and
the remarks or activities of the can-
didate in connection with the event
were for the purpose of influencing the
candidate’s nomination or election.

(2)(1) An event or appearance meeting
the requirements of paragraph (e)(1) of
this section and occurring prior to Jan-
uary 1 of the year of the election for
which the individual is a candidate is
presumptively party-related;

(ii) Notwithstanding the require-
ments of paragraph (e)(1) of this sec-
tion, an event or appearance occurring
on or after January 1 of the year of the
election for which the individual is a
candidate is presumptively for the pur-
pose of influencing the candidate’s
election, and any contributions or ex-
penditures are governed by the con-
tribution and expenditure limitations
of this part 110.

(iii) The presumptions in paragraphs
(e)(2) (1) and (ii) of this section may be
rebutted by a showing to the Commis-
sion that the appearance or event was,
or was not, party-related, as the case
may be.

(1) Expenditures made by or on be-
half of any candidate nominated by a
political party for election to the office
of Vice President of the United States
shall be considered to be expenditures
made by or on behalf of the candidate
of such party for election to the office
of President of the United States.

(2) Expenditures from personal funds
made by a candidate for Vice President
shall be considered to be expenditures
by the candidate for President, if the
candidate is receiving General Election
Public Financing, see §9003.2(c).

(g) An expenditure i1s made on behalf
of a cahdidate, including a Vice-Presi-
dential candidate, if it 13 made by—

(1) An authorized committee or any
other agent of the candidate for pur-
poses of making any expenditure;

(2) Any person authorized or re-
quested by the candidate, an author-
ized committee of the candidate, or'an
agent of the candidate to make the ex-
penditure, or >

(3) A committee not authorized in
writing, so long as it is requested by
the candidate, an authorized com-

11 CFR Ch. | (1-1-04 Edition)

mittee of the candidate, or an agent of
the candidate to make the expenditure.

[41 FR 35948, Aug. 25, 1976, as amended at 45
FR 21210, Apr. 1, 1980, 54 FR 34114, Aug. 17,
1989, 54 FR 48580, Nov. 24, 1989; 56 FR 35911,
July 29, 1991; 68 FR 457, Jan. 3, 2003, 68 FR
6346, Feb. 7, 2003]

§110.9 Violation of limitations.

No candidate or political committee
shall knowingly accept any contribu-
tion or make any expenditure in viola-
tion of the provisions of 11 CFR part
110. No officer or employee of a polit-
ical committee shall knowingly accept
a contribution made for the benefit or
use of a candidate, or make any ex-
penditure on behalf of a candidate, in
violation of any limitation imposed on
contributions and expenditures under
this part 110.

[67 FR 69949, Nov. 19, 2002]

§110.10 Expenditures by candidates. -

Except as provided in 11 CFR parts
9001, et seqg. and 9031, et seq., candidates
for Federal office may make unlimited
expenditures from personal funds as de-
fined in 11 CFR 100.33.

{68 FR 3996, Jan 27, 2003]

§110.11 Communications; advertising;
disclaimers (2 U.S.C 441d).

(a) Scope. This section applies only to
public communications, defined for
this section to include the communica-
tions at 11 CFR 100.26 plus unsolicited
electronic mail of more than 500 sub-
stantially similar communications and
Internet websites of political commit-
tees available to the general public,
and electioneering communications as
defined in 11 CFR 100.29. The following
types of such communications must in-
clude disclaimers, as specified in this
section:

(1) All public communications for
which a political committee makes a
disbursement.

(2) All public communications by any
person that expressly advocate the
election or defeat of a clearly identi-
fied candidate.

(3) All public communications by any
person that solicit any contribution.

(4) All electioneering communica-
tions by any person.
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(b) General content requirements. A
claimer required by paragraph (a
this section must contain the follow
information:

(1) If the communication, incluc
any solicitation, is paid for and aut!
ized by a candidate, an authorized ¢
mittee of a candidate, or an agent o

ther of the foregoing, the disclai
must clearly state that the COif

nication has-been paid for by the

thorized political committée:

@ 'zl?*tiie communication, incluc
any solicitation, is authorized b
candidate, an authorized committe
a candidate, or an agent of eithe
the foregoing, but is paid for by
other person, the disclaimer n
clearly state that the communicat
18 paid for by such other person an
authorized by such candidate, aut:
ized committee, or agent; or

(3) If the communication, incluc
any solicitation, is not authorized !
candidate, authorized committee «
candidate, or an agent of either of
foregoing, the disclaimer must cle:
state the full name and permax
street address, telephone number
World Wide Web address of the pe)
who paid for the communication,
that the communication is not aut.
ized by any candidate or candida
committee.

(c) Disclaimer specifications—(1) S
fications for all disclaimers. A disclal
required by paragraph (a) of this
tion must be presented in a clear
conspicuous manner, to give the r
er, observer, or listener adequate
tice of the identity of the person or
litical committee that paid for :
where required, that authorized
communication. A disclaimer is
clear and conspicuous if it is diffi.
to read or hear, or if the placemer
easily overlooked.

(2) Specific requirements for pn.
communications. In addition to the
eral requirement of paragraphs (b)
(c)(1) of this section, a disclaimer
quired by paragraph (a) of this sec
that appears on any -printed pu
communication must comply with
of the following.

(i) The disclaimer must be of &
clent type size to be clearly read.
by the recipient of the communicat
A disclaimer in twelve (12)-point 1
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