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Jeff S. Jordan, Esq.

Federal Election Commission .
Supervisory Attorney, Complaints Examination & Legal Administration
999 E Street, N.W.

Washington, D.C. 20463

RE: FEC Complaint No. MUR 5402
Demonstration, pursuant to 2 U.S.C. § 437g(a)(1) and 11 C.F.R.
§ 111.6, that no action should be taken on the complaint to the
extent it involves the Ofﬁce of the Governor of the State of
Georgia ‘ X .

Dear Mr. Jordan:

I am writing on behalf of the Office of the Governor of the State of Georgia in response
to your letter of 28 January 2004 in which you requested a response to a complaint filed
by George Anderson on 7 January 2004 alleging that “Bush-Cheney ‘04, Eric
Tanenblatt, and the Office of the Governor of the State of Georgia” violated the Federal
Election Campaign Act of 1971, as amended. The time for response to your letter has
been extended up to and including 28 February 2004.

Mr. Anderson cannot properly name the Office of the Governor as a party to his FEC
complaint. The Supreme Court has recently established that States and their agencies
cannot be made respondent parties to complaints made to federal agencies by private
parties. Federal Maritime Commission v. South Carolina State Ports Auth., 535 U.S.
743 (2002). As the Court stated there:

Simply put, if the Framers thought it an impermissible affront to a State’s
dignity to answer the complaints of private parties in federal courts, we
cannot imagine that they would have found it acceptable to compel a State
to do exactly the same thing before the administrative tribunal of an
agency, such as the [Federal Maritime Commission].

535 U.S. at 760.
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Second, the Office of the Governor is not among the groups specifically enumerated
within the definition of “person” under federal election campaign law, 2 U.S.C. § 431(11),
but, rather, the term “State” is separately defined. 2 U.S.C. § 431(12). The compliance
provisions applicable to Mr. Anderson’s complaint concern only a “person” within the
definition of the statute — neither states nor state agencies are mentioned as
respondents -- and, indeed, the Eleventh Amendment would preclude enforcement of
any adverse order by the FEC in district court against State Agency as a party in its own
right. See 2 U.S.C. §§ 4378 (enforcement procedure against a “person,” including
district court actions). Thus, respectfully, I must point out that the FEC lacks
jurisdiction over the Office of the Governor, to the extent it is or could be a party to Mr.
Anderson’s complaint.

Third, assuming arguendo that Mr. Anderson’s allegations against the Office of the
Governor or staff members of that office are correct, those allegations potentially
establish violations of Georgia law. See, e.g, O.C.G.A. §§ 21-5-30.2 (contributions by
public agencies prohibited), 21-5-50 (financial disclosure requirements); see also
Executive Order 01.13.03.01 (“Establishing a Code of Ethics for Executive Branch
Officers and Employees,” a copy of which is attached hereto as Exhibit “A”).: The
member of the Governor’s Office was acting, if at all, in his individual capacity, and was
not, and could not have been, representing the Office of the Governor in violating the
State’s laws. It has long been established that a state cannot violate its own laws. See Ex
Parte Young, 209 U.S. 123 (1908). When an officer of the state — even one acting under
color of his office -- violates that law, the officer is responsible for the violation in his
individual capacity, not in his capacity as an official representative of the state. Id.

None of these rules prevent the FEC from taking enforcement action against individuals
should Mr. Anderson’s complaint prove meritorious; however, the persons against
whom the enforcement action must run are the persons responsible for the underlying
violation of the law.2 Mr. Anderson, who is a layman and describes himself as an
“ethics activist in the State of Georgia” (Complaint, p. 1), may not understand these

! The effect of this order is that, if Mr. Anderson’s allegations are correct, the conduct of an
employee in the Governor’s Office not only potentially violated the laws of the State but also the
policy as enunciated by the Governor’s Office itself. It was, in short, not even colorably action
of the State.

2 For example, were an injunction to issue against a staff member of the Office of the Governor
for a violation of the federal election campaign laws due to misconduct of his staff members, as
is alleged by Mr. Anderson, one would expect that injunction to run against this specific staff
member only.
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subtle distinctions, but the facts that he alleges, if true, show misconduct on the part of
individual persons, not the Office of the Governor. The substance of his allegations are
that Eric Tanenblatt, an employee in the Governor’s Office, used state equipment and

3 facilities during working hours to solicit financial and perhaps other support for the
m Bush-Cheney '04 campaign. This conduct, even if true, would be patently the
g;g misconduct of an individual.

n In addition, Mr. Anderson apparently bases his complaint on the language of
'r'u 2 U.S.C. § 431 (8)(A)(ii),3 which defines contribution to mean, “the payment by any
person of compensation for the personal services of another person which are rendered

"g to a political committee without charge for any purpose.” The problem with Mr.
R Anderson’s allegations that the Office of the Governor was not paying Mr. Tannenblatt
" to render services without charge to a political committee. It was paying him, by Mr.

® Anderson’s own allegations stated on pages 1 and 2 of his letter, as an employee of, and
J’ for services for, the Office of the Governor. Mr. Tanenblatt’s alleged misuse of his office,
g if true, would clearly be outside the scope of his employment and not the type of conduct

. _) 2 U.S.C. § 431 reaches.
For the reasons described above, the Office of the Governor is not a proper party to the

current proceedings and that the facts as alleged by Mr. Anderson show that no action
should be taken on the complaint to the extent it involves the Office of the Governor.

Sincerely,

o

ROBERT S. HIGHSMITH JR.
Deputy Executive Counsel

Enclosure

RSH

3 See Complaint, p. 4.
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THE STATE OF GEORGIA

EXECUTIVE ORDER

::g ESTABLISHING A CODE OF ETHICS FOR EXECUTIVE BRANCH OFFICERS AND
fil EMPLOYEES

. _
] WHEREAS: in order to maintain the public trust, it is essential that the government
}: g function in a manner consistent with the highest ethical standards; and
, s WHEREAS: in carrying out their official duties and obligations, all officers and
3.5‘ employees of state government must work solely for the public good, striving vigilantly
";’ to avoid even the appearance that their actions are motivated by private or personal
ks interest; and
i

WHEREAS: it is in the best interests of the State of Georgia that consistent policies on
ethics be applied to all executive officers and employees; and :

- WHEREAS: State employees should use their powers and resources to further the public

interest and not for any financial or other personal benefit, other than salaried
compensation and employer-provided benefits;

WHEREAS: State employees must safeguard their ability to make objective, fair, and
impartial decisions and therefore should not accept benefits of any sort under
circumstances in which it could be inferred by a reasonable observer that the benefit was
intended to influence a pending or future decision or to reward a past decision; and

WHEREAS: State employees must avoid any conduct, whether in the context of

business, financial, or social relationships, which might undermine the public trust,
whether that conduct is unethical or lends itself to the appearance of ethical impropriety.

NOW, THEREFORE, BY THE POWER VESTED IN ME AS
GOVERNOR OF THE STATE OF GEORGIA, IT IS HEREBY
ORDERED: That the Executive Order establishing an Ethics in

Government Policy of January 29, 1999 is hereby RESCINDED and the
following ethics policies are hereby adopted.

1

EXHIBIT "A"



Section 1. Persons Subject to this Executive Order

a. The following persons are subject to this Executive Order:

i. All employees in the Governor’s Office and the Office of the Governor.
ii. The heads of all State agencies who are appointed by the Governor.

iii. Any other employees of Executive Branch officials, departments, boards,

bureaus, agencies, commissions, councils, authorities, corporations, entities or
instrumentalities of any kind, and others as may be designated by the Governor, to the
extent that such designation does not conflict with Georgia law.

b. As used in this Order the term:

(i) “Agency” means any Executive Branch department, board, bureau, agency,
commission, council, authority, corporation, entity, or instrumentality of any kind,
and others as may be designated by the Governor, to the extent that such
designation does not conflict with Georgia law.

(ii) “Agency head” means the executive head of an agency.

(iii) “Charitable organization” shall have the meaning defined in O.C.G.A.
Section 45-20-51.

(iv) “Employee” shall mean any employee in the Office of the Governor,
including the Governor, and any employee of any agency as defined herein.

(v) “Family member” means a spouse, parent, grandparent, child, brother, sister,
uncle, aunt, nephew, niece, first cousin, father-in-law, mother-in-law, son-in-law,
daughter-in-law, brother-in-law, sister-in-law, stepparent, stepchild, stepbrother,
stepsister, half brother, or half sister.

(vi) “Gift” means anything of value exceeding $25, including, but not limited to,
food, lodging, transportation, personal services, gratuities, subscriptions,
memberships, trips, loans, extensions of credit, forgiveness of debts, or advances
or deposits of money.

(vii) “Lobbyist” shall have the meaning defined in O.C.G.A. Section 21-5-70(6).

(viii) “Officer” means the Governor and the heads of all State agencies who are
appointed by the Governor. For purposes of this Order, all “officers” are also
“employees” as that term is defined herein. .
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(ix) “Person” means an individual, partnership, committee, association,
corporation, labor organization, or any other organization or group of individuals.

(x) “Value” means the actual retail price or cost attributable to a gift, less
applicable taxes and gratuities or a reasonable estimate based upon customary
charges for like goods or services in the locality. A series of tickets to sporting,
entertainment, or similar events shall be valued as one gift. Entrance fees,
admission fees, or other tickets shall be valued at the face value of the ticket or
fee, excluding any portion attributable to a charitable contribution, if provided by
a charitable organization.

Section 2. Ethics Officer

a. Each agency, as well as the Office of the Governor, shall designate an Ethics Officer.
The Ethics Officer shall take appropriate measures to ensure that the agency’s employees
become familiar with applicable ethics laws and policies, including the policies set forth
in this Order.

b. The Executive Counsel is hereby designated the Ethics Officer of the Office of the
Govemnor.

Section 3. Conflicts of Interest

1. An employee of the Executive Branch of the State shall make every effort to avoid

even the appearance of a conflict of interest. An appearance of conflict exists when a reasonable
person would conclude from the circumstances that the employee’s ability to protect the public
interest, or perform public duties, is compromised by personal interests. An appearance of
conflict could exist even in the absence of a true conflict of interest.

2. An employee of the Executive Branch of the State shall recuse himself or herself from

any proceeding in which the employee’s impartiality might reasonably be questioned due to the
employee’s personal or financial relationship with a participant in the proceeding. A
“participant” includes, but is not limited to, an owner, shareholder, partner, employee, or agent of
a business entity involved in the proceeding. If the employee is uncertain whether the
relationship justifies recusal, then the employee shall disclose the relationship to the person
presiding over the proceeding. The presiding officer shall determine the extent to which, if any,
the employee will be permitted to participate. If the affected employee is the person presiding,
then the vice chair or such other substitute presiding officer shall make the determination.

Section 4. Gifts
i. Except as provided in paragraph ii below, no employee, nor any person on his

or her behalf, shall accept, directly or indirectly, any gift from any person with whom the
employee interacts on official state business, including, without limitation, lobbyists and
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state vendors. Ifa gift has been accepted, it must be either returned to the donor or
transferred to a charitable organization.

ii. Where appropriate for purposes of tradition, ceremony, or inter-governmental
relations, or when acting as a representative of the Office of the Govemor or an agency,
an employee may accept a gift on behalf of an agency or the Office of the Govemor. If
the gift retains value after its acceptance, the employee must: (a) maintain custody of the
gift no longer than reasonably necessary to arrange for the transfer of custody of the gift
to the agency or Office of the Governor, or to a charitable organization on behalf of such
agency or Office of the Governor; (b) file a report with the designated Ethics Officer no
later than 30 days after receipt of the gift containing a description of the gift, the
approximate monetary value thereof, the name and address of the person making the gift,
the date the gift was made, and the disposition of the gift.

Section 5. Honoraria -
No employee may accept any honoraria whatsoever.
Section 6. Expenses

An employee on whose behalf actual and reasonable expenses for food, beverages, travel,
lodging, and registration are paid to permit the employee’s participation in a meeting
related to official or professional duties of the employee shall file a report no later than
the 30 days after such expenses are paid. The report shall be filed with the designated
Ethics Officer. The report must contain a description of each expense, the monetary
value thereof, the name and address of the person paying such expense, and the purpose,
date, and location of the meeting. Notwithstanding this provision, the preferred practice
is for agencies and not third parties to pay such expenses.

Section 7. Nepotism

An employee shall not advocate for or cause the advancement, appointment,
employment, promotion, or transfer of a family member to an office or position with an
agency or with the Office of the Governor.

Section 8. Lobbying

a. The use of lobbyists will not be required or preferred as a way to obtain access to
employees. Employees will strongly encourage any lobbyist wishing to meet with the
Govermnor or his staff regarding his or her client and/or principal to bring a principal of his
or her client to such meeting.

b. Former employees should not use their former positions for financial or other personal
gain or to influence legislation or procurement decisions. Employees shall decline to
communicate on official government matters with any lobbyist who was an officer within
the preceding one-year period.



c. No agency shall be permitted to contract with any person to provide lobbying, as that
term is defined in O.C.G.A. § 21-5-70(5), services on behalf of that agency.

d. Employees who promote or oppose the passage of any legislation by the General
Assembly, or any committee thereof, shall coordinate all such activities with the Office
of the Governor.

Section 9. Judicial Appointments

The following persons shall not be eligible for appointment by the Governor to fill a
vacancy on the Supreme Court, the Court of Appeals, the superior courts, or the state
courts: (a) any person who has made a contribution to, or expenditure on behalf of, the
Governor or the Governor’s campaign committee at any time after the vacancy occurs; or
(b) any person who has made a contribution to, or expenditure on behalf of, the Governor
or the Governor’s campaign committee within the 30 days preceding the vacancy, unless
such person requests and is granted a refund of such contribution or reimbursement of
such expenditure.

Section 10. Fair and Equal Access

Employees are required to afford all constituents fair and equal opportunity to express
their concerns and ideas regarding State programs and policies without regard to their
political affiliation, sophistication, or affluence. Recommendations and decisions made
by employees in the performance of their duties shall be made without bias.

Section 11. Dual Employment/Board Service

a. No employee shall serve for compensation as a corporate officer or director of any for-
profit or publicly held company. Voluntary, pro bono services on behalf of non-profit
organizations may be permitted, so long as services to such organizations would not have
the potential to create a conflict and do not impair the employee's ability to discharge his
or her public duties fully, faithfully, and impartially.

b. No officer may have any ongoing dual employment.
Section 12. Political Activities

a. Employees wishing to take part in political activities are responsible for oomplymg
with applicable federal and state law.

b. Employees are prohibited from soliciting or knowingly accepting any campaign
contribution in a governmental building or office. "Accept" means to receive a
contribution by personal hand-delivery from a contributor or his agent. This does not
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apply when a government-owned building or any portion thereof is rented for the specific
purpose of holding a campaign fundraiser.

c. Employees are permitted to express their opinions on political subjects and candidates
and to take an active part in political campaigns outside of working hours, including the
wearing of badges or buttons and displaying of bumper stickers and posters. Employees
are encouraged to vote.

d. Employees who wish to seek office must comply with applicable federal and state
laws. Employees must notify the designated Ethics Officer prior to announcing or
qualifying for any elected position or office.

Section 13. Personal Use of Telephone and Internet Access

a. Personal long-distance calls shall not be charged to State telephones. Empldyees must
use their personal long-distance credit card or other personal resource for this purpose. It
is also inappropriate to use a State cellular telephone for personal calls.

b. State-provided internet access is intended for public business. Employee use of the
internet may be recorded and monitored. No employee is permitted to use or access the
internet for pornographic, obscene, or other improper purposes.

Section 14. Miscellaneous

There may be unique or compelling circumstances warranting exceptxons to or waivers
from these policies in certain individual cases. In those instances, prior written approval
of the designated Ethics Officer is required.

Section 15. Sanctions

Each agency head shall make a copy of this Order available to all employees and shall
institute procedures for its enforcement consistent with all applicable Georgia laws.
Employees who violate this Order are subject to disciplinary action, including
termination of employment, subject to review by the Executive Counsel. The agency
head of each agency shall be responsible to the Office of the Governor for the faithful
enforcement of this Order, and shall report all alleged violations to the Inspector General.

\ﬂmf/%ﬁ,

Governor

ORDERED: This Zz_ day of January, 2003.




