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Federal Election Commission 

Regulations 

Public Hearing on Use of 
Internet 

The FEC will hold a public 
hearing on March 20 to receive 
testimony and additional comments 
about its proposed regulations 
concerning the use of the Internet 
for campaign-related activities. The 
proposed rules address: 

• Campaign-related Internet activity 
conducted by individuals; 

• Hyperlinks placed on web sites 
established by corporations and 
labor organizations; and 

• Press releases that announce 
candidate endorsements and are 
placed on web sites established by 
corporations and labor organiza-
tions and made available to the 
general public. 

The hearing will be held at the 
Federal Election Commission, 999 
E St. NW., Washington D.C. It will 
begin at 10:00 a.m. in the FEC’s 9th 

floor hearing room. 
The Notice of Proposed 

Rulemaking (NPRM) was published 
in the October 3, 2001, Federal 
Register (66 FR 50358), and was 
summarized in the November 2001 
Record, page 1. The full text of the 

(continued on page 2) 
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Court Cases 

Miles for Senate v. FEC 
On January 9, 2002, the U.S. 

District Court for the District of 
Minnesota granted judgment in 
favor of the Commission in this 
case. The Miles for Senate Commit-
tee, Steven H. Miles and Barbara 
Steinberg (the plaintiffs) filed suit 
against the Commission on January 
18, 2001, appealing a civil money 
penalty the Commission assessed 
against Miles for Senate (the 
Committee) and its treasurer, 
Barbara Steinberg, LTD. The 
plaintiffs had argued, among other 
things, that Commission regulations 
that distinguish between certified or 
registered mail and regular mail for 
the purpose of determining when a 
report is filed are arbitrary and 
capricious and in excess of the 
Commission’s rulemaking authority. 
11 CFR 104.5(e). 

The court found that Mr. Miles 
and Ms. Steinberg lacked standing 
to request judicial review, and that 
the plaintiffs’ arguments were 
untimely because they did not raise 
them during the Commission’s 
administrative process. Moreover, 
the court found that, even if the 
plaintiffs had raised their arguments 
in a timely manner, the arguments 

(continued on page 3) 
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NPRM is available on the FEC web 
site at http://www.fec.gov/ 
register.htm and from the FEC 
faxline, 202/501-3413. 

—Amy Kort 

Interpretation of Allocation of 
Candidate Travel Expenses 

On February 6, 2002, the 
Commission adopted an interpre-
tive rule to clarify that the travel 
allocation and reporting require-
ments of 11 CFR 106.3(b) do not 
apply to the extent that a candidate 
pays for certain travel expenses 
using funds authorized and 
appropriated by the federal govern-
ment. 

Regulations 
Commission regulations require 

candidates for federal office, other 
than Presidential and Vice-Presiden-
tial candidates who receive federal 
funds, to report expenditures for 
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campaign-related travel. Travel 
expenditures must be reported 
when: 

• A campaign-related trip is paid for 
by a candidate from personal funds 
or from a source other than a 
political committee; 

• A trip involves both campaign-
related and non-campaign-related 
stops, in which case expenses are 
allocated between campaign and 
non-campaign activity; and 

• A stop involves any campaign 
activity. 11 CFR 106.3. 

Interpretation 
The Federal Election Campaign 

Act (The Act) specifically excludes 
the federal government from its 
definition of “person.” This being 
the case, the Commission believes 
that the allocation and reporting 
requirements of 11 CFR 106.3(b) 
are not applicable to the extent that 
a candidate pays for travel expenses 
using funds authorized and appro-
priated by the federal government. 

This announcement represents the 
Commission’s interpretation of an 
existing regulation and is not 
intended to create or remove any 
rights or duties, nor is it intended to 
affect any other aspect of the Act or 
Commission regulations. Also, 
this interpretation does not apply to 
Presidential or Vice-Presidential 
campaigns that are covered by the 
Presidential Campaign Fund Act. 
26 U.S.C. §9001 et seq.✦ 

—Gary Mullen 

No Increase Necessary in 
FEC Civil Penalties 

On January 24, 2002, the Com-
mission determined that no changes 
needed to be made to the maximum 
amount of civil penalties that can be 
assessed for violations of the 
Federal Election Campaign Act (the 
Act). The Federal Civil Penalties 
Inflation Adjustment Act, as 
amended by the Debt Collection 
Improvement Act of 1996 (DCIA), 
requires that at least once every four 

years the FEC and other executive 
agencies adjust for inflation the top 
amount of their current civil penal-
ties. 1 

The adjustment is determined 
according to the rise in the Con-
sumer Price Index since the last year 
that the penalties were adjusted. See 
28 U.S.C. §2641nt sec 3(2). The 
adjusted amounts are then rounded 
in accordance with a formula set out 
in the DCIA. 28 U.S.C. §2641nt sec 
5(a). The Consumer Price Index 
rose 7.5 percent since 1997, when 
the Commission last raised the Act’s 
maximum civil penalties. After 
rounding the 7.5-percent increase in 
the penalties according the DCIA’s 
formula, however, the Commission 
determined that no adjustment was 
necessary at this time. Since no 
changes were made to the penalties 
this year, the Commission will 
consider the rise in inflation since 
1997 when it next recalculates the 
penalties. 

Currently, the general provisions 
at 2 U.S.C. §437g(a)(5) and (6) call 
for a maximum civil penalty of the 
greater of the amount of any contri-
bution or expenditure involved in 

1 The Commission did not address the 
schedule of penalties under the admin-
istrative fine regulations, which became 
effective January 1, 2001. 11 CFR 
111.43. 

Federal Register 
Federal Register notices are 
available from the FEC’s Public 
Records Office, on the FEC web 
site at http://www.fec.gov/ 
register.htm and from the FEC 
faxline, 202/501-3413. 

Notice 2002-1 
Interpretation of Allocation of 
Candidate Travel Expenses (67 
FR 5445, February 6, 2002). 

Notice 2002-2 
Notice of Public Hearing on the 
Internet and Federal Elections (67 
FR 6883, February 14, 2002). 

2 
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the violation or $5,500. The maxi-
mum penalty for knowing and 
willful violations is $11,000. Civil 
penalties for violating the Act’s 
confidentiality provisions (i.e. for 
publicizing FEC information 
concerning investigations and other 
matters) is $2,200; the penalty is 
$5,500 for knowing and willful 
violations. 2 U.S.C. §437g(a)(12). 
See also 11 CFR 111.24. 

—Amy Kort 

Court Cases 
(continued from page 1) 

were unpersuasive and failed as a 
matter of law. 

Background 
The Commission found reason to 

believe (RTB) that the Committee 
and its treasurer failed to file a July 
15, 2000, Quarterly Report by the 
deadline, and proposed a $2,700 
civil penalty against the Committee 
and its treasurer under the Adminis-
trative Fine regulations. 2 U.S.C. 
§437g(a)(4)(C) and subpart B of 11 
CFR 111. Ms. Steinberg had sent 
the Committee’s report via first 
class mail on the due date, and the 
Commission did not receive it until 
six days later. Under Commission 
regulations, if a report is sent 
registered or certified mail, it is 
considered filed on the date of the 
U.S. postmark. However, if a report 
is sent by first class mail, it is 
considered filed on the date it is 
received by the FEC or the Secre-
tary of the Senate. 11 CFR 104.5(e). 
As a result, the Committee’s filing 
was considered six days late. 

Commission regulations provide 
for an administrative process 
through which respondents can 
challenge the RTB finding and the 
proposed civil money penalty. The 
plaintiffs responded to the 
Commission’s RTB determination 
to assess the civil money penalty, 
but failed to respond to the 
Commission’s reviewing officer’s 
recommendations within the 10-day 
response period. 11 CFR 111.36(f). 

On December 14, 2000, the Com-
mission made a final determination 
that the plaintiffs violated the 
Federal Election Campaign Act (the 
Act) by filing the report late and 
assessed the civil money penalty. 
The plaintiffs petitioned the court 
for review of this determination on 
January 17, 2001. 

Court Decision 
Standing. The court found that 

Mr. Miles and Ms. Steinberg lacked 
standing to request judicial review 
of the matter because they were not 
respondents in the Commission’s 
determination. The Commission 
assessed the penalty against the 
Committee and the incorporated 
entity Barbara Steinberg, LTD, 
which was on record as the 
Committee’s treasurer. Under the 
Act, only a “person against whom 
an adverse determination is made” 
may ask for judicial review of an 
FEC determination. 2 U.S.C. 
§437g(a)(4)(C)(iii). 

Timeliness of Arguments. Under 
Commission regulations, if respon-
dents fail to raise an argument with 
the Commission during the adminis-
trative process, they waive their 
right to make that argument in a 
petition to the court. 11 CFR 
111.38. The court found that the 
plaintiffs had waived the arguments 
made in their petition by not first 
making the arguments to the Com-
mission. 

Plaintiffs’ Motion. In their 
motion to the court, the plaintiffs 
argued that the Commission regula-
tion that distinguishes between first 
class mail and registered or certified 
mail exceeds the Commission’s 
rulemaking authority and draws an 
arbitrary distinction. 11 CFR 
104.5(e). The court, however, did 
not find that the regulation exceeded 
the Commission’s authority to make 
regulations to implement the Act: 
“Because the regulation merely 
incorporates the same distinction as 
that made by the statute, it is 
impossible to find that the regula-
tion is inconsistent with the statute.” 

2 U.S.C. §434(a)(5). The court also 
concluded that it could not respond 
to the plaintiffs’ arguments concern-
ing whether distinguishing among 
postmarks was a “bad policy.” Such 
arguments, the court explained, 
should be addressed to legislators 
and administrators rather than to the 
courts. 

The court dismissed Mr. Miles’s 
and Ms. Steinberg’s claims and 
granted summary judgment to the 
FEC on the Committee’s claims. 

U.S. District Court District of 
Minnesota Fourth Division, 01-83 
(PAM/JGL)✦ 

—Amy Kort 

New Litigation 

Judicial Watch, Inc., and Peter F. 
Paul v. FEC 

On December 7, 2001, Judicial 
Watch, Inc., a nonprofit, public 
interest organization, and Peter F. 
Paul, an alleged donor to Hillary 
Rodham Clinton’s Senatorial 
campaign committee (the Commit-
tee), asked the U.S. District Court 
for the District of Columbia to find 
that the Commission acted contrary 
to law when it failed to respond to 
an administrative complaint filed by 
Mr. Paul and allegedly by Judicial 
Watch. The administrative com-
plaint, filed July 16, 2001, alleged 
that the Committee violated the 
Federal Election Campaign Act’s 
(the Act) contribution limits by 
accepting cash and in-kind contribu-
tions from Mr. Paul totaling nearly 
$2 million. 2 U.S.C. §441a and 11 
CFR 110.1 and 110.9. The adminis-
trative complaint further alleged that 
the Committee failed to report the 
contributions. 2 U.S.C. §434(b) and 
11 CFR 104.3. 

In their request for declaratory 
relief, the plaintiffs allege that the 
Commission did not act on the 
complaint within 120 days, as 
required by the Act. They ask that 
the court: 

(continued on page 4) 
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(continued from page 3) 

• Declare the Commission’s failure 
to act on the complaint contrary to 
law; 

• Direct the Commission to act 
within 30 days; and 

• Retain jurisdiction over this action. 

U.S. District Court for the 
District of Columbia, 
1:01CV02527.✦ 

—Amy Kort 

On Appeal 

Christine Beaumont, et al. v. FEC 
On January 25, 2002, the U.S. 

Court of Appeals for the Fourth 
Circuit affirmed a district court 
decision that found the prohibitions 
on corporate contributions and 
expenditures of the Federal Election 
Campaign Act (the Act) and Com-
mission regulations were unconsti-
tutional as applied to North Carolina 
Right to Life, Inc. (NCRL), a 
nonprofit, MCFL-type corporation.1 

The appeals court also affirmed the 
district court’s finding that the 
Act’s prohibition on corporate 

1 In FEC v. Massachusetts Citizens for 
Life (MCFL) 479 U.S. 238 (1986), the 
Supreme Court concluded that 2 U.S.C. 
§441b could not constitutionally 
prohibit certain nonprofit corporations 
from making independent expenditures. 
MCFL was exempt from this ban 
because it had the following features: 
• It was formed to promote political 

ideas and did not engage in business 
activities; 

• It did not have shareholders or other 
persons who had a claim on its 
assets or earnings, or who had other 
disincentives to disassociate 
themselves from the organization; 
and 

• It was not established by a business 
corporation or labor union and had 
a policy of not accepting donations 
from such entities. 

Commission regulations at 11 CFR 
114.10 establish a test based on these 
features to determine whether a 
corporation qualifies for the exemption. 

contributions and expenditures, and 
Commission regulations that 
implement the prohibition, were not 
facially unconstitutional. 

District Court Decision. On 
January 24, 2001, the U.S. District 
Court for the Eastern District of 
North Carolina, Northern Division, 
permanently enjoined the Commis-
sion from relying on, enforcing or 
prosecuting against the plaintiffs 
violations of 2 U.S.C. §441b, which 
prohibits corporations from making 
contributions and expenditures in 
connection with a federal election. 
The court also permanently enjoined 
the Commission from enforcing 
against the plaintiffs Commission 
regulations that: 

• Prohibit all corporations from 
making contributions (11 CFR 
114.2(b)); and 

• Create an exemption from the ban 
on corporate expenditures for 
certain nonprofit corporations, 
pursuant to the Supreme Court’s 
decision in FEC v. Massachusetts 
Citizens for Life (MCFL). Under 
this regulation, the NCRL did not 
qualify for the exemption because 
it accepted a small amount of 
corporate donations. 11 CFR 
114.10. 

The district court did not find 2 
U.S.C. §441b and its implementing 
regulations unconstitutional on their 
face. The court concluded that the 
constitutionality of the statute 
should be considered on a case-by-
case basis. See the March 2000 
Record, page 2. 

Appeals Court Decision. The 
appeals court found that a complete 
ban on corporate contributions and 
expenditures in connection with 
federal elections, with an exception 
to the corporate expenditure ban “so 
narrow that NCRL does not fit into 
it,” burdened the plaintiffs’ First 
Amendment speech and association 
interests. The court explained that 
“Organizations that in substance 
pose no risk of ‘unfair deployment 
of wealth for political purposes’ 
may not be banned from participat-

ing in political activity simply 
because they have taken on the 
corporate form.” 

The FEC argued that the Act did 
not absolutely ban corporations 
from engaging in political activity. 
Rather, it permits corporations to 
establish political action commit-
tees, which can make contributions 
and expenditures subject to the 
Act’s limits. The appeals court, 
however, found that the reporting 
requirements and administrative 
burdens associated with maintaining 
a political committee “stretch far 
beyond the more straightforward 
disclosure requirements of unincor-
porated associations.” The court 
concluded that, as a nonprofit 
advocacy group, the “NCRL is more 
akin to an individual or an unincor-
porated advocacy group than a for-
profit corporation.” 

The appeals court found that the 
criteria at 11 CFR 114.10, which 
create a test for whether a nonprofit 
corporation qualifies for the MCFL 
exemption, merely codify the list of 
nonprofit corporate attributes 
considered by the Supreme Court in 
MCFL. Relying upon a previous 
Fourth Circuit case involving 
NCRL, the appeals court held that 
these rigid criteria could not be used 
to determine whether an organiza-
tion qualified for the constitution-
ally-mandated exception. The court 
ruled that the NCRL was constitu-
tionally entitled to the exception and 
was not barred from making inde-
pendent expenditures to influence 
federal elections. 

The court also ruled that the 
prohibition on corporate contribu-
tions was unconstitutional as applied 
to NCRL. The court reasoned that 
same rationale the Supreme Court 
used to find the ban on independent 
expenditures unconstitutional as 
applied to MCFL also applied to 
contributions. The court found that 
contributions by an MCFL-type 
corporation carried no greater risk 
of political corruption than did 
independent expenditures by such 
an organization. Thus, the appeals 

4 
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court concluded that, as applied to 
the NCRL, the prohibition on 
corporate contributions was not 
closely drawn to match a suffi-
ciently important government 
interest in preventing real or per-
ceived corruption of the political 
system. 

The appeals court, however, 
found that the Act’s corporate 
prohibition was constitutional in the 
“overwhelming majority of applica-
tions,” and, thus, was not facially 
unconstitutional. 2 U.S.C. §441b(a). 
The court rejected the plaintiffs’ 
argument that the statute was 
unconstitutional because it did not 
contain an MCFL exception, citing a 
case in which the Supreme Court 
had rejected a similar argument 
concerning a state statute modeled 
on §441b(a). 

The appeals court affirmed the 
district court’s permanent injunction 
barring the FEC from prosecuting 
the plaintiffs for violations of §441b 
and 11 CFR 114.2(b) and 114.10. 
The appeals court also affirmed the 
district court’s finding that the 
statute and its implementing regula-
tions are not facially unconstitu-
tional. 

U.S. Fourth Circuit Court of 
Appeals, 01-1348 and 01-1479; U.S. 
District Court for the Eastern 
District of North Carolina, North-
ern Division, 2:00-cv-2-BO(2).✦ 

—Amy Kort 

AFL-CIO v. FEC 
On February 15, 2002, the 

Commission appealed this case to 
the U.S. Court of Appeals for the 
District of Columbia Circuit. The 
appeal challenged a December 19, 
2001, decision by the U.S. District 
Court for the District of Columbia, 
which found that the confidentiality 
provision of the Federal Election 
Campaign Act (the Act) and an 
FEC regulation prohibit the 
Commission from making public 
the investigatory files of matters 
under review (MURs). The district 
court also found that the Commis-

sion is required to redact names and 
other individual identifying infor-
mation from the files prior to release 
under the Freedom of Information 
Act (FOIA). The Commission has 
previously made public the underly-
ing documents from closed enforce-
ment matters. 

See the February 2002 Record, 
page 3.✦ 

—Amy Kort 

Advisory
Opinions 

AO 2001-17 
Reporting Contributions 
Made Via Single Check Split 
Between Federal and 
Nonfederal Accounts 

The DNC Services Corporation/ 
Democratic National Committee 
(DNC) must use memo entries with 
explicit cross-references to report 
single contribution checks that it 
splits between its federal and 
nonfederal accounts. The checks 
will be accompanied by the DNC’s 
donor card, which informs the 
contributor that amounts in excess 
of the federal contribution limits 
will be deposited in a nonfederal 
account. If the DNC fails to obtain 
written donor permission to split the 
check, it will transfer any portion 
deposited into its federal accounts to 
its nonfederal accounts within 60 
days of receiving the contribution. 
The DNC must report the transfer 
first as a refund to the contributor 
and then as a donation of that 
amount from the contributor to the 
nonfederal account.1 

Background 
Donor Card. The DNC donor 

card solicits funds for both the 

1 The DNC requested this advisory 
opinion in accordance with a concilia-
tion agreement between the DNC and 
the FEC (MUR 4961). 

federal and nonfederal accounts. It 
asks the donor to apportion the 
contribution in writing to a federal 
or nonfederal account and requires 
the donor’s signature. The card: 

• Informs individuals and federal 
political action committees that 
their contributions will be used in 
connection with federal elections 
and subject to the limits and 
prohibitions of the Federal Elec-
tion Campaign Act (the Act), 2 and 
asks those persons to make their 
contributions payable to the DNC 
federal account, or to designate the 
“Federal Account below” (on the 
donor card), in order to allow for 
deposit in the federal account; 

• Advises “other contributors” that 
their contributions will be used for 
state and local elections, and asks 
them to make their checks payable 
to the DNC nonfederal account; 

• Informs individuals of the $20,000 
annual limit on contributions to the 
DNC and the $25,000 annual limit 
for contributions to all federal 
campaigns and accounts; 

• Informs individuals that any 
portion in excess of the $20,000 
limit will be “allocated” to the 
nonfederal account; 

• Asks the contributor to designate 
on the card either the entire 
contribution or the first $20,000 
(or other amount) to the federal 
account, or to designate the full 
amount to the nonfederal account; 
and 

• Asks for the contributor’s signa-
ture. 

Receipt of Contributions. Each 
contribution will be accompanied by 
the donor card described above, 

(continued on page 6) 

2 Under the Act and Commission 
regulations, national party committees 
may receive no more than $20,000 per 
calendar year from a person and no 
more than $15,000 per year from a 
multicandidate committee. 2 U.S.C. 
§441a(a)(1)(B) and (2)(B) and 11 CFR 
110.1(c)(1) and 110.2(c)(1). 
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(continued from page 5) 

whether completed or not, indicat-
ing that the contribution was in 
response to a solicitation containing 
the card.3 If the donor fails to 
provide clear instructions about how 
to apportion a contribution that 
exceeds the Act’s limits, either on 
its face or when aggregated with 
previous contributions, the DNC 
will send a written request to the 
donor asking permission to deposit 
the excessive portion in a nonfederal 
account. The request will also notify 
the donor that he or she may request 
a refund of the excessive portion. 

Upon receiving a contribution 
that it intends to split between 
federal and nonfederal accounts, the 
DNC will deposit the contribution 
into a federal account and, on the 
same day, will deposit into its 
nonfederal account a check from the 
federal account representing a 
transfer of the excessive portion. If 
the donor does not then provide 
written permission to split the 
donation, and does not request a 
refund, the DNC will, within 60 
days of its receipt of the contribu-
tion, transfer the federal account’s 
portion of the contribution to the 
nonfederal account. 

Permissibility of Proposal 
The DNC’s treatment of these 

contributions, as described above, is 
permissible given the specific facts 
presented, including the content of 
the donor card and the fact that each 
contribution will be accompanied by 
the card. The DNC’s plan does not, 
however, represent the only permis-
sible treatment of such contribu-
tions. To determine the 
permissibility of other plans, the 
DNC would need to submit another 
advisory opinion request with a 
complete description of the relevant 
facts. See 11 CFR 112.1(b) and (c). 

3 A copy of the donor card is attached 
to the opinion. 

Reporting Split Contributions 
Commission regulations do not 

specifically address the reporting of 
single-check contributions that are 
split between federal and nonfederal 
accounts. In this case, where the 
DNC will transfer the excessive 
amount from the federal to the 
nonfederal account on the same 
business day as the initial deposit of 
the contribution check, the transfer 
is virtually contemporaneous with 
the deposit. Thus, the DNC may 
report the portion left in the federal 
account after the transfer as the total 
contribution to the federal account. 
Similarly, it may report the portion 
transferred into the nonfederal 
account as a donation from the 
donor to the nonfederal account. 

Each contribution that is depos-
ited in this way must be itemized 
both on Schedule A of the federal 
account’s report and on the memo 
Schedule A filed by the nonfederal 
account that received the funds. The 
Schedule A entry must report the 
receipt of the federal account’s 
portion, along with the date of 
receipt and other contributor infor-
mation. 2 U.S.C. §§434(b)(2)(A) 
and (3)(A) and 431(13); 11 CFR 
104.3(a)(2)(i) and (4)(i) and 100.12. 
Along with this entry, the DNC 
must note that there is a correspond-
ing entry on memo Schedule A, 
which discloses the portion donated 
to the nonfederal account. 

Under Commission regulations, a 
national party committee is required 
to report contributions to a 
nonfederal account in excess of 
$200, and to disclose the 
contributor’s name, address, occu-
pation and employer. 11 CFR 
104.8(e). Thus, the memo schedule 
A must disclose the nonfederal 
account’s receipt of the contribution 
along with the date of receipt and 
the donor’s identifying information. 
The date of receipt will be the date 
that the DNC received the check. 
Along with the itemized entry, the 
memo Schedule A must note that 
the donation represents the 

nonfederal portion of a contribution 
and cross-reference the disclosure of 
the federal portion on Schedule A. 

If the DNC does not obtain either 
written permission to split the 
contribution or a request for a 
refund, it will transfer the federal 
portion to the nonfederal account 
within 60 days of the receipt of the 
initial contribution. In this case, it 
must report the transfer (which may 
include a number of contributions) 
as a refund to the contributor(s) and 
as a further donation of that amount 
by the contributor(s) to the 
nonfederal account. The DNC must 
report the federal account’s refund 
on Schedule B, showing the 
nonfederal account as the recipient 
of the transferred funds and noting, 
as a memo entry, the name(s) and 
address(es) of the contributor(s) and 
a reference to the initial disclosure 
of the contribution(s). 2 U.S.C. 
§434(b)(2)(A) and (3)(A), 431(13); 
11 CFR 104.3(a)(2)(i) and (4)(i) and 
100.12. The report must also cross-
reference the nonfederal account’s 
disclosure, on memo Schedule A, of 
its receipt of the transferred dona-
tion. 

The nonfederal account’s re-
port—memo Schedule A—must 
disclose the transferred funds as a 
donation, and must report the 
transfer from the federal account as 
the source of the funds when 
itemizing the amount. It must also 
cross-reference the federal account’s 
disclosure of the transaction. The 
identifying information of all 
original contributors must be 
disclosed in subsequent memo 
entries. 

Requests for Refunds. If the 
contributor requests a refund of the 
excessive portion that was initially 
transferred to the nonfederal ac-
count, the DNC must disclose the 
refund on the nonfederal account’s 
memo Schedule B, along with the 
contributor’s name and address. 11 
CFR 104.9(c). No reference to other 
entries is necessary. 
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Recordkeeping. The DNC must 
keep a record of these transactions 
for at least three years after filing 
any related report or statement. The 
record should include: 

• A copy of the contributor check 
and the returned donor card; 

• A copy of any follow-up request 
sent to the contributor; and 

• Any written contributor permission 
to split the contribution or any 
request for a refund. 

The DNC must also keep ac-
counting records that connect each 
individual contribution to all 
deposits and transfers of the funds. 

Commissioner Thomas issued a 
concurring opinion on January 31, 
2002. 

Date Issued: January 30, 2001; 
Length: 8 pages.✦ 

—Amy Kort 

AO 2001-18 
Affiliation Between LLC 
PAC and PACs of Corporate 
Owners 

The political action committee 
(PAC) of Cingular, a joint venture 
limited liability company owned by 
SBC Communications (SBC) and 
BellSouth Corporation (BellSouth), 
is affiliated with Bell South’s PAC, 
as well as with SBC’s PAC. Al-
though BellSouth owns 40 percent 
of Cingular and SBC owns 60 
percent, BellSouth and SBC have 
equal decision-making control over 
Cingular. 

Affiliation 
Under the Act and Commission 

regulations, committees established, 
financed, maintained or controlled 
by the same corporation, person or 
group—including any parent, 
subsidiary, branch, division, depart-
ment or local unit of a given en-
tity—are affiliated. 2 U.S.C. 
§441a(a)(5) and 11 CFR 100.5(g)(2) 
and 110.3(a)(1)(ii). Entities other 
than corporations, such as partner-
ships and limited liability companies 
(LLC), may also be affiliates of 

corporations.1  See AOs 2000-36, 
1997-13, 1994-11 and 1992-17; see 
also AOs 2001-7 and 1996-38. 

In cases where one entity is not 
an official or obvious subsidiary of 
another, Commission regulations 
provide for an examination of 
various factors, considered in the 
context of an overall relationship, in 
order to determine whether the 
entities are affiliated and, thus, 
whether their respective PACs are 
affiliated. Relevant factors include: 

• A controlling interest in voting 
stock; 

• The ability of one sponsoring 
organization or committee to 
participate in the governance of 
another sponsoring organization or 
committee through formal rules or 
through formal or informal prac-
tices; 

• The authority or ability to hire, 
appoint, demote or otherwise 
control the decision-making agents 
of another sponsoring organization 
or committee; 

• An overlap of officers or employ-
ees in a manner that indicates a 
formal or ongoing relationship 
between the organizations or 
committees; and 

• An active or significant role in the 
formation of another sponsoring 
organization or committee. 11 CFR 
110.3(a)(3)(ii)(A), (B), (C), (E), 
(F) and (I). 

Affiliation of Bell South PAC with 
Cingular PAC 

In past advisory opinions, the 
Commission considered situations 
where a joint venture (or LLC) 
partner owned 50 percent of the 
joint venture and exercised control 
over its governance and the direc-
tion of its officers equal to that of 
the other partner (or combination of 
partners in a case where one partner 
owned 50 percent and two partners 

1 Cingular files with the IRS as a 
partnership and, thus, is not treated as 
if it were a corporation under the Act. 

each owned 25 percent). AOs 1997-
13, 1992-17 and 1996-49. In these 
cases, the Commission determined 
that the PACs of the 50-percent 
owners were affiliated with the joint 
venture’s PAC.2 As a result, the 50-
percent owner corporations, as 
affiliates of the joint venture, could 
pay the administration and solicita-
tion costs of the joint venture’s 
PAC. Additionally, the joint venture 
could pay those costs, even if it was 
not a corporation, because it was 
owned entirely by corporations and 
affiliated with at least one of them. 
See AOs 1997-13, 1996-49, 1994-
11 and 1992-17. 

In this case, SBC owns 60 
percent of Cingular and Bell South 
owns 40 percent. However, the 
control of Cingular by SBC and 
BellSouth is apportioned differently, 
and the relationship of SBC and 
BellSouth to Cingular includes a 
number of the affiliation factors 
outlined in Commission regulations 
in a context similar to that of 50-50 
joint venture partnerships where 
both owners were affiliated with the 
joint venture’s PAC. 

Formation of Sponsoring Organi-
zation; Authority and Governance. 
As Cingular’s founders, BellSouth 
and SBC formed a Managing 
Company to control the manage-
ment and operation of Cingular. 
BellSouth and SBC each appoint 
two of the four members of the 
Managing Company’s board of 
directors. Only the parent company 
can appoint or replace its two 
representatives on the board. These 
board members are also the mem-
bers of the Managing Company’s 
Strategic Review Committee (SRC), 
which must approve by a two-thirds 
vote substantially all important 
decisions concerning the operations 

(continued on page 8) 

2 The Commission also noted in these 
cases that the PACs of the owners were 
not affiliated with each other by virtue 
of the joint venture. 
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of the Managing Company and 
Cingular. As a result, each corporate 
owner has equal authority to direct 
the governance of Cingular and to 
hire, demote and otherwise control 
Cingular’s decision-makers in a 
comprehensive manner. 11 CFR 
110.3(a)(3)(ii)(B), (C), (E) and (I). 

Former Officers and Employees. 
Of Cingular’s 16 executive officers, 
10 (including the CEO) were 
formerly employed by SBC, and 
four previously worked for 
BellSouth. Approximately two 
thirds of Cingular’s employees and 
officers are former employees of 
SBC, and approximately one third 
are formerly of BellSouth.3 The 
larger proportion of former SBC 
personnel is less significant in 
comparing the two owners’ influ-
ence over Cingular, however, 
because the organizations have no 
formal or informal agreements in 
place that employees or officers of 
Cingular will return to BellSouth or 
SBC. The officers and employees 
are responsible to the Managing 
Company’s board and the SRC and, 
thus, must answer equally to each 
owner. 

Management of PAC. Cingular’s 
executive officers manage and 
operate Cingular’s PAC, and 
decisions concerning the PAC do 
not require the approval of the 
Managing Company’s SRC or board 
of directors. However, the relation-
ship between the sponsoring organi-
zations and the control they exert 
over the joint venture—rather than 
their participation in the manage-
ment of the joint venture’s PAC— 
indicated affiliation. AOs 1996-49, 
1992-17. See also 1991-13. 

As a result of the foregoing, both 
SBC’s PAC and BellSouth’s PAC 
are affiliated with Cingular PAC. 

3 Currently, there are no overlapping 
officers or employees between 
BellSouth or SBC and Cingular. 

Contributions 
Under the Act and Commission 

regulations, contributions made to 
or by affiliated committees are 
considered to have been made to or 
by a single committee for the 
purposes of the Act’s contribution 
limits. 2 U.S.C. §441a(a)(5) and 11 
CFR 100.5(g)(2), 110.3(a)(1) and 
110.3(a)(1)(ii). Additionally, a 
corporation may solicit contribu-
tions to its PAC from the restricted 
class of its subsidiaries or other 
affiliates. 2 U.S.C. §§441b(b)(2)(A) 
and (4)(A)(i); 11 CFR 114.3(a)(1) 
and 114.5(g)(1). 

Cingular PAC must share contri-
bution limits with SBC’s PAC and 
BellSouth’s PAC, both of which are 
multicandidate committees. Follow-
ing the same methodology for 
contributions from a 50-50 joint 
venture partnership, which calls for 
apportioning each contribution on a 
pro rata basis to each of its partners, 
contributions by Cingular PAC are 
apportioned half to SBC’s PAC and 
half to BellSouth’s PAC. 11 CFR 
110.1(e). As a result, there will be 
two sets of contribution limits 
available among the three commit-
tees—aggregate contributions to the 
same candidate may not exceed 
$10,000 per election from all three 
committees, and may not exceed 
$5,000 from any one committee. 2 
U.S.C. §441a(a)(2) and AOs 1997-
13, 1992-17 and 1987-34. Contribu-
tions made by SBC’s PAC and 
BellSouth’s PAC will not be 
aggregated with each other for the 
purposes of either PAC’s $5,000 
limit. But, Cingular PAC’s contribu-
tions will be aggregated with each 
corporate PAC’s contributions on a 
50-50 basis for the purpose of the 
limits of those two corporate PACs. 
Cingular PAC’s contributions may 
be held under $5,000 so that the 
corporate PACs do not exceed their 
limits. 

In specific cases, the three PACs 
may choose to establish a different 
ratio for apportioning Cingular 
PAC’s contributions to the limits of 

the other PACs, as long as all three 
PACs agree on the ratio and no 
excessive contributions result. 11 
CFR 110.1(e)(2). See AOs 1997-13, 
1992-17, 1991-13 and 1987-34. In 
this case, Cingular PAC must 
provide written instructions to 
recipient candidates and committees 
so that they can attribute to each 
committee the contributions they 
receive. 2 U.S.C. §441a(f) and 11 
CFR 110.9(a). To comply with 
recordkeeping requirements, the 
committees must keep a copy of the 
written instructions for three years 
after they report the contribution. 11 
CFR 104.14(b) and 102.9(b)(1). 

Statement of Organization 
BellSouth PAC must amend its 

Statement of Organization to list 
Cingular PAC as an affiliated 
committee. 2 U.S.C. §433(b)(2) and 
(c) and 11 CFR 102.2(a)(1)(ii) and 
(2). Cingular PAC must amend its 
Statement of Organization to list 
BellSouth’s PAC as an affiliated 
committee and to list BellSouth and 
SBC as its connected organizations.4 

AOs 1997-13, 1996-49 and 1992-
17. 

Date Issued: January 22, 2002; 
Length: 11 pages.✦ 

—Amy Kort 

AO 2001-19 
Non-preemption of State 
Law Prohibiting Political 
Committees from Receiving 
a Bingo License 

The Federal Election Campaign 
Act (the Act) does not preempt a 
Michigan statute prohibiting politi-
cal committees from obtaining a 
bingo license from the state of 
Michigan. 

Background 
The Oakland Democratic Cam-

paign Committee (the Committee) 

4 Cingular PAC already lists SBC’s 
PAC as an affiliated committee on its 
Statement of Organization. 
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operates two bingos to raise funds to 
influence federal elections. A 1995 
Michigan statute excludes “political 
committees” from the list of organi-
zations qualified to obtain a bingo 
license (1995 PA 275, MCL 
432.103 et seq.). On September 23, 
2001, the Committee received 
notification from the Michigan 
Bureau of State Lottery that it fell 
within the definition of a “commit-
tee” under the Michigan statute and, 
as a result, was no longer eligible 
for a state bingo license. 

Regulations 
The Act “supersede[s] and 

preempt[s] any provision of State 
law with respect to election to 
Federal office.” 2 U.S.C. §453; 11 
CFR 108.7(a). According to the 
Conference Committee report on the 
1974 Amendments to the Act, 
“Federal law occupies the field with 
respect to criminal sanctions relating 
to limitations on campaign expendi-
tures, the sources of campaign funds 
used in Federal races, the conduct 
of Federal campaigns, and similar 
offences, but does not affect the 
States’ rights” as to other election-
related conduct such as voter fraud 
and ballot theft. H.R. Rep. No. 93-
1438, 93rd Cong. 2d Sess. 69 (1974). 

Preemption 
The Commission stated no 

opinion regarding whether the 
Committee falls under the Michigan 
statute’s definition of “political 
committee,” leaving the matter to be 
decided by the laws of Michigan. 

While the Commission has not 
previously considered cases involv-
ing a conflict between a state’s 
gaming laws and the Act’s preemp-
tion provisions, FEC regulations 
specifically recognize state authority 
regarding gaming activity by 
permitting certain committees to use 
gaming devices such as raffles, only 
“so long as state law permits” their 
use. 11 CFR 114.5(b)(2). 

Also, the Committee’s situation 
differs significantly from situations 
dealt with in past opinions, in which 

the Commission preempted state 
laws that disqualified an entire class 
of contributors to federal cam-
paigns. AOs 2000-23, 1995-48, 
1993-25 and 1989-12. In this case, 
the statute covers only one particu-
lar method of fundraising, namely 
bingo, which is not specifically 
sanctioned by Commission regula-
tions. See AO 1982-29. 

As a result, the Act and Commis-
sion regulations do not preempt or 
supersede the Michigan statute 
prohibiting the Committee’s use of 
bingo to raise funds for influencing 
federal elections. 

Date Issued: January 10, 2002; 
Length: 7 pages.✦ 

—Gary Mullen 

Alternative Disposition of 
Advisory Opinions 

AOR 2001-15 
The requester withdrew the 

request for this advisory opinion on 
January 22, 2002. The request, filed 
September 25, 2001, sought the 
Commission’s opinion on a trade 
association PAC’s solicitation of a 
master limited partnership and its 
employees. 

AOR 2001-20 
The requesters withdrew their 

request for this advisory opinion on 
January 22, 2002. The request, 
submitted October 19, 2001, sought 
approval of a proposal to use 
Internet Service Provider subscrip-
tion fees, paid by credit card over 
the Internet, to make contributions 
to candidate or political committee 
recipients selected by the 
subscribers.✦ 

Advisory Opinion Request 

AOR 2002-2 
Preemption of state law barring 

lobbyist from fundraising for 
Congressional candidate who is 
member of Maryland General 

Assembly (Eric Gally, January 14, 
2002)✦ 

Staff 

Joseph Stoltz Named 
Assistant Staff Director for 
the Audit Division 

The Commission has appointed 
Joseph Stoltz to be the Assistant 
Staff Director for the Audit Divi-
sion. Mr. Stoltz assumed his duties 
at the beginning of this year. 

Mr. Stoltz joined the FEC in 
1975 after working at the General 
Accounting Office on the 1972 
Presidential and 1974 Senate 
elections. He then served as the 
Deputy Director of what has become 
the Audit Division. 

He received his B.S. in Account-
ing from Penn State University in 
1972 and received his Certified 
Public Accountant certificate in 
1979.✦ 

—Phillip Deen 

Rhonda Vosdingh Named 
Associate General Counsel 
for Enforcement 

The Commission has appointed 
Rhonda J. Vosdingh to be the 
Associate General Counsel for 
Enforcement in the Office of 
General Counsel (OGC). In this 
position, she is responsible for the 
overall direction and management of 
OGC’s enforcement program. 

Ms. Vosdingh is a 1990 graduate 
of Harvard Law School and a 
member of the Virginia and the 
District of Columbia bars. She 
joined the Commission in 1994, 
serving in various OGC posts. She 
had been the Acting Associate 
General Counsel for Enforcement 
since September 2001.✦ 

—Amy Kort 
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