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Desr Ms. Smith:

We are writing in response to the Commission’s notice of inquiry and request for comments on
the use of the Internet for campaign activity. We write as attorneys who represent numerous
nonprofit advocacy organizations, many of which are actively involved in federal elections.
While our experience advising these clients.about federal election law informs our perspective,
thess comments are not submitted on behalf of any client.

SCOPE OF COMMENTS

We commend the Commission for moving quickly 1o provide guidance on the use of the Internet.
In particular, we are pleased that the Commission seeks to adopt a cornprehensive approach,
rather than issuing guidance piecemeal as requests for advisory opinions arise. The Internet has
revolutionized communications in only & few short years, and it is entirely appropriate to
consider it sui generis, rather than attempting to fit Intemnet activity into pre-existing rules that
were designed to address other types of communications.

While recognizing the need to provide expeditious guidance on activity that is already taking
pltce.mmmgctheCommisaioutubonsidaranyruluitmya@ptnamﬁminuymmm
to determine the proper application of FECA to the Intemet. The uses and scope of this medium
are rapidly evolving, and any attempt to pin down the proper treatment of Internet campaign
activity is almost certain to be challenged in the very near futurs by as yet unforeseen
dovelopments,

In the time available, wo have not been able to conduct the comprehensive review of all
Commission regulations suggested in the notice of inquiry. Rather, we have identified a few
areas whers it would bie especially useful to have clarification of applicable rules, or where
existing precedent should be recangidered.!

' We are disappointed at the short time given to respond to this far-sweeping inquiry.
Especially with the winter holidays falling at the very end of the notice period, the timing is not
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In crafting rules that apply the restrictions of FRCA fo the Internet, the Commission should
consider carefully the legitimate governmental interest that permits it to regulate political speech
atall. Primarily, the justification for allowing the government to limit this form of speech,
otherwise protected by the Firgt Amendment, isthenmdtomventmmpﬁonorthe appearance
of corruption ix the political process, In fact, the Commission’s regulatory authority does not

communications capabilities are not undertakmm«dertumkeadnglemmmnﬁcaﬁon,butas
a threshold forparﬁcipaﬁnginpublic life. Typicall » 8 web site and e-mail system are used for

calculated to provide the Commission with the widest pessible scope of comments g inform its
- Ying. .
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an extremely broad variety of communications related to an organization’s mission. Jt makes
little sense to treat Internet costs (ISP charges, phone lines or other high-speed connection costs,
equipment purchase or lease, web design fees) differently from the costs of other
communications systems in general use, Just as a corporation’s SSF may use the phone sysiem
of its connected organization without paying for a portion of the phene systems general operating
costs (such as equipment or maintenance fees), an SSF should be permitted to use coTporate
facilities to make e-mail or web communications without having to pay for such use. Similarly,
anmmmmeﬁ?hcmwbepmﬁmdwucaMnﬁmmw“upmﬁugm.
rather than having to attribute these general costs with particular communicetions. Of course, in
both cases identifiable marginal costs, such as staff time associated with a particular
communication, could be charged to the PAC.

In the absence of such a rule, organizations seeking in good faith to comply with the law may
have to measure the expenses of online services and allocate a portion to specific
comrgunications. This likely would invelve an extrsmely complex calculation to decide “how
much” of a web site is attributable to specific portion of its content. For instance, would the
calculation have to account for daily updates in content so that it accurately captured the amount
of the site devoted to a particular communication on any given day? Would each FEC repont
then have to reflect the mathematical result of accounting for the web site content for each day of
the reporting period? In the face of such complexity, the Commission wounld have to create rules
for making this measurement of web content or e-mail use. However, forcing the regulated
community and the Commission to go through this exercise would serve little purpose in the

context of 2 medium where cost does not necessarily effect the effectiveness and/or breadth of
distribution of a communication.

LINKS

Iinksarcpartofwhatgivesthewehitsuniquechmctar. Many sites are valuable and attract
vixitorspﬁmuilybecausetheyserveasasomnflinhtuothersites' contents. Many links are

provided without charge becauss the linking site believes that the linked site would be of
interested 1o its visitors.

SomcaxinﬁugCommiasionmﬁngshaveauggutedﬂmaﬁnktoawubﬁteiaathmgofvﬂuc,so
thaxalinkmuandidate’swebsitashouidbemwdasanin-kindcuntrih:tiontothltcandidaze.
Wleitistmaﬂratmmeﬁﬂsmmehmamplawmﬁngmmwhmfor
payment, the existence of such arrangements should not dictate the Commissicn’s approach

We suggest an altemnate approach in which links are presumed nat to be a contribution absent
facts that indicate the contrary. Thus, individuals wauld be free 1o link to the sites of political
candidates as part of a discussion of their views, Ifa site routinely charges for similar links, that
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would be a factor tending to rebut the presumption that 2 link to a political campaign provided
without charge should not be treated as a contribution.? Such en spproach would allow an jssuc
organization to point its visitors to the web sites of candidates who have taken a position on its
issue without malcng an illegal corporate contribution.

This approach is consistent with other provisions of tha Act and regulations. The Commission
does not routinely regulate things with substantial communicative content merely because they
have an intangible value. For instance, zlthough a candidate debate or voter guide may have

“value” to a carpaign, thdt value is sccondary to their value to the public and the organization
that seeks to engage in political debate.

POSTING ROUTINE COMMINICATIONS TO A WER SITE

Many nonprofits routinely print membership newsleiters that are subsequently posted to a web
site; few of them expect to generate substantial traffic through that portion of the site. However,
it is a convenient way of giving the public information about the organization and its activities.
Having the material available on line is also a service to the organization’s members.

Existing Commission rulings, however, do not permit a nonprofit membership organization to
post on its publicly accessible web site any issue of its newsletter announcing its candidate
endorsements unless it has an SSF that can pay for such posting. ‘This puts a substantial burden
o the ability of nonprofit organizations to use their web sites to communicate, both with
members and with the public, abaut their activities. An organization that routinely posts a
membership newsletter on a web site has two choices. The organization may undertake
significant expense and inconvenience to create 4 password-protected, members-only section of

the site, and post the newsletters with endorsements there, or it may screen its newsletiers for
prohibited communications before posting them.

This situation places & burden on these organizations, without significantly furthering the goals
of FECA. In reality, the danger of corporate fands exercising improper influcnce on the political
process would not be noticeably increased if a nonprofit’s communications to its members could
be routinely posted to the web without these additional expenses. So long as the posting is
rowtine, with the endorsements treated no differently from any other content, organizations

‘Onemhmg’neothacﬁumtmmﬂ\atmuldmbutﬂﬂsprm:pﬁm In most cases,
alinktoacandidame’swebsitewouldbejustmmmll&ntmonacomlnwehﬁm. Were a
cmmﬁmmupendsubmnﬁﬂmmmduisnmdpmuamm&dmﬁugbm
diremvisitnrsloat‘avoredcmdidus,thulink{mdﬂwaitenawhale)mightpropedyhetrmed
as an in-kind contribution. However, this would be a very umisual case. Regulations shounld be
narrowly tailored to protect the government's interest and not restrict the political speech of all
web sites in an attempt to forestall the extreme case. A rebuttable presumption meets this
standard.
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should not be required to invest staff time to screen and modify thase communications before
they are made available on the web.

Similarly, the Commission has ruled that an organization may not post a news releass
ammouncing endorsemaents to a publicly accessible web site. This position should be
reconsidered. The regulations allow an organization to comununicate its endorsements through
its ordinary channels of communicating such news announcements. If an organization routinely
Posts press releases 1o a section of its web site, the regulatory exception allowing organization’s
to send pews roleases announcing endorsements to the organizations ordinaty press contacts
should be extended to allow niews releases containing endorsement announcements to be posted
on an organization’s weh site.

We thank you for the opportunity to provide these thoughts at this time.

Sincercly,
% ' m%ﬂ
Elizabeth Kingsley icole McLaughlin

NO. 161

Fae




