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Ms. Rosemary C. Smith

Acting Assistant General Counscl
Foderal Election Commission
999 I Street, N.W.

Washington, D.C. 20463

Re:  “Notice of Inquiry: Use of the Internet For Campaign Activity,”
64 Fed. Reg. 60360 (Nov, 5, 1999)

Dear My, Smith:

'The Americun Federation ol Labor and Congress of Industrial Organizations (*AFL-

CIO™) welcomes this opportunity to comment on the Federal Election Commission’s Notice ol 3
Lnguiry (“NOI™} concerning the use of the Internet [or campaign activity. We commend the b
Commission for this initiative and its acknowledgment thal application of the Federal Election :
Campaign Act 1o this novel and unique medium involves difticult and emergent legal and factual
issucs. As explained below, we recommend that at least through the end of the 2000 election
eycle the Commission forgo & formal rulemaking regarding lnternet issucs and proceed with as 3
much interpretive and enforcement restraint as pussible in dealing with them otherwise. We also L
deseribe the legal and policy considerations that wa believe should guide the Commission in this
ared, und we comment specilically on severat issues of particular concern 1o lubor organizations
and their members.

l. Interest of the AF1-CIO

‘The AFL-CIO is the national federation of 6% nationul and international unions
cepresenting 13 million union members throughout the United Statcs in the private and public
sectors and in virtually every occupation and industry. The AFT-CI(Ys national and international
union affiliates in wm arc comprised of wns of thousands of local and inwermediate affiliates.
The AF1.-CI0) itself has subordinate affiliates, including SO state federations, which coordinate




ENT BY:AFL/C10 LCC/LEGAL s 1-7- 0+ 17:34 7 LCC/LEGAL AFL/CIO~ 92193925:# 3719

various activitics by organized labor on a statewide busis, and 584 central Jabor councils, which
undertake similar activities in cities and other communitics, Seven trade and industrial
departments coordinating union activities and providing scrvices in various ocopomic yectors are
~ ulso affiliated with the AFL-CIO,

The AF1.-CIO and its aTiliates engage in substantial legislative and issue udvocacy at the
federul, state and local level on matters of particular concern o working famnilies, such as Social
Sccurity, Medicare, cducation, labor standards, health care, pension security, workplace safety
and health, trade, immigration, the right to organize, regulation of union governance and the role
of unions and corporations in electoral politics. The A11.-CIO and its affiliates also engage in
substantial efforls to familiarize their members with these and other issues, the performances of
officeholders in addressing them, and the positions candidaies for public office have taken on
them. And, the AFL-CIO and its affiliates regularly pursue efforts to register and encourage their
members 10 vore. For these reasons, the AFL-CIO has a strong interest in how the Commission
inlerprets and enforces the Federal Llection Campuign Act, and the AFL-CIQ has parlicipaled in
numerous FLEC rulemaking proccedings aver the years,

As part of il internal outreach and public advocucy programs, the AFL-CIO and its
affiliates have developed a significant presence on the Internet. The AFL-CIO website, located at
www.aflcio.org, loday consists of approximately 4,000 display screens that convey information,
news, and advocacy soncerning all of the issues described above and others, and concerning the
AFL-CIO, its programs and the labor movement. The website includes texts of speeches, pross
relcases. and congressional testimony; olTers puides to worker-friendly products and services;
presents interaclive programs, such as one that compares worker paychecks with thosc of
corporate chief executive officers; and solicits viewers' responses on public issucs. The AFL-
C10 website is changed on an almost daily basis to add und replace materiul, influence public
policy and react to external events.

The AFL-CIO routincly posts ils press relcases on ils websito as a supplement to more
traditional forms of transmission, and oflers comprehensive coverage of its activities in order to
elicit media coverage and public and member awareness. A recent important cxample thal is
directly pertinent to this NOL is the biannual AFL-CIO convention that took place last October
11-13 (reported on our website at www.aflcig.org/convention99/index htm). One of the most
newsworthy cvents at the convention was the AFL-CIO's presidential endorscment of Vice
President Albert Gore. Under the Commission’s current view of FECA’s application to the
Internct as expressed in its advisory opinions, and particularly AO 1997-16, the AFL-CIO might
violate 2 U.S.C. § 441b{a) by including uny reference to this widely reported event on its own
wehsite, or by pusting the text of Vice President Gore’s address to convention delegates, at least
if this material were not funded by the AFT-C1()'s federal separate scgrepated fund,

The AFL-CIO website includes hyperlinks to the websites of the following entities: all of
its national and international union affiliates that maintain websites, and numerous local and
intermediate bodies affiliated with those unions; all state federations and ventral labor councils
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that maintain websites; AFL-CIO trade and industrial departments, and their affiliates that
maintain websites; allied organizations, AFI.-CIO-sponsorod programs and constituency groups;
labor education programs ol many univorsities und colleges; special organizing and bargaining
campaigns; selected federal governmental agencies; solected advocacy organizations of special
interest to working families; international labor organizations, internationai trade secretariats and
(he national labor federations of many countries, and miscellaneous other groups. The AFL-CIO
docs not churpe for any of these links, nor docs it pay any of the linked entities or other entities to
provide links ta the AFL-CIQ. These AFL-CIO links do not necessarily mean thut the AFL-CIO
endorses all of the content of these linked websites, nor does the AI'L-CIO undertake to maonitor
their cantent by any systematic means.

The AFL-CIO has also committed to provide materiul lo seversl independent
political/legislotive/issucs Internet websites. For example, the AFL-CLO will participate in
Freedomchunnel.com, a non-profit website initiated last Novernber that provides video issuc
commentary by political candidates and organizations. And, the AFL-CIO has agreed to provide
conlent to a for-profit website, Voter.com, which contains wide-runging and interactive political
and issue material supplied by federal, state and local candidates, politicul parties, membership,
advocacy and issue organizations, businesses and other groups. These websites resemble two
websites that the Commission has alrcady determined may operate without violating 2 U.S.C. §
441b{b) and other FECA provisions, the non-profit Democracy Network in A 1999-25 and the
fur-profit Election Zone, LLC in AQ 1999-24, The AFi.-CI() anticipates pursuing similar
oppurtunitics o make its voice heard on the Internet.

The AFL-CIO has also recently embarked on an initiative to make an affordable Internet
service provider and computer hardware package available Lo its 13 million members, including
[ntemet access through a union-spesific portal. This porta] will be custormized to the member's
own union and contain union-relaled materia) in addition o material that is customarily found on
portal pages, such us search cngines, news and the like. This AFL-CIO “workingfamilies.com”
prugrait will link unjon members to each other and to their unions, und accord them a preates
voice in the public arena with logislative updautes and c-mail connections to elected officials.
When this program becomes fully operational during 2000, it promises to create considerable
opporlunilies for organized labor's membership mobilization program in support o[ its legislative |
and political goals, as well as enable ution members and theix tamilics to participate tully in the !
electronic marketplaces of products, scrvices and information. (This initiative is described in
more delail at www.aflcio.org/conventiond9/misc_digital divide.htm.}

1. I istinct Nature an mendm f the Int t
The Supreme Court has aptly observed that “the Internet is *a unique and wholly new é
medium of worldwide human communications,* MMMM 521

U.S. 844, 850 (1997 (quoting district court decision), The first question in the NOI - “whether
campaign aclivity conducted on the Internet should be subject to the Act and the Commission’s
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regulations at ull" = recognizes (he unprecedented nature of the analylical task now before the
Commission. The Internot is the [irst entirely new meuns of communicution that has arisen since E
FECA was first enacted neayly 30 years ago; all other developments in communications have "
comprised either a variation or expansion of those known and widely used in 1971 ~ for
example, cable elevision, See Explanation und Justification, “Cundidate Debates and News
Stories,” 61 Fed. Reg. 18049 (April 24, 1996).

FECA itself includes u list of the forms of political communication prevalent during the
early 1970's. One of the statutory exemptions from the definitions of “contribution™ und
“expenditure” includes cortain campalgn materials, activitles and meuns of cominunication
provided to volunteers by candidates and parties — “pins, bumpcr stickers, handbills, brochures,
posters, party lubloids, and yard signs,” which are essentially incxpensive and of limited
communicative reach - but excludes others -- “broadcasting, newspaper, magazine, billboard,
dircet mail, or similar type of peneral public communication or political advertising,” which
typically entail much greater expensc and distribution. See 2 U.8.C. §§ 431(8)(B)(x) and (i}
and 43 1{N(D)(viii) and (ix). The Internes, which of cowrse is not listed in these provisions,

conceptually does not clearly [il in either category due to its unique combination of smull
expense and mass distribution.

The Internct is also uniquely distinct from these familiar vehicles of political
communication because it integrates qualitics and functions of resource information, commercial
transaction and interactivily. As described by the Supreme Court, the Internet offers “a wide
varicty of communication and information refricval methods” that *are constantly evolving and
difficult to categorize precisely,” and that are “located in no particular geographical location but
available 1o anyone, anywhere in the world, with access to the Intemet.”” Reno, 521 1.8, at 851.
The World Wide Web in particular is “comparable, from the reader’s viewpoint, Lo both a vast
library including miltions of rcadily available and indexed publicalions and a sprawling mall
offering goods and services,” id. at 853, whose '“content is as diverse as human thought.”” Id. at
870 (quoting districl court opinion).

The following features of the Internet in particular demonstrate its qualitative diffcrences
from other communications media that the Commission must consider in determining how
FECA applies 1o its usage and content.

First, virtually any individual or group can produce and mass-distribute or muke mass-
available sophisticated material on the Internet:

From the publistiers’ point of view, {the World Wide Web] constitutes a vast
platiorm from which to address and hear from o worldwide audience of millions
of readcrs, viewers, researchers, and buyers. Any person or organization with a
computer connected to the Internct can “publish™ information, Publishers include

government agencies, educational instilutions, commercial entilies, advocacy
groups, and individuals,
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Id. at 853 (footnote omitled).

Second, “the Internet is not us ‘invastve' as radio or television™; rather,
“‘[clommunications over the Internet do not “invade” an individual’s home or appear on one’s
computer screen unbidden. Users seldom cncounter content “by accident.™ ]d. at 869 (quoting
district court opinion). A website is *“rathet like a talephone number,*” id. at 852 (quoting
district court opinion), and the Internet is a ““dial-it medium™ where “‘[p]lacing a telephone call
... is not the same as turning on the radio and being taken by surprise ... .” Id. at 870, quoting
Sable Communications of Cal.. Inc. v. ICC, 492 .S, 115, [28 (1989).

Third, the Internct is not a scarce means of communication with limited outlets, hike
broadeast media; rather, “[ijt provides relatively unlimited, low-cost capacity for communication
of all kinds,” a “dynamic, multi-faceted category of communication [that] includes not only
traditional print and news services, but also audio, video, and still images, as well as inteructive,
rcal-lime dialogue.” Reno, 521 U.S. ut 870. And, “‘[n]o single organization controls any
mcmbership in the Web, nor is there any single centralized point from which individual Web
sites or services can be blocked rom the Web.™ [d. at 853 (quoting district court opinion)

{footnote omitted),

Fourth, the Inlernet accords no inherent advanlage (o any website or voice on it, whalever -»
its source. Every website enjoys the same potential “distributional” impact as does any other
website, for each has a specific address, and cach may be accessed simply by entering that E
address or by using a search engine that locales a word or subject area in its content. Although
there are means available to specially attract viewers, such as advertisements and purchased ,,

scarch features, the fucl remnains that every websitc cnjoys the same potential audience merely by
i{s presence on the Intornet.

Fifth, as indicated by these other [ealures, access to and use of the Interel is extremely
inexpensive, and becoming more s0. A person who possesses basic computer equipment can
create and maintain an Internet website for no more than a few hundred dollars a year, a modest
sum thut seems certain to diminish cven further as competition increases and commercial tie-ins
with other services and products become more prevalent. And, the cost of udding or changing a
particular message on the Interne! - lor example, express advocacy — is not a functlon ol space
or lime on the Internet, a3 it is in broadcast or newspuper advertising, Rather, theres is often no
discemible cost whatsnpever, And, even if its cost were artilicially calculated, say, by applying
the ratio ol its content to the total content on the website, the sum might amount to pennies or a
few dollars over the course of a year. Likewise, the [air market value of website spaco is
arguably nil given the infinity ol cyberspace and the inexpensiveness of'sccess lo it. Lruly,
Internct speech is “free™ speech.

In this regard, the lnternet does not coexist easily with a critical factual premise
underlying federal election law: that “virtually every means of communicating ideas in loday’s
mass sogiety requives the expenditure of money,” and, in particular, “[t)he electorute’s increasing
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dependence on ielevision, radio, and other mass media for news and information has made these
cxpensive modes of communication indispensable insiruments of effective political speech.”
RBuckley v, Valeo, 424 U.8. 1, 19 (1976). Indeed, the fundamentally democratic and leveling
aspects of the Internet render it a potentially potent counterweight to concentrations of financial
power in the political marketplace, and there is no apparent means at prescnt by which
corporations, unions or others can ulilize their resources to dominate the medium.

In Reno, the Court addressed the Tnternot for the first time and determined that the First
Amendment fully applied o its content; it therefore decided that provisions of the
Communications Decency Act that eriminalized the Intemel ransmission of “indecent™ and
“patently offensive™ content to minors vialated the First Amendment. The Court concluded:

The record demonstrates that the growth of the Internct bas been and continues to

be phenomenal.  As a matter of constitutional tradition, in the absence of evidenee :
to tho contrary, we presume that governmental regulation of the content of speech :
is more likely Lo interfere with the free exchange o ideas than to encourage it.
The interest in encouraging freedom of expression in a democratic socicty ;
outweighs any Lheoretical but unproven benefit of censorship,

Id. at 885.

S

M.  The Purposes and Kcy Requirements of Federal Election Law Relevant to
Internet Issues

The constraints on expression and association sct forth in federal eleclion law are
permissible only insofar as they can bear sirict scrutiny, and are narrowly drawn to serve
sufficiently important governmenial interests. See Buckley v, Valeo, 424 U.S. a1 14-30. Two
basic prongs of FECA arc particularly relevant lo Internet issucs.

First, FECA proscribes corporate and union treasury campaign contributions and
expenditures. 211.5.C. § 441b(a). These provisions have a long pre-FECA legislative lincage
premised on the goal of “avoid[ing] the deleterious influences on fedcral elections resulting from
the use of money by those who excreisc control over lurge aggregations of capital.” U.S, v,
nited Automobile Workers, 352 LS, 567~ 85 (1957). The “primary purposc” of FECA's
campaign finance reswrictions is “the prevention of corruption and the appearance of corruption
spauwned by the real or imagined coercive influence of large financial contributions on
candidates’ positions and on their actions if elected to office.” Buckloy, 424 U.S. at 25.! Where

'We note, however, that the Supreme Court has since pointed out “cruciul differences
between unions and corporations™ thal enable a state (and, presumably, Congress)
constitutionally to prohibit corporations alone, and not unions, from muking indepcndent
expendilures. See Austin v, Michipan Chs r of Commerce, 494 U.S, 652, 665-66 (1990).

6
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this purpose is not dircctly served, the First Amendment precludes Congress from rogulating the
private application of money in the political sphere. See, ¢.8., Colorado Republican Federal
Campaign Committee v. FEC, 518 U.S. 604 (1596) (independent expenditures by political
parties), FEC v. Massachugetts Citizens for Life, Inc,, 479 U.S. 238, 259 (1986) (independent
expenditures by non-profit corporations that are formed to disseminate potitical ideas, lack
shareholders and are neither funded nor oporated by corporations or unions); FEC v, Natjopa)

Conservalive Political Action Committee, 470 1), 480 (1985) (independent expenditures by
political uction commitiee funded by voluntary individual contributions).

et L e o o et e A b B i

Second, FECA requires that covered parties record their comtributions and cxpenditures
and report them (o the Commission, and requires speakers to disclose their identities and whether
or not their speach has been authorized by u candidate or parly, See2 U.S.C. § 434, Thesc
disclosure requirements serve ihe substantial governmental interests of informing the cloctorate
as 1o the sources and spending of political campaign moncy “in order (o aid the voters in
evalualing those who seek federal office”; “deter{ring] actual corruption and avoid[ing] the
appearance ol corruption by exposing larpe contributions and expenditures to the light of
publicity”; and “gathering the data necessary to detect violations” of the Ael’s contribution
limitations, Buckley, 424 U.S. at 67-68.

.  The Commission Should Conduct Hearings, Forge a Rulemaking and
Otherwise Proceed With Interpretive and Enforcement Restraint During
the 2000 Election Cycle

Broadiy, the fundamental questian befare the Commission is how federal election law | k
must accommadate the distinet nature and First Amendmen( status of the Intemet. The AFL-C{O ;‘;
does 1ot contend that the Commission necessarily can declare that the Internet is not subject o F

the Act. We acknowledge that such a complete exemption might be the sole province of :
Congress, inasmuch as FECA, like other stalules and the Constitution itself, must b applied — if S
il can be 85 4 matter of law - to circumstances and technologies unforesseable at the time of its '
enactment. And, Congress has not declared a moratorium on the application of election law to
the Internct, as it has for the tuxulion of Internet commerec.

Howovcr, the Commission does enjoy considerable gencral administrative and
enforcement discretion that enables it to procced cautiously on Internet issues while it undertakes
# more comprehensive consideration of the issues it has raived in the NOL The NO1 is an
appropriate first step in undertaking a comprchionsive review of how FECA upplies w the
Internet. Internct teehnology s changing as quickly as it is expanding. Tho AFL-CIO does not

“[Blusiness corporations arc by far the most prominant example af entities that enjoy legal
advantages enhancing their ability to accumulate wealth” and whose independent expenditures

Congress constitutionatly may regulate. FEC v. Massachusetts Citizens for Life, Inc.. 479 U S.
238, 258 n.11 (1984).
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pretend to know how e Internet will operate in three months, lot alone three years, including
what technical advances will oceur and what uscs of it will become available. Bul it most
certainly appears that in the near fisture computers with Internet access will be as ubiquitous in l

homes as are television sets, radios and telephones, end that unions, corporations and othor
organizations will sponsor websites and conduct significant business on the Internet just as
universally as they now use telephones, fax machines and letterhead to do so.

In particular, we urge the Commission Lo forgo any ellort at rulemaking at least unti] after
the 2000 election cycle. As a praciical matler, no such regulations could become cffective unti!
late this year, possibly disrupting electoral behavior at its very peak. Instead, the Commission
should conduct hearings on the issues raised in the NOI so it can make informed and meusured :
decisions as to how to exercise its authority, and whether new or revised regulations are :
appropriate, The AFL-CIO would be pleased to participate in such a hearing. 1t would be useful '
for the Commission to invite participation not only from the regulated comumnity, but also frowm
experts on Internet technology, Internet service providers, telecommunications industry
representatives, political strategists and others who can provide informod assessments of the
Internet’s operations, its financial structure und its likely evolution.

The AFL-CIO urges the Commission meanwhile to exercise its interpretive uuthority only
if it has a high degree of confidence that actual or alleged conduct raised before it so clearly
implicates the requirements and prohibilions of the Act that definitive advice can be issucd.?

We further recommend Lhal during this period the Commission exercise its cnforcoment authority
only insofar as aclion is clearly warranted to modify, terminate or remedy behavior that is
inconsistent with the Act. Moreover, the Cornmission's approach to remedies and sanctions
should give due regard to the uncertainty that now attaches to FECA's application to particular
[nternet situations, the good faith and rcasonableness of a parly's action, und the public interest in
avoiding any chill on the legitimate exploration of (his new technology.

‘The Act does obligate the Commission to issuc advisory opinions within 60 days aller a E
person submits a written request concerning the application of the Act or a Commission rule or ‘
regulation “with respect to a specific transaction or activity by the person.” 2 US.C. §
437(a)(1). But the Commission need not respond to » “a general question of interpretation,” or a
request “posing u hypothetical situation, or regarding the activitics of third parties, ., . 1]
CF.R. §112.1(b). We note that in AO 1999-17, the Commission took care 1o adhere (o these
rules and deelined to venture beyond matters conceming actua] or intended conduct by the
roquesling presidential campaign.

*I'he Commission enjoys disoretionary latitude in investigating compleints, finding rcason
to belicve and probable cause that a violation of the Act has been committed, conciliating cases,
settling and dismissing cases, and initialing enforcement litigalion. See generally 2 U.S.C. §
437g. Although a complainant or other parly aggrieved by the failure of the Commission to act
on & complaint may seek judicial redief aller 120 days have elapsed from the filing of the
complaint, 2 U.8.C. § 437g(2)(8)(A), the passape of this period, or even the cong¢lusion of the

B
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In sum, as much as possible, thc Commission should approach the 2000 election cycle as
4 luborutory of activity for it to cvaluate in advance of any rulemaking or significant intorpretive
or enlorcement initiatives.

V.  Puticular Issues Raised in the Notice of Inquiry

We now turn to several of the issues speeifically raised in the NOI that are of special
concern 10 the AFL-CIO and its members, and explain how we believe the Commission should ;
approach these mattors at this time. As a general principle, it is sclf-ovident that the
Commission’s ficld of potential regulation in the [nternet context remains bound by the four
comers of FECA just us it is in other contexis. So, for example, the line beiween regulable
express advocacy and non-regulable issue advocacy applics (o the Tnternel. (We recopnize there
arc divergent viows as to where that line falls, and do nol address that issue here.)

We note at the outset that the NOI usks whether the conccpt of “coordinalion” should be
applied to the Internet in the sume maunner as in other contexts. ‘The AFL-CIO is prepuring
comments, to be filed later this month, concerning the Commission’s separate “Supplemental
Notice of Propused Rulemaking: General Political Communications Coordinated With
Candidates,” 64 Fed. Reg. 68952 (December 9, 1999), We intend to address coordination on the
Internet principally in those comments; in determining how to proceed regarding Internct issues
afler reviewing the responses to this NOI, the Commission should also give due regard to the
relevant comments on coordination it receives in that ruleraking proceeding.

A.  Union' Communications With the Restricted Class

The Act exempts from its definitions of *contribution” and “expenditure”
communications by a union with its members, executive and administrative personnel, and their

applicable election eycle, does not itseil compet Commission action, $ge Rose v, FEC, 806 F.2d
1081, 1034 (1).C. Cir,1986); Common Causc v. FEC, 489 F. Supp. 738 (D.D.C. 1980). Rather,
in deciding whether the Commission’s conduct is “contrary to law,” a court must determine
whelher the Commission acted arbitrarily and cupriciously, taking into aceount factors such as
the credibility of the allegation, the nature ul'the threat posed by the alloged offense, the
resources available to the agency and the novelly of the issues invalved, Rose v, FEC, 608 F.
Supp. 1, 5 (D.D.C. 1984); Common Causc v. FEC, 489 F. Supp. ut 743-44; |n te Federal Floction
Campatgn Act Ditigation, 474 F. Supp.1044, 1045-46 (D.D.C, 1979). We submit that the
Commission would have ample justification o act with restraint in Tnlemet enforcement sctions
while it underiakes a comprehensive examination of the Internel’s logal implications.

‘Although the statute und the regulations treat unions and corporations very similarly, we
address specifically only unions and do not necessarily believe that the same observations apply
in the same manner o corporations.
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families, including communications “on any subject ” non-parlisun voter registraion and get-out-
the-vote campaigns and solicitations to contribute to a separate segregated fund. 2 U.S.C. §§

431 (9)(B)(iii) and 441b(b)(2). We submi that the Commission must recognize in the Internel
conlext at least as much freedom for unions to enpage in communications with their restricted
clusses as the Commission does wilh respect to other means of communieation,

In AQ 1997-16, the Comunission embraced this view as u general matter in stating that if F
& membership corporation restricted access o its wehsite to its members - for example, by giving
each member “an individual usique identification number or password” — then it could post its
candidate cndorsements on the websile.” We question the technical feasibility of imposing such
a requircuent universally, given the lurpe number ol members of many unions, not 1o mention of
the AFI-CIO itself. This ix u mutler that bears further study in hearinys the Commission should :
conduct on NOI issucy. 3

But unions should not be disabled entirely fror using the Internet for express advocacy
communications with their members, given the usefulness and incxpensiveness of Intornet
communicalions, its inevitable universality as a communications (ool and its user-initiated
operation.” The Commission could recognize thet 2 union myy post any matcrial as a restricted
class communication un “membars-only” pages on its website access to which requires a “decp
link,” that is, at lenst several clicks of a mouse away [rom a website home page. Such an
urrangement could be reasonably construed te confurm with FECA, il it had appropriate
safeguurds, such as precluding express advocacy in the website’s more immediately accessible
links to the “members-only” sepment; precluding other affirmative e(Torts to stoer non-membors
to this segmen; including a disclaimer on the express advocacy portion of the segment stating
that it is intended only for members of the restricted class and that responses, including PAC
contributions, wili not be accepled from anyone else; and, for any responsive commupications on
this portion of the website, requiring self-identification of the respondent's restricted cluss
meimbership before the union acts upan the response in any manner. Cf. AO 199533 (corporate
PAC e-mail communications to corporate executives via their non-solicitable secretaries); AQ
1978-97 {union membership magazine reaching some non-restricted clasy members). Some
unions place on their websites an electranic version of their regular print membership
publiculions. Insofar as u union wishes to maintain these on the “public” portion of its website,

*We note that the Commission’s initial premise is (hat & websito is a form of general
public political advertising under 2 U.S.C. § 441d. See AQ 1997-16 and 1995-9. Due to the
nurnber of websitcs and the practical obscurity and inaccessibilily of most of them, this
proposition may ool necessarily be universully correct,

“In A 1997-16, the Commission stated that separate segregaled fund could finance
with hard money the costs of express advocacy communications on its corporate sponsor’s
websile, Although muintining this approuch would avoid un outright ban on partisan content vn

a union website, it would still entail significant valuation and reporting problems, us discussed
below,
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any express advocacy or PAC solicitulions could be relocated (o the “members-only™ segment
with un appropriate link and the safeguards described above.

Accordingly, at least to the degree the Commission’s regulations now permit for other
lorms ol communicatiou, unions should be permitted on their websites o communicule express
advocacy to their members in electranic publicalions, whether regular or special cumpaign
publications, or in eleclronic versions of their regular or special campaign print publications, 11
C.E.R. § 114.3(e)(1); solicit vontributions to the union's PAC, see 11 C.E.R. § 114.5; solicit
coniributions to be sent directly to 4 candidate without any union transmission role, see 11 C.F.R.
§ 114.2(f)(d)(ii); and urge registrution or voting for a particular candidate or party. See 11 C.F.R.

§ 114.3(c)(4).

Additionally, it seerns plain that ¢-mail communications, which, unlike a website, sre L
privalely and specifically dirceted to particular recipicals, should be weuted exactly like letters, '-
memoranda and other forms of written communications for all the above restricted cluss %
uctivitics (as well as lor the twice-ycarly solicitations of non-members permitled under 11 C.F.R. ;

§ 114.6). And, as with olher forms of restricted cluss communications, no disclaimer should be
required. Scc bl US.C. § 110.11(a)(7).

Finally, we nole that the cost of websile or e-mail express advocacy communications with g
a union's restricted class is unlikely to be subject to reporting under 2 U.S.C, § 431(9)(B)(iii),
either beeause their costs would nat exceed $2,000; their incremental cost would be so small as

not to warrant caleulation; or they would be part of a communication “primarily devoted™ to
olber subjucts.

B. Unign Non-Restricted Class Communicati

The Act prohibits unions from making any “contribution” or “expenditure” in conncction
with a federul election. 21U.5.C. § 441b(a). The phrase “contribution or cxpenditure” includes
spectfied disbursemen(s and transactions, and “anything of value.” 2 U.8.C. § 441b(b)2). Te
FECA precludes unions, then, not from making communicalions per se (beyond their restrictive ’5
classes), but from making communications entailing 1 measurablc monetary sum. As the
Commission has stated, “endorsement of a candidate by 2 corporation does not by itself

constitute a prohibited contribution or expendilure for purposes of 2 U.S.C. § 441b” AO 1984-
43,

Application ol Section 441b(a) to at Jeast some union express advocacy on the Internct
that iy aceessible to the general public is arguably impermissible as a matrer of luw or
unnecessary to vindicate the purposes underlying that proscription.

The NOI raises asks the critical question of huw the cost of Intemet activily should be

measured under FICA. For other means of communication, the Commission does not require
than regulated parties allocate their capilal ur olher sunk costs as a componenl of the cost of a
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particulur communication. The sume principles should apply to the Internet, The AFL-CIO and
its alliliated unions that huve websites use them almast cxclusively for content that is #of
election-related and within FECA’s purview; and, this is surely the norm for the use of websites
by most ongoing institutions other than political committees themselves. Accordingly, only the
incrémental costs aitributable to express advocacy (and perhaps other candidate-coordinated

public communications) are relevant o the application of Section 441b; and, as discussed carlier
those costs ure typically negligible st most.”

The Commission has long recognized that cerisin union and corporate public
tommunications, even though entailing a demonstrable oxpense, are not precluded by Seclion
441h(a). Firsl, & union or eorporution may publicly communicate its endorsement of & federal
carulidule by issuing a press release und holding a press confercnee, so long as the related
disburselments are do minimis, disiribution of the press release or notice of the press conference
is confined to the cntity’s customary press list used [ur other purposcs, and the press release or
press conference is not coordinated with the candidate. 11 CL1R. § 154.4(c)(6). As the
Commission noted when it first cnuncisted this policy, two Supremu Court decisions — 1.8, v,
United Automobile Workers, 352 U.S. 567 (1957}, and 1,8, v. Congress of Industrial
Organizations, 335 U.S. 106 {(1948) - “at least inferentially” support a utiion's constitutional
tight to make such a public communication; so, the Commission applicd the Act's prohibition on _
partisan union and corporate expenditures to the general public to accommodate those concemns,
See AQ 1984-23. And, in issuing its current regulation on the subject, the Commission ok
discounted concerns that this policy would “enhanc{e] the publicity curporate cndorsements will B ;
receive” beeause in each instance actual press coverage would depend upon “the news media’s
determination as to the newsworthinoss of the event.” Explanation and Justification, “Corporate

and Lubor Organization Activity: Bxpress Advocacy and Coordination With Candidates,” §0
Fed. Reg. 64260, 64270 (Dec. 14, 1995). :

This rule for union and corporaie announcements of endursements followed the
Commission’s longstanding rule permitting press coverage of candidate appearances before the
restricted class of a union or corporation. Under this repulation, a union or carporation that
sponsors such an appearance may open the event to the press, so long as all news media ' I

represcntatives are nccorded cqual accuss. 11 CFR. § 114.3(c)2). See alzo 60 Fed. Reg, at
64260,

"We note that the low cost of Internet usage may mean that others’ activities will not
trigger othor FECA provisions, despite their actusl imgpact. For example, an individual does not
become a “candidate™ regulated by FECA until he or she receives contributions or mukes
expenditurcs aggregating in exccss of $5,000. 2 U.S.C. § 431(2)(A). A group of persons does
not become a “political committee” until it receives contributions ot makes expenditurcs
aggregaling in excess of $1,000 during a calendar year, 2 US.C. § 431(4}A). And, any person
other than a polilical cormittee who makes independent expenditures need nol report them until
their aggregate amount or value exccods $250 during a calendar year. 2 U.S.C. § 434(c)(1).
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The union or corpurate sponsor of such a press release, pross conference or candidate
appearance may incur, then, a very smal! cost t produce a potentially {ar-reaching and potent
communication, utilizing the amplification and transmission scrvices of print and broadeast
media that ultimately decide who will actually hear the partisan mossage. Similarly, express
advocacy on 2 union website may entail a de minimis cost, and, analogously, other Intemnet users
then make the individual decisions whether lo access the wehsite and view (hat express advocacy
message. Arguably, then, the same considerations that underlie the Commission’s rules
tegarding union-generaled publicity concerning candidale appearances and endorsements support
similar dispensation for the maintenance of express advocacy messapes on union websites.

Alternatively, a union could be permitted to include its express advocacy press releases,
and electronic versions ol ils press conferences and cundidate appearances, on 2 designated
“media-only” scgment of its website similar to thai described earlier for “members-only”
communications. This would facilitate a union®s legilimate interest in maintaining ellective
media relations while reducing exposure of these communications to the general public.

We also suggest that the Commission consider the requircancnls of the stalule satisfied by
a requirement that cxpress advocacy on a website, however it is posted, be accompanicy by the
usual disclaimer for independent expenditures identifying the speaker and the lack of

uuthorization by any cundidate or candidate commitlee. See 2 U.S.C. § 441d(a)(3); 11 C.F.R. §
HO (a1, '

However, no recardkeeping or veports of theso “costs” should be required. Compelling
the calculation of the costs attribulable to express advocacy on websites that principally, il not
almost entirely, cuntain other content, and Lhe allocation of these costs among candidates
pursuant to 11 C.F.R. Part 106, will likely produce reports of negligiblc sums, hardly information
of use to the Commission or the general public. And, the equipment and persennel costs incurred

in tracking such expenses {(even assuming there is any measurable cost) will likely be highly
disproportionate.

We emphusize that this analysis addresses only the inclusion of express advocacy content
un & union website, not other Internet activities that entail 2 demonstrable, end more readily
calculable, cost, such as the purchase of advertising in the form of banners or otherwise on other
websites that communicute express advocacy or invite vicwers 10 access the express advocacy
sepment of the union’s website; or the purchasc of special seurch capability from Internet search

engines (such as Yahoo and Excite) that send Internet searchers directly to the express advacacy
portion of the union’s wehsite,

We further ubserve that the Commission's enlorcement resources casily could be
overwhelmed by the cost of responding to and investiating alleged failures 1 comply with an
absolute prohibition of express advocacy website content funded by unions or corporations,
given the exisience of millions of constantly changing websites. And, such cnforcement would
create a significant incentive for mischievous complaints filed in order to harass these entitics
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that would require the Commission to make individual enforeemnent judgments over nominal

disbursements. This could severely diminish the Commission's effectiveness and invitc a loss of
public eonfidence in the Act.

With respect to other aspects of the Commission’s regulations governing a union’s
communicalions with the general public concerning voter registration und get-out-the-vote
setivities, 11 C1R, § [14.4(c)2) and (3), and Lhe circulation of voting rccords and voter guides,
1 C.F.R. § L14.4(c) and (5), we submit that the rulos appficable to the Internet should impose no
greater restriclions thun the Commission’s regulations impose in other contexts. And, at least
with cespect to the posting and maintenance of website content that falls under these categories,
the considerations discussed nbove may militate in favor of aceording greater Nexibitity Lo the
content ol a union website, or at least an exemption fron: reporling, 0 lung as any express
advocacy is accompanied by a proper disclaimer.

The NOT asks whether there are aspects of the Scetion 114.4(¢) regulations that should be
revised, Again, with respeet to Intornet-specific mallers we suggest thut the Commission defer a
rulemaking decision for the time being; bul more generally we refer the Commission to our
September 24, 1999 letter commenting on Notice of Availability 1999-14 concerning the
tulemaking petition submitted by the Towa Right to Life Committee, in which we have urged the
Commission to undertake a rufernaking to vevisit its voter puide and voting record regulations in
urder (o take into aceount adverse judicial decisions and other develapments,

C. Union Employees’ Use of Unjen Faciliti

The Commission's regulations currently allow a union’s employees to make “cccasional,
1sofuted or incidental” usc of union facilities in connection with their volunteer activities Jor a
campaign, with one hour per week or four hours per month deemed to satisfy this standard. 11
C.F.R. § 114.9(b}(1). Nothing more testrictive than this siandard should apply to a union
cmployee’s use of his or her union-employer’s Internet Tacilities. If that use increases the union’s
averhead or operating costs, the employec may be required to reimburse the union, as 11 CF.R. §
114.9(b) provides. And, if the cmployoe uses the union's Internet squipment to produce
campaign materials, he or she may be required to reimburse the union Jor the normal and usual
charge [or doing so, as 11 C.I.R. § 114.9{d) ordinarily requires, however that charge may be
calculated in the Internet markel,

D.  Hyperlinks

In AO 1999-17, the Commission stated its vicw that a hyperlink to a candidate committee
website would be considered a contribution under the Act only if the owner of the linking
website would normally cherge for a link to another site or would charge less thun the actual
amount charged to the candidate committee. Under this view, then, so long as it was the practice

ol a parlicular union not to charge for links, then it could link without violating Section 441b{a),
ul least absent other circumstances,
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The AFL-CIO agrees with this determination, as far as it gocs, but there are sound rcasons
why the Commission should consider a policy that would more effectively exempl links from
characterization as contributions under the Act. Links are esscntial to the integrated structure of
the World Wide Web, and they are inherently cost-free to provide, access and use, Asa
technical matter. a link provides a means for instant access from the linking site to the linked site,
triggered by the viewer's click of a mouse on the link itself. As we undorstand i, the link may
come in essenlially two forms, cither the [ntemet address (URL) of the linked site, which
automatically creales the link by the mere act of its inclusion on a website, or a narrative, iconic
or ather graphic representation of the linked entity. Therc is no complete analog to a link in other
communications coptexts beeanse no other mechunism both informs the viewer of the existenco
of materials created by a candidate or other entity and provides the viewer with free and instant
aceess to them. And, because websites are dynamic, and linkers typically do not and cannot
ecasoniably be expected to monitor alt linked content, « link to cxpross advocacy may geeur

without the linker's knowledye or intent. Yot troating such links as contributions or expenditures
would invite complaints and Commission invesliputions.

Under the Commussion’s current regulations, a union can provide the address of a
candidate or political comumittee Lo individuals within and outside iLs restricted class, even if
doing so would assist in transmitling contributions. 11 C.F.R. § | 14,2(R(2)({i). See alao AD

1993-18. A website link is tantamount to an address, and should be treated as nothing more.
Althougl: the link could also be compared to providing trunsportation to a candidate’s
headquarlers, und thereby facilitating a volunteer recruitment or contribution, that
characterization proves 100 much, as a link inherently has numerous capacitios and no expense is
ordinarily incurred in utilizing it. Moreover. just a3 a street address may itself include express
advocacy i Lhe addressee’s name -- for example, “Gore 20007-- that fact does not render the
provision ol the uddress itself express advocacy. Similarly, a link that consists of un addressee’s
name should not be considered an cxpress advocacy message by the union.

What is perlinent to the analysis is the website content that refers to the link. If thar
content contains express advocacy and the link is part of that message, then the Act's
requirements might apply to the communication as a whole (consistent with the discussion
above), but the link itself should not be decmed to bear a distinet value for the application of
either the contribution und expenditure restriclions or recordkecping and reporting requirements.

E. The “Media Exemption”

The NOI soli¢its comment on the applicability to the Interaet of the so-called “media,”
“press” or “news” “exemption,” which exempls from the statutory definition of “expenditure”
“any news story, conunenlary, or ediloriul distributed through the facilities of any broadcasting
station, newspaper, magazine, or other periodical publication, unless such facilities are owned or
controlicd by any political party, political committee, or candidate.” 2 U.8.C. § 431{9Xb)().
The Commission’s regulations not only reflcct this exemption, sce 11 C.F.R. § 100.B(b)2). but
also contain an identical exemption from the statutory definition of “contribulion.” See 17
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C.F.R. §1300.7(b)(2)." In cnacting tho media exemption, Congress disclaimed any intent “to
Jimit or burden in any way the First Amendment freedom of the press and of association. Thus
[the exemption] assures the unfettered right of the newspapers, television networks, and other I

medta t0 cover and comment on political campaigns.” H.R. Rep. Ne. 93-1239, 93rd. Cong,, 2d
Sess. 4 (1974).

By its terms, the media oxcmption applics only to news or cditorial content “distributed
through the facilitics of any broadcasting station, newspaper, magazine, or other periodical
publication.” The Commission carly definod a “periodical publication™ as one “in bound
pamphlet form appearing at regular intervals (usuatly cither weekly, bi-weekly, monthly or
quurterly) and conlyining articles o news, information, opinion and enterainment whethur of
general or specialized interest”; “ordinarily derives its revenues from subscriptions and
adventising™, and has “general distribution” rather than “serve|s] as [an] internal house organ[].”
Cxplanation and Justification, “Funding and Sponsorship of Federal Candidate Debatos, 44 Fed.
Reg. 76734, 76735 (Dec. 27, 1979). See AO 1980-109,

The Commission has routinely treated the media exemplion as available only o “a press
entity as described by the Acl and regulations,” and analyzed its scope further by determining
whether the entity is “acting as o press entity” in the aclivity at issue. See AO 1998-17, 1996-48
and 1996-41. Sce also Reader’s Digest Association, Tne. v. FEC, 509 F. Supp. 1210, 1214
(S.D.N.Y. 1981). The Comumission has recognized only the conventionsl media and not the
publications or other communications product of principally non-mcdia corporations, even when
their aclivities are similar to those of media carporations. Compare, ez, AO 198244 (cable
television slation could devole two hours of Iree broadeast time w each of the major political
parties for their third-party “commentary”) with AC 1996-2 (CompuServe could ot offer free
Internet service (al $9.95 a month) to all federal candidstes). The Commission approved a non-
media corpuration’s commercial sponsorship ot a media corporation’s mugazine and (elevision
series of interviews with presidential candidates only because its media parters would maintain
full cditorial control. AO 1987-8. AQ 1996-48 (approving C-Span’s broadeast of video
biographies of candidates and their campaign commercinls becuuse C-Span and not the
campaigns would control the context of their airing),

The Commission has applied the media excmption to a computer-based format,
determining that Bloomberg, LP, a multi-media business and financial news provider, qualified
in conducting an on-linc “clectronic town meeting™: “the use of audiences composed of non-

"Both regulatory definitions acknowledge, however, that even if a facility is ownod or
controlled by a palitical party, political committee or political candidate, the costs af a news story
might be exempt if it “represents a bunu fide news account communicated in a publication of
general circulation or on a licensed broadeasting facility,” and “is part of a general pattern of
campaign-related news accounts which give reasonably equal coverage to all opposing
candidates in the circulation or listening area.” The regulations are silent regurding
“commentary” or an “editorial” appearing in such a publication, and so implicitly exclude them.
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repotters, and subscribers and guests at computer terminals, does not alter the basic nature of this
meeding either as a nows event akin to a press conference or as a form of commentary.” AQ

1996-16. Butitis clear that the Commission deemed Bloombers’s status as a media corporation
necessary 1o this ¢onclusion.

The tnternet compels examinalion of the media exemplion in a new light. There are
imany “publications,” such as Salon and Slate, that exist solely on the Internet, yet in periodicily
and content ressmblc magazines or newspapers, and arc owned and controlled by corporations.
They and many other websites thal contain ncws and information can fairly be considered
“periodical publications” even though they do not fit the Commission’s now quaint-sounding -
delinition from 1975. Aguin, anyonc can be a “publisher” on the Internct. Reng v, ACLU, 521 E
1.S. ul 833. We would submit, then, that the AFL-CIO website, which includes articles, analyses
and reports of current events and nol merely news about the AFL-CIQ, and which is regularly : E
updated so as to remain curtent, possesses all of the atiribules of & conventional periodical aimed
al e purticular readership; in (his case, working people and their families.

Meanwhilc, of course, media corporations that operated before the Interact cxplosion now
almost universally maintain websites that daily guther and transmit news and opinion
complementiny their broadeast and print outlets, with the additional feature of links to non-media
entities, including political committees. “T'hese media corporation websites presumably are
covered hy (he media exemption -- unless that exemption is narrawly and literally construed, in
which case they are rampantly violating Section 441b(a)*

in contrast, Lhe ability of unions and nun-media corporations to use the Intermet similarly

remains in consideruble doubt. We recommend that the Commission’s hear ngs explore this -;
subject thoroughly.
Conclusion

For the rcasons set forth above, the AFL-CTO respectfully submits that thc Commission
should forgo a rulemaking on Internet issucs at least through the end of the 2000 clection;
proceed with restraint in its advisory and enforcement activities in the interim: and conduct
public hearings on the nature, usage and likely evolution of the Intemet o as to obtain sufficient
information before deciding whether and how 1o approach the novel legal issues ruised by this
new and unique means of communication. The AKL-L10 respect{ully requests an opportunity Lo
participate in any such public bearings. Finafly, insofar as the Commission must address

9

This Internet legal anomaly is furlher underscored by the aggressive
conglomerization of the media industry in recent years. Now, tremendously influcntial media
corpuralions — some of which are owned or controlled by non-media corporations presumably
not themselves subject to the media exemption, such as General Electric Corporation, the owner
of the National Broadeusting Company - operate heyand the reach of FECA, leaving non-media
corporalions, und all unions, at a tremendous disadventage in the political sphere,

17




-SENT BY:AFL/CIO LCC/LEGAL v 1-7- 05 17:83 7 LOC/LEGAL AFL/Clo~ 32193223, #19/19

Internct-related issves during its general inquiry, we respecifully request that it heed our
comments and recommendations.

Yours truly,

e

Laurence E. Gold
Associate Genernl Counsel
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