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Diear Ms. Smith:

These comments on the Federal Election Commission’s (“the Commission™)
Proposed Rules refating to Prohibited and Fxcessive Contributions: Non-Federal Funds
or Soft Money. 67 Fed. Reg. 33634 (“Proposed Rules™ or “"Rulemaking™ are submitted
on behalf of the Republican National Commitize and Patricia P Brister. in her CAPACITY As
Chairman of the Republican State Chairmen (collectively hereinafier "RNC™). The RNC
thanks the Commission for the opportunine to comment on these Proposed Rules. and
when the Commission holds hearings on the Proposed Rules. we wish to testify.

1. Introduction

The RNC has consistently taken the position that political partics have an
impertant and unigue rale within the American political system,' and the RNC now has
both through litigation 10 overtumm the unconstitutional provisions of the Bipartisan
Campaign Finance Reform Act of 2002 (“"BCRA™. and through this Rulemaking — a
responsibility to defend our political panty svstem and the constitutional rights of all
Americans at the local, state, and national level,  Fo this end. the RNC is currentiy
seeking @ Court declaration that numerous provisions of the BCRA are invalid and
unenforceable, as well as an injunction barting the Defendant Federal Flection
Commission from enforcing those unconstitutional provisions. Along a paralle] track o

the litigation, the RNC is also commenting herewithin on the Commission s Proposed
Rules.

The RNC sympathizes with the enormous task the Commission {aces in irving to
make sense of this long debated. vet hastily drawn legislation. and appreciates that the

" See RNC's December 21, 2001 Comment on 1he Commission’s Proposed Kules relaune wothe Tnernet
and Federal Electims.

: Nothing in this Comment should he viewed as in amy way conceding any points mothe RNC™s litigation
azainst the FRC.
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Commission is bound ¢ write regolations based upon the statute as  written.
notwithstanding the fact that parts of the BCRA are almost certainly unconstitutional. An
addiuonal duty of the Commuission is to promulgatc Rules based upon the plain lanpuage
of the statuic as written. Although the Congressional sponsors of the various versions of
“Shays Meghan™ and "MceCain Feingold™ may have intended one thing. the fobbyists who
ended up drafiing the BCRA mayv have written another. and the Commisston 15 now
charged with tnterpreting the statute as written. As 1 appears in the Statutes at Large, the
BORA covers 36 densely packed pages. Yet the prohibition on raising and spending non-
tederat so-called “soft-money™ by national political party committees OCCUPIEs Just Lwo
pararraphs of the statute. Despite the media’s focus on the ban on national political party
use of non-Federal funds. this Proposed Rulemaking by the Commission brings into
tfocus the clear reality that much of what 15 in the BCRA was never contemplated by ity
sponsors, and certainly never discussed or debated in either house of Congress. We. then.
as members of the “regulated commumity™ are left W artempt to discern what the Statute
means.  As the Commission attempts to assist us in thus task through the instam and
forthcoming Rulemakings. a few overriding concepts should be kept in mind: 1) The
statute is forward looking. All regutations should relate only to activity of parties — or
their potential agents or “coordinating” entities - that takes place after November 6,
2002 the ettective date of the BCRA: 2) The Commission’s job is to provide puidance
to the regulated communiry so that we can act in a prepared manner. in full compliance
with the law. Ambiguities should be resolved. not ereated. by Commission recutations:
31 Although at times constrained by the plain language of the statue, the Commission
should be respectful of the federalism issues inherent in the American svsiem of Federal
regulation of Federal campaigns. and state and local regulation of state and local
campalgns.  States and localities have traditionally heen the ones to reputate their own
elections, and whenever possibie the Commission should promuigate Regulations that
respect this federajist division of power and allow continued state and locat repulation of
their respective elections.

RBecause of the scope and length of these Mroposed Rerulations. the RNC has not
attempted 1o answer every question raised m the NPRM.  No inplication should be
dravwn from our fnlure to answer any particular guestion raised by the Commission in
this NPRM. We would be pleased. however. o expand on any issues at the hearines in
June. The following are our comments on a vaniery of the issues raised in the Proposed
Rulemakimg,

* The Commission is correct 1n its decision to avoid the usage of the wrm “soft mones” s the wst of this
NPRM. "Soft money™ s zenerally defined as maney that does not fall under the limits and prohibitions of
the Federal Election Campaizn Act of 1971, as amended (2 US.00 $ 451 or seg 30O FECA™ or the Act™).
The term “soft money.” inchudes not only non-Federal funds that o to political party committzes, ut alse
funds raised and spent by special interest groups such as Cemer for Responmve Politics, the Brennan
Center, the Sietra Club. vre. The term “soft money™ casses canfusion. however. because although all
polivical party soft monev”™ s currentiv regulated and spent in comnection with siawe and loeal elegioral
SClvity consistent with relevant state law, “soft money™ raised and spenr by special inferests wroups such as
the Centwer for Respansive Politics and the Sierra Club is undisclosed and unrepulated. and remains so even
after the BURA. In the context of this rulemaking regarding political party eommitees. therelfore. it makes
sefise [ use the clear and unambiguows werm “non-Federa! funds.™




IL. Definitinms

The BCRA creates a new delined term. “Federal election activity.”  State and
local party programs categorized as such must be paid with 100% Federat doflars or a
combination of federal dollars and so-called “Levin™ funds {Federalty limited. repulated
and reportable non-Federal state and local party maonevh The NPRM secks comments as
to when certain party programs should be classified as “Federal election activity™ and,
therefore, restricted in the source of funding. The RNC encourages the Commission 1o
adopt reasonable standards that allow state and local patties 1o continue to pursue their
“party butlding™ programs without classifving those efforts as “Federal election activine”

A Froposed 11 CFR 100.24{a)(1) Definition of “votor registration
activity”

1. “¥oter identification™ versus “voter registration activin™

The ENC maintains the pusition that o/ activity that does not express)y advocate
the clection or defeat of a clearly identified Federal candidate is bevond  the
Commission’s authority to regulate. To the extent. however, that courts determine (hat
the Commission may repulute in this area. then if is important to note that voter
ihentification programs are generally “party building” programs. and showld be classified
as “federal clection activity™ onlv when voters are actually contacted by u pary
comtrmllee 1o “get out and vote™ in a peneral election where teders) cundidates are on the
ballot. It 1s important to note that partv commitiees continually contact potential volers in
order 1o determing party affiliation and 1o comptle sorer lists. as well as on g numbet of
other issues. Those ongoing party aciivities should not autematically be classificd for the
purpoases of these regulations as “tederal election activity ™

In contrust. “voter registration™ programs arc specifivally classified in the BORA
is “Hederal election activiny” it conducted within 120 days of the general clection.

2. *GOTVY Activities

Any costs incurred in the preparation and planning of generic GOTY Programs
should not be classified as “Federal election activily.” For example, preparation of soter
fles. generic issue identification. evaluating and planoing “Victory Provrams”™ and
internal polling and analvsis would not he classitied as “Federal election acunaty,”
Rather. these costs should be viewed as party admimistrative ¢osts not requiring 100%,
federal pavments or a “Levin™ allocation,

To the extent that local party committee activity at all falls under the Jurisdiction
of the Commission, the RNC supports the concept of 4 “de minimus™ cxemplion from
regulation for “genenic” GOTY efforts. If. far example. a local party committee spends
$5.000 or less. its “gencric™ GOTY eitort would then be presumed to be non-Federal.
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kN Non-federal GOTV programs

If a GOTY cftort is designed to solelv encourage the election of state and local
candidates, even though occurring at a time when federal candidates are on the ballot,
those costs should be viewed as 100% non-federal and outside the purview of FEC
regulation, provided there is no “generie”™ get-out-the-vote message included. Therefore,
the suggestion in the NPRM that a public communication that urces the voter to vote for
a state or local candidate should he viewed as a federa! election activity, since i is by
definition a GOTY message. should be rejected.  These are 100% non-Federal GOTV
disbursements and should be paid with 100% state regulated funds. In most states these
non-federal  candidate  specific  GOTV programs  are reportable  candidate
donations/disbursements and may require payment solely from stare regulated funds.

4. “Excmpt party activin™

Comments are also sought on the issue of Uexempt party activity” such as slate
cards and whether they should be included in the definition of “Tederal el ection activity.”
There are instances where “non-gliocable™ candidate suppoit activities inciude bolh
federal and non-federal candidates. In our view these federally “exempt” panv candidate
suppert efforts shoutd not automaticailv be included either in the definition of ~Federal
clection activity”™ requining 100% Federal funding. or viewed us “eeneric” activity
requining “Levin™ funding. Rather. if these “exempt pany etforts support both Federal
and non-Federal candidates. thev should cominue 1o be allocated based on the formula
required under current FEC Regulations, namety. the “fime and space™ devoted to cach
candtdate. Tt is important to note that some states may treat the non-federal candidate
support portion of the “exempt™ activity as a reportable and perhaps limited donation that
must be paid for with state regulated funds.

It 15 also important 10 note  tha although the BORA  defines “public
communications” and “mass mailings.” the BCRA does net i amy war diminish the
ability of state and local parties o conduct currently sanctioned FECA “exempr” party
activiues on behalt of candidates. For example. under the exemption from the definitions
nf contributions and expenditures. state and local party “slate mailings™ are still allowed
even though they may be classified as a “mass mailing™ and “puhlic communication.”
There is no need 1o bring these activities inw the “Federal election activine or Crenerie”
umbreilas to further restrict what certain|y was not intended.

B. Proposed 11 CFR 100,25 Definition of “generie campaign activiy™

The BCRA creates new 2 LS.C. § 4317 )10 define “generic campaign activity”
45 "& campaign activily that promotes a polittcal party and does not promote a candidate
ot non-Federa] candidate.™ Rather than providing puidance 1o the repulated COmmuntty
about specifically what “promoting” a political party means — in other words. explaining
that “promotes” means to support the whole party ticket and orfcandidates of the party -
the Commission instead. suu Sponte, seeks w expand the scope of the statutory lanpuage
to cover through regulations activity that Topposes” a political party. The NPRM attempt




to define “generic campaign activity™ is confusing. Simpty stated. “peneric party activity
is activity that proniotes or opposes the particular party’s ticket, without mentioning or
refermng o candidates by name.  Detining “generic activin” as party promotion.
unnecessarily clouds the distinction of voter registration and GOTV activities. for
example. “for lower raxes. become a Republican: “for lower 1axes. vote Republican.”

C. Proposed 11 CFR 100.26 Definition of “public communication™

The Commission asks if the definition of “public communication™ should be
extended by the Commission through regulations to caver activity on the Internct. The
simple answer is no.  As the RNC explained in our Comnient on the Commission s
Praposed Rules relating to the Internet and Foderal Elecrions (Decernber 21, 20013, the
wie of Internet websites allows the dissemination of political and issue Messages at very
little or no cost. and no regutatory action should be taken by the Comniission that would
In any way discourage Internet usage by political parties and other potitical organizations.
The Commission should be looking for ways to facililate. not impede. the sreater use of
the Intemet in American politics.

D. Proposed 11 CFR 300.2 / Defiition of “Agent™

In the NPRM. the Commission requests comment on when an Casent’ 1y actinge on
beball of a principal.  Specifically. the Commission sceks comments concerning the
circumnstances under which a principal would be held liable for the actions (... pohincal
or fundraising activities} of an agent. We see no reason that the Commission should net
simply adopt the definition used by the Restatement Second of Agpeney. which defines
“agency’ as “the fiduciary relationship which results from the manifestation of comsent
k¥ one person to another that the other shall act us fis hehalf and subject to comtrad. and
consent by the other so to act.”™ Restement (Second) of Agency & 1Y (emmphasis
added}. This definition Hmits “agency™ to those circumstances where the principat. such
as a party committee or campaipn. expressty authorizes the agent to act on its behalf and
excrcises contral over the actions of the agent.  The keyv element in the definition is
control.  Requiring “control™ in the delinition of agency prevents party commitiees,
campaigns and other participants in the political process from being held liable {or
activities that are bevond their power to prevent. Holding party committees or campaipns
accountable for the actions of others that are beyond their control 15 not only unfair to
political committess and susceptible to abuse by political rivals. but is ulso contrary 10
First Amendment jurisprudence that forbids overbroad Government rezulations that have
the potential to chill more political speech than is absolutely necessary to serve the
(iovernment’s interest in preventing an appearance ot correption.

Consequently. the Commission’s definition should center on the ability of a party
committee, or other principal. to controf the actions of its agent. The control mechanism
must take the form of an express written or oral agreement defining the scope of the
agent’s guthority and providing that the party commitice or campalgn retains control over
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the actions of the agent. Such a definition would be consistent with the common law
- - 4
defininions of many states.

In addition, the Commissien’s definition must also provide that party committees,
campaigns and other principals are liable for the actions of agents onlv when they are
acting within the scopc of their defined authority”  For example. assume g party
committee or campaign coniracts with a research firm and grants the firm the authotity to
act on 1ts behalf 1o complete the assipned research task. The research firmt does not have
the authority 1o act on behalf of the party committee or campaign in any other context,
The party committec or campaign inust not be held liable it an emplovee of the research
firm engages in political or fundraising activities for a section 3011¢) organization outside
of any relationship with the pary commitiee or campaign.”  Anv definition of agency
must also take into account the rcal world role of members of the Republican and
Democratic National Committees, especially State Chairs. Both Parties” State Chairs are
autonmatically members of their National Committees, The Commission’s definitions
should not make them apents so that a State Chair cannot raise money fegally under Stane
law for State candidates, or be a member of an isswe proup. be it the National Rifle
Association. the AFL-CTO. or the Sierra Club.

Moreover. the definition should not sweep so broadlv as to ENCOMpPass
mdependent contractors. because all of an independent contractor's activitics are not
subject to a fiduciary relationship with. or control by, the party commiittee or campatgt.
An independent contractor ts someone who contracts to provide specific services to the
orgamzation. The existence of this contractual relationship does not create g fiduciary
relationship at common law. so long as the contracting entity is not subject to the other's
control.” The fact that an independent contractor receives compensation {rom a party

TSee cp Muin-Suae Contracering Cewpovo Aldaese fndens, Carp, 556 5.6 2d 3240 8240 (a A, 3041
I"Agency 15 the relationshep which results from 1ne manifestation of consen by ore person 1o gnother shin
e ather shall scl on his behall ard siheect i don conrras . 75 temphasis in criopadd doiations omed
Hump dvs. Corp vl dwericer Speciaines, Ing,, B3 508 2d 244, 857 (Tes Anp. Corpos Chresei, 1T98E)
tholding that “agency™ 15 “the consensal refationshup betwesn two partzes wlen one, thy arenl. acts on
pehalf of the other, the principal, and is subyecr o tre proscwmad s congeo! ™} femphasis added) scitations
omitted). Reritenffer v Persmn 439 S L2 376, 378 tva 1904 (Ageney s a fiduciary relationship
resulting from one person’s manifestation of consent 1o another persom thae the other shall acy oo bus behalf
and subrect to Ais cunfrol, and the other person’s manifestation of consend w so act "1 {emphiasic added;
Evamgelen v Torzane, 689 A 2d 840, 845 (N.) Super. App. Dive L9971 01 is Jundamental that wn arency
relationship arises when one party authorizes another 1o act on s behulf w e cetliiie tlee el ter coerteesd
el Fivect amy sueh aets. Y (emphasic added) (ontations omited?,
* Reo Restatement {Second) of Agencs £ 219013 (1937 (A master s subject to Liability for the 10ms of Tis
servants committed while acnng in the scepe of their complovment.” ) Hupev fodus Corp U85 5002 ar
832 (It s the principal s exient of comred over the derajls of acompleshing iy geviened pusd that
primarily distingueshes the status of independuent contracter fram thatl of agent.”) (eaphasis added)
U See Pemsee dsocs., Led v Uon Taduetrios, Led | 660 NY 520 563, 206-67 (MY App. Miv, 10497
t"Anency 15 a fiduciary relationship created as a result of condier by parties mamiesting that the pringipal
path. is willing ro allow the ather parn, wpon such other pats s consent, 4o acl e o sihor 0 i
Frincipal s comral and wrdiun the fimits of the qithario: ti contfeered " ppemphass added),

See Constance v B.B.C Dovelupmens Corp, 25 W3 5T Mo, App. W DL 20000 AR independent
CIIractor 15 one who contracts with anothar to do sometluag for Mim but is agither contralled b the ether
ror subject ue the other’s contral ™).




committee does not. by itself. create an agency relationship. Instead. the existence of an
agency relationship s again determined by focusing on the issue of control.? Because the
party commitiee or campaign does not excreise control over all the actions of an
independent contractor. it ought not be liable for all an independent contractor’s actions.
We see no reason why this logic, which has govermed at common law for coenturies.
shouid be alterced in the context of political campaigns and political speech.

An understanding of the concept of “agency™ that focuses on the party
conimittee’s or campaign’'s control aver the activity of an alleged-agent provides a depree
of certainty regarding whether or not a party wilt be held liable for an individual's
political or fundratsing activities that is not present in more expansive definitions. This
degree of certainty is necessary to safeguard the party commitee’s or campaign’s right to
engage in protecied political speech that is puaramieed by the First Amendment. It is by
now well-established that “the First Amendment affords the broadest protection to
political expression in order "to assure [the| unfettered imterchange of ideas for the
bringing about of political and social changes desired by the people.”™  Where a
regulation “burdens {a party commiltee’s or campaign’s] rights to free speech and
ussociation. it can only survive constitutional scrutingy il it serves a compelling
governmenl interest” and s narrowly tailored towards serving that goal """ An
understanding of agency that utilizes o “facts and circumstances™ test would not be
narrowly tatlored to serve the Government's goal of enforcing the provisions of the
BCRA. The Government's interest in avoiding corruption may be tully served by o more
narrow definition that would impose liabitity on party committees and campalgns for
political. fundraising and other activities by apents that are subject to their control (i,
the “controt test™). Subjecting committees to liability based on the actions of independent
contractors and other actors over whom the party commitice or CAMPALED My eXErt
real control serves no fegitimate purpose in dissuading the party committee or campaign
from committing misconduct. but will severely decrease the likelihood that the purty
committees and campaigns will engage in leghtimate forms of political expression that
require the use of such tvpes of actors. Because an expansive definition of agency that
imposed unforeseen lighility on political commitiees and camprerns would restrict
sigmficantly more expressive conduct than s IECUEsary Wosetve the povernment's
legilimate interest in avoiding corruption, it would violate basic First Amendment
principles expressed in the Fu and Buckley decisions."

* MeCurnr v Rie Conner Medical Service Cowp 175 T2 6653 1Wash 1B 070 warrad 1o olre vty
ersentrad eloment inothe relationship of principat and agent.”) semphusis added): Rupor v Compomg He
Ferttraciones V Serviero, S04, 315 SOW 20 30, 33 (Tes, Cin, App. T95R) " The Court said 1hat control
was an essential clement of agency, and tunther said that one person may act fur and in behall of inather
hut i he oe o shw o mar wndor tho orfer pessar s conal ea fe relatens OF aoence does i o)
temphosis added).

* Buckine v Valeo, 323 10.8,1 14 (1976 fqueting Rodh v Dinved Srares. 35310 % 76, J83 1 1957y

Ly, San Francisea Cotnte Demosratic Contral Commiaive, 89 15 214, ZEIO2300 23R (10N

' Ser Tashon v Republican Pariv of Comectiond, 479 105 208 714 CEFRA) (" The Party’s attempt to
broaden the base of public pamicipation in and support for its activities s condeet imdeniabiv central 1o the
enercise of the tight of association.”™); ¢F Thampsan v Westorn Srarcy Modical Conter, 122 S.0L 1447,
1306 {2002 rstating, in context of striking down restrictions on lesser-protected commurcial speech. “if the
Lovernment could achieve its interests in a4 manner that does net Testrict speech. ur that resirwrs lesg
spzech the Government muse do so™,




Finally. the RNC urges the Commission to exclude “implied” or “apparent
authority™ from the definition of agency. “Apparent agency™ Is a form of agency that
does not depend on an express appointment of agency or actual authority. but arises (rom
the words. attitude. conduct. and knowledpe of the principal.’” The RNC belicves tha
the agency relationship should be based upon express or actual authority demonstrated by
2 Writien agreement ot an overt act by the party committee or campaign. The inclusion of
implicd or apparent authority in the definition would create a facts and circumstances test
which provides for inconsistent Government enforcement and will fail to give the
regulated community advance notice concerning which individuals or enthies qualifv as
an “agent.”

The RNC recognizes that many states consider implied or apparent authority
when determiming whether an apency relationship exists, and that the Restatement
Second of Agency provides a limited role for lisbility based on apparent authority where
a third party can demonstrate detrimental reliance.” However. the Supreme Court has
made clear that not cvery nuance of apency law should be incorporated into federal
statutes. where such liability is not necessary to effect the underlving purpose of the
statute.  In determining the scope of an emplover's Hability under Title VI for an
employee’s sexual harassment. for example, the Court esxplained that, while agency
concepts provided a starting point. the Court's task was 10 adapt them to the “practical
ohjectives of Title VIL"® Consequentls. the Count did not adopt the factors set forth in
the Restatement Sccond of Agency Sections 219, 228, and 229, jn tofo. but instead
conducted an “enguiry into the reasons that would support a conclusion that burassing
behavior ought w be beld within the scope of a supervisor's emiplovment. and the reasons
for the opposite view """ Because the Commission’s definition of “agent” will operate
cxclustvely in the area of core First Amendment activities. such as expressive political
communications and fundraising. in this contest the Commission must provvide the
rerulated community with a clear and catevorical detinition o “agent™ that is limired to
actuat authority and contrel over the aeent.

(M course. if the Commission dves include implied vr apparem authority in the
definition of agency. the Commission should lkewise adopt the common law Timitation
that the guestion ol agency must center on the actions of the party comnittee or other
principal indicating that the agency relationship exists. ratber than any uction of the
alleged-agent.”™  This limitation would serve 1o partially mutigate the uncertainty over

" Sec AfeDufi'v Chamberi, %95 W 2d 492 {Tex. App. - Waco 995, -
7 Sve Rustatement Second of Agency, $219(2¥dy tmaster is liable fur emplovess s outside sucope of
employment where “the servant purponed to act of 1¢ speak an behall of the prmcipal and there was
relianee upon apparent authority™),

M Foragher v. Ui ot Bocy Baton, 324 U8 775 802 0.2 {1998,

Y at 79T

" See Restatement Second of Agency SITBINGL Faifev Nar Hank of Pitocriv o Midioe, 248 P.2d 7440,
A {ATIZ TUE2 ("The principal must m some manner mdicate that (he azenr is 1o act for lim. and the
Apenl must actar agree oo act an his behalt and subject w kis contral Ty Evanecion. 680 A d w B45
C*Mareover. even o person is no an actal azent. he or she may be an aeenl due to apparcenn nhoricy,




hability created should the Commission decide, we think mistakenly. to use an apparent
authority standard.

Baoth as a matter of fairness to the political entities involved. and in order 1o avoid
challing political speech protected by the First Amendment. the definition of “agent” that
the Comnussion ultimately adopts should provide a brigli-line test for determining which
individuals and entities may qualify. The Commission ought not adopt amyv definition
that is tantarmount to a “facts and circurnstances test.” This can onlv lead to inconsistent
rulings by the Government in an area of protected First Amendment speech. 1n addition.
such a vague and arbitrary standard would prevent regulated entities from determining
whether or not a particutar individual may trigeer fiahility in advance. hoth rendering
conpliance for regulated entities unduly difficult and potentially dissuading them from
engaging w1 lawful activities due to the fear of assuming an unknown risk of Habilit
under the Act.  The best way to impose a bright-line “agency™ test is to follow the
common law approach by limiting the definition of “agent” to those circumstances where
the party commiltee. campaign or other political entity expressly authorizes the agent to
act on its bebalf and exercises control over the actions of the agent. The definition should
focus on the party committee’s or campaign’s control over the actions of the apent. and
not oo such vague and overbroad elements such as implied or apparent authority. The
inelusion of such elements, as with the imposition of a “facts and circumstances™ test,
would prevent the regulated community {rom being able 10 determine in advance which
particular individuals and entitics will trigger liability for the parts comniittee or
campaigit in the eves of the Government regutators. and therelore would be unworkable
and having a chilling effect on the grassroots activities of political parties on the local,
state and national levels. We therefore strongly uroe the Commission to aduopt the
brightline standard outlined above.

E. Proposed 11 C.F.R. 300.2 / Decfinition of “directly or mdirectly
establish, finance, maintain. or control™

The Commission has a definition of affilinmion at 11 C.1.R. & 100, Stelid) that s
now well developed through regulations and  through dpphmtnm in enloreement
proceedings. Although the RNC does not necessarily agree with all {acets of the current
afithation standard. in terms of potential application 1o the definition of “established.
linanced. maintained or controlled.” it has the overwhelming sdvamtage ol baving been
tested and now understood by the regulated community. In contrast to the bvzantine and
unworkable Rule at Propused Section 300.2te). the Commission should determine
whether an entity has been “established. financed. mointained or controlicd™ by o parent
catity simply by applving § 100.3(p}4) 10 activity taking place on or after the ctivetive
date of the BCRA {iL.e. November 6. 20012,

such anrhorite aeses hased on acts & the prng ipcd which poce a turd paerv the impression that the e
fan coerfain power. ™ emphusis added).




F. Defmition of “donation™

For the sake of clarity and simplicity, the term “donation™ should be defined as
non-federal funds or anything of value donated for the purpose of influencing non-federal
cleetion activity from sources subject to state limits and prohibitions and state disclosure
requiremnents.  There is no federal regulation of such donations. unless raised andior
deposited into a "Levin™ account.

Exemptions from the definition of contribution should not be classified as
donations, since those activities are stil] subject to FEC jurisdiction. even though they
may not be limited. Donations by definition arc owside FEC purview. ather than “Levin™
funds. and appropriately regulated by state law.

(s, Definitions of “*Levin funds” and “Levin accounts™

The so-called “Levin Amendment”™ found at 2 US.C. § 441b) 21 should — and
possibly even must — be interpreted. as the proposed definition contemplates. to permit
the spending of Levin funds on non-Federal activity.  Absent anvihing in the plam
language of the BCRA f{or in this case cven in the legislative history) proposing a
contrary interpretation, the Commission is obligated to adopt a definition that DEMs.
and nit Testricts. stake regulation of grassroots political activity. In addition. although the
RNC agrees that s would likely be a wise practice for state and local pary comnutess 1o
open separate “Levin accounts.” this is not a requirement that should he mandated by the
Comumission.  “Best practice”™ issues such as this arc best dealt with in o PETTIHSSIVE,
rather than obligatory manner. which allows for deviation as may be necessitated by the
whque circumstances of diverse state and local pasties tsuch as state laws reparding the
openiny of multuple bank accounts).

H. Proposed 11 C.F.R. 300.2 / Deftnition of “promote or support or
attack or oppose™

The Commission notes the lanpuage of the BOCRA. then wisely asks what
potential definition is likely to survive Constitutional scrutiny.  This is not a new “hattle”
reparding a variety of entities, ranging from cenain members of the Commission wself, to
now Congress. who insist on ignoring the Supreme Court's explicit admoninon in
Buckiev'” that for a repulation of political specch such as this 1o survive Constitutional
scrutiny and avoid being struck down on vapueness prounds. the regulation must apply
only to communications that “in express terms advocate the election or defeat of a clearly
tdentified candidate.. ™ The use of vague terms such as “promote” and “oppose” clearty
fails that test. As the Cornmission is well awarc. its own similar rerulation at 1t C.F.R.
§100.22(by has been struck dewn as unconstitutional in numeraus courts, including the
L.5. Court of Appeals for the First and Fourth Circuits. Federal District Courts in the
sceond and Fourth Cireuits, and an lowa statute using identical anpuage was held 10 be

" Bnciier, 434 S ar 4344,
o ar g,
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uncenstitutional by the U.S. Court of Appeals for the Eighth Circuit.,’” We respectfully
recommend. therefore, that the Commission heed the consistent and unwavering
admomtions of the courts, and adopt a limiting construction atong the lines of the seminal
“footnote 327 of Ruckiey.™"

I. Definition of “to salicit or direct™

Ax has been discussed above. and in the context of agency. the Commission
should be looking to draw bright lines for the regulated community. [n contrast o this
principle. proposed section 300.2(m) defines an impermissible solicitation or direction
using vague terms such as “suggest” and “recommend”  Instead of this vague and
potentially overbroad approach. the Commission shoutd limit the term “solicit” to an
explicit request that an individual or entity make a comribution. The alternative approach
found in proposed section 300.2(m) runs many of the risks we discuss in our agency
discussion. and has the potential to subject grassroots party volunteers to endless federai
investigations that are bound to chill all participation in the political process.

The Commission asks in the NPRM whether the term “direct” should be limited
fo the definition of “conduit or intenmediary™ as defined in the Commission’s repulations
at section J10.6(0KH2Y. The RNC suppons this common sense limitation. In addition. the
RNC supports the Commission’s acknowledrement in the NPRM that the Pissive
providing of information in response to an unsolicited request for information should be
specifically. and exphicitly. excluded from ithe definition. Tu rake any other approach
would be unworkable and lead to endless accusations and investigations.

1. National Party Committees

As stated previouwsly, the Republican National Committce has filed suit alonge with
a number of state and [ocal party committees challenging (he cuntstituticnality. of certain
provisions of the BCRA restricting national parmy activities and 1he abtliny to associale
with state and local party organizations. However, in response 1o the NPRA reguest, the
RNC ofters the following comments relating w proposed FEC reoulations impacting on
national partics.

A, Proposed 11 CFR 300.11 / General Prohibitions

Fist. reparding Convention Committees. the Commission has indicated in the
NPRM that it will seek comments relating to convention committees ol o later date.
Cerain observations. however, deserve brief comment at this ime,

The Committee on Arrangenients (“COA™). established by a national partyv 1o
organize and run its national party convention. as required under FEC repulations §11
C.ER. § 9008 3(a)2)) and referred 1o in the NPRM. generally 15 Hmited 10 spending only

" See Statement of Reasuns of Commussioner Bradlev & Smuth in MUR 4922
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the federal public grant provided to both major parties the vear before the convention.
No private contributions can be raised or spent.

Under current FEC rules party officiais are prohibited from raising funds for a
city’s “host committce” which is usually established by individuals within a City, not
party officials. as a non-profit 301ic)(4} entity or a 301(c)3) charitv.  Since “host
committees are non-profit organizations that do not engage in election related aet-out-
the-vote activities. there should be no restriction placed on federal oifice holders raising
funds for a city’s “host committee™. similar o an officcholder’s ability 1o raise unlimed
funds for other non-profits as provided in 2 U.8.C. § 441i(e}4) of the BCRA.

Second. regarding possible agents or “alfiliates” of the RNC. as discussed above
the RNC strongly encourages the Commission o adopt 2 narrow definition of apency and
matntain its current definition of establish. finance. maintain and contrel in order to
determine the “affiliation™ status berween national parties and other party organizations.
In response to the NPRM suggestion. there should not be a specific histing of such
presumed “alfiliated™ organizations. These determinations must be made by applving the
“affiliation” standard specified in the rules. Although we do not alwavs agree with
Commission mnterpretation of the current standards, we believe it better to maintain the
current “affiliation™ rules. These standards have been the focus of many FEC Advisory
Ommons and enforcement cases over the vears. Anv new standards would mere]y bring
more confusion to what is already a complex set of regulations and could have the effect
ol further discouraging party interaction. Alse, 1o retterate, the “affiliation” standard
should only be applicd prospectively. starting with the effective date of the BCRA.
November 6, 2002

B. Propoesed 11 CFR 300.11 / Prohibition on National Party Fundraising
for Certain Tax-Excmpt Organizations

First. it is important that o temporal restriction be added to amy definition
propesed by the Commission {the alternative of the current Proposed Rule is that o
Imenton in an organizational newsletler from vears apo could trigeer the “finances voler
regtstration at any time” provision). Second. u safe harbor provision tor parties shotded be
included. as suggested in the NPRM. that provides parties with a bripht line for
compliance with the law. The BENC supports the concept in the NPRM that if a state or
local party committee obtains a nonprofit organizations application for tax-exempt status
or Form 990 and determines from such materials that the organization bas not reported
making. and was not organized to make. disbursements for federal election activity. the
party commutiee should then be able 1o conelusively determine that it can contribute to or
raise funds for the tax-exemipt arganization.

In addition. it is important that the statotory language of the BCRA placing
restrictions on national party non-profit tfundraising not he expanded, apecificully, the
restriction placed vn national party non-profit fundraising should be limited to only those
S0licH4} entities engaged in political activity that effeet federal elections. and that
determination should be prospective and based on activitics post Movember 502002 -




past election related activity should not be a consideration. Generally. the Commission’s
implementing regulations should recognize and accept the ability of any entity to modify
its acuvity and structure based on changes in the law without thar entity being penalized
for past activity that was legal. and in some cases encouraged. under the law in effect at
the time.

The need for a Limited definition of who is an RNC agent for the purposes of non-
prolit fundraising is also critical. and we refer the Commission to our above discussion of
ageney.  Also, in definmyg prohibited “directed™ donations by a national party, its
personnel or its agents o certain restricted 301{c)fd) non-profit orgamzations. the
Commission should limit the scope of the definition by allowing national partv personnel
of agents to respand to unsolicited requests for information regarding oreanizations that
shares the Party's political and philosophical goals,

TV, State, District and Local Party Committee, and Organizations

A. Proposed Revisions to 11 CFR 100.14 / State, District, or Local
Committee of a Political Party

In the Commission’s attempt to define state. district and [ocal commitiees. the
explanation ot proposed paragraph (b asserts thar “as determined B the Commission™ ix
didded to both standardize treatment of state committees and “eve the Commission the
necessary authonty and flexibility... ™ to benignly {in the Commission’s characterization?
ensure consistent and fatr treatment.  This. however. is a guintessential state and local
requlatory 1ssue. and the statute doos not leave discretion to the Commission (o make this
decision. The phrase “as determined bv the Commission” should therefore he dejeted
from the detinition at proposed section 100.14(c).

B. Proposcd Revisions to 11 C.F.R, 106.5

These Proposed Rules fundamentally confuse the relationship between “Federal
clection activity™ and “exempt activities.” Any material or communication that mentions
a lederal candidate could be considered a “public communication.” as defined i the
BORA at 2 US.Co & 431022y If such material or communication iz 4 “public
commuaication.” the costs will have 10 be paid from 100% federal funds fwith no
allocation of non-Federal or Levin funds). I however, such SCTIVIEY CONSUes an
“exempt activity” under 11 CFLRC ESTO0BMIIM. (16Y or ([8). then the eosts of such
activity would not count apainst the apphicable comribution or expenditure limits,  in
contrast. 1f under 11 C.F.R. §& 100.8(bw 101 and {161 such material or CONIMUNICHEIORN
also mentions non-federal candidates. then it is not 2 ~Federal clection activie,” even
though it is not specifically excluded from the definition of “Federal election activity.™
Its costs should be allocated between federal and repular (non-levin non-federal funds,
presumnably based on the Commission’s existne timefspace spproach set forth jn 11
CE.R.$8 106 1(aK2) and 106.3(¢).




C.  Proposed 1T C.F.R. 300.30 / Accounts™

The Levin amendnient was created to cncourage grassroots political activity by
allowing state and local parties to use non-federal donations. as permitted by state law
(hut enly up to $10.000 per donor) in combination with Federal funds for the purposes of
voter registraton and GOTYV. Although the statutory tanguage of the Levin amendmen
Imposes restrictions on the way such non-federal donations can be raised. nmowhere does
the statute provide for any special language to be used in the selicitation by the swte or
local party. much less the special designations created by the Commission at section
200.30(b)2) of the Proposed regulations, The RNC strongly opposes these potential
LCommission-created restrictions on the solicitation of Levin amendment funds. and
therelore recommends the deletion of both Proposed section 300.530¢(b¥ 2} and Proposed
section 300.30(b K4 )(n1), reierming to solicitation conditions.

p. Propased 11 C.F.R. 300,31 / Rcceipt of Levin Funds

The plain language of the BCRA - and also legislative intemt™ — makes clear that
state. district and local commitiees of the same political party are not considered to be
affiliated for purposes of the $10.000 donation limitwtion in new FECA section
SIHBHIABWILY Also, the statutory restriction on “joint fundraising™ should apply 10
joint fundraising evers. but the Commission should clarify that state and local partics
may nonetheless assist one another in raising Levin funds. just not through joint evems
{or “fundraisers™).

F. Proposed 11 C.F.R. 300,32 / Expenditures and Disbursements

First, regarding local party activity. the Commission shoutd make clear that a
local committes that does nor otherwise qualify as a “political committee™ under current
law (2 TU.5.C. 843104} is #or tand would not be under the BORA Y required 1o regisier or
file reports with the Conmission.

Second. with respect w0 proposed scetion 300.327aic3s the Commission's
proposed regulation is fundamentally overbroad.  The Commissions overreach s
exemplified by the Commission’s omission of the word “election” from the phrase
“Federal activities™ in proposed section 300.32(a) 3. The statutors authority for this
scetion of the Proposed Rules. section 323{c) of the BCRA explicntly applies to funds
raised for “Federal efection activity™ (emphasis added). Not all federal funds raised are
used for “federal clection activity.” and the Commission shouwld not AEmt 10 shied s pante
bootstrap non-federal election activity federal funds into its definition. L vontrast. the
Commission should clarify that the funds received method should be milized for
fundraising where the funds raised at a mixed { Vederal‘non-Federal) state party event or
program are not used for “Federal election activity ™

' Sew discussion of separate accounts for state and local raTty committess inira 1 RNC Comment § 11{G),
= e Statement of Representative Chris Shavs {R-C1. 148 Cong. Rec. 10 (Feh. 13, 2002 icired in this
NIRM




Third, the RNC supports the Commission’s Proposed section 300.32(b3( 23, which
provides that Levin funds may be used for any purpose that is lawiul under state law,.

F. Proposed 11 C.F.R. 300.33 / Allocation ol Expenses

The plam language of the BCRA reguires that Federal election activities. as
defined. must be paid for with 100% Federal funds. The clear converse of this statutory
concepl. however. 1s that when the BCRA does not treat a category of expenses as having
a sufficient nexus to federal elections to be treated as “Federal election activity.” state
and local parties should have the ability to pay for such expenses with entirelv non-
Federal tunds (or alternatively they may allocate such expenses between their federal and
regular non-Federal accounts. as proposed in the NPRM). Included in this, of course.
would be the salanies of cmployvees who spend less than 25% of their time in o particular
month on activities “in connection with a Federal election.™ and section 3043 aty
should be revised to specifically provide that salaries ol emplovees who spend less than
23% of their time can be allocated or paid for entirely with non-Federal funds. In
addition, the costs of voter registration activity undertaken more than 120 days betore an
etection should also be allowed 1o be paid for with entirely non-Federal funds. or
atternatively allocated.

The Commission secks comments as to whether the proposed reculations should
require that state and tocal pany committees document the time spent by thetr cmplovees
to Justify the decisions as to the accounts from which their salaries are paid. Al three
alternatives concocted by the Commission are neither realistic nor practical,  The
Commussion should recognive the realitics of the operation and small staff size of many
covered committees. and allow state and local party committees to utilize anv reasonable
method to document the time spent by their emplovees on activitics in connection with a
federal election.

Next. as previously discussed. state and local parts committees shoubd be able to
pay for administrative costs which are not defined as federal clection activity entirely
with non-Federal funds (or to allocate such expenses. at the discretion of the ste or local
parl,

Regarding the allocation of administrative expenses {10 the cxtent thal it is
required). the Commission has proposed a fixed formula w he apphicd 10 all states. with
variations lor Presidential election cvcles and states where a 128, Senate cundidate
appears on the ballot.  The RNC supports this across the board approach onls o the
extent il supplements. rather than supplants. the current state specifie ablucation formulas,

a-
T Note that 2 U808 431{200A N1 af the BORA refers o an emplovee ol a state o local parmy
spending mare than 25 percent of therr compensated teme during a montl an “activities in ceanecinn with
4 Federal clection.™  This has a wery differemt meaning from the Commession s proposed lanroaoe at
sectian 300.334a 4 1), using the phrase “Federal clection activity.” Praposed section 5990330000 1 should be
vorrected 1o delete the phrase “Federal election activine™ and replace 1t with “uetivities in connection with a
Pederal clection.™
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The current formulas were created in recognition of the varery of different pereentages
of Federal and state candidates on ballots in different states. and are reflective of this
federalist diversity. In addiuon. state and focal parties understand and are used to dealing
with the current formulas. so w replace them for a misguided sense of ~uniformin™
would place an unnecessary burden on some parties. Partv committees should have the
abilitv to choose between either the proposed fixed {ormula. or the existing ballot
allocation formula. at the bepinninyg of each election cvele.

The RNC supports proposced section 300.33(b)(5). which recosnizes that in o
period when no Federal candidate is on the baliot. the costs of voter identilication.
genenc campaign actvity and GOTY may be paid for entirely with non-federal funds. In
uddttion. for purposes of allocation. the RNC supports the concept that fundraising costs
include only those expenses dircctty associated with a particalar fundraistng event or
program. This means that party committees should be able to pay the costs associated
with raising funds specifically for non-Federal activity 100% {rom a non-Federal account.
Also. party committees should be piven discretion 1o treat the costs of “under-13%
Federal” fundraising staff either as fundrajsing expenses or as administrative expenses,

G. Conforming Amendments to 11 C.F.R. 104,14 and 106.1

The proposed amendments to section 106,1. regarding the allocation of EXPCNSCs
between candidates. miss the point that as explained earlicr. the BCRA does not require
that every activity that mentions a clearly identified federal candidate must he putd for
with 100% Federal funds. Specifically. materials and communications that relerence
both federal and non-federal candidates. und either are exempt party activities, or are not
“public communications.” or do not otherwise meet the definition of Federal clection
actrvity. sheuld remain subject (o allocation based on a time space rate tas under the
Commission’s current regulations ).

H. Preposed 11 C.F.R. 300.35 / (Mfice Buildings
1. Application of State Law

The RNC supports proposed subparapraphs (a) and (b} 1) of section 300,35, As
for proposed section 300.35(bW2Y. however. it is important ot o the statetory
language of the BCRA. 2 ULS.C. § 433ib) of the BURA was intended 10 allow state and
local parties to pay for their office facilities entitely with non-Federal funds. and
theretore provides that a state or local party curnmittee Tmay. sublect to stale law, use
exclusively funds that are not subject to the prohibitions. limitations and renorting
requirements of the Act...” This plain language of the BORA indicates that state and
local parties are clearly permitted. but are not required. to use non-Federal funds for
office facilities. The Commission’s language in subscetion (b2 prohibiting state and
local parties from paving for a building using 100%% Federal funds i 2 state law irmposes
ltottations ot prohibitions inconsistent with federal law. however. finds no sLautory
support and appears to have been cremed out of whole cloth, Tlhe RNC opposes this
eXtra-statutory restriction at proposcd section 300L35(hy 2.
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2. Definition of “purchase or construction of an office building™

The BCRA, n section 453(b}. makes reference to an “office buildine™ in the
context of state party building funds. In what can onlv be described as an exercise in
statutory interpretation gone homribly amuck. the Commisston has atiempted to discern
meaning from this reference to an “office building.” as opposed o previous statutory
references to an “office facility.” Sometimes. however. "a rose is just a rose.”

The plain language of the BCRA. notwithstanding the creativity manifested in
proposed scetton 300.33(c), does not give any indication that it is necessary for the
Commission to_deviate from its previous comprehensive examinations of the scope of
building funds*® The current bulding fund regulations have provided puidance o the
repulated community and are working well.  Absent any indication in the statute or
legislative intent — of which there is none - that the current rules were meant to he
changed. the Commission should preserve the stus quo.  Consequently. the RNC
strongly opposes the language of proposed section 300.35(ch tn its entirety.  All of
paragraph (c) should be deleted. In addition. the RNC notes that Proposed section
3HML35¢y is tikely moot because state and local party commitiees should now be ahle to
use 100% non-Federal funds for udministrative expenses not defined as Federal election
activity. including effice “facilities.™

3. Transitional Provisions for State Party Building Fund or
Facility Account

The RNC opposes proposed scction 300.33te). 1o contrast 1o the statutory
provision requiting national party committees to expend all monies in their huilding
funds prior o November 6, 2002 the BCRA docs not imposc such a restriction on state
parties. Proposed section 300.35(e) is therefore extra-statutory. and should be eliminated.

L. Proposed 11 C.F.R. .36 / Reporting Federal Electinn Activity;
Recordkeeping

Subparagraph (2)(2) of propused sectiun 300.36 wounld provide that the Federal
portion of any payment by local or district commitiee for Federal election activiey would
constitute an “expenditure” under FECA, even if such activity dows not reference My
ederal candidate. The effect of this Commission-initiated regulation would bhe to
lmpose federal “political committee™ status on thousands of local and district committees
not currentiy required to register ot file reports with the Commission. There is nrthing in
the statutory language. or legislative historv. of the BORA 0o require such a repulation.

Regarding the disclosure of Levin fund receipts. breause state and Jocul parly
comumittees will not be segrepating specific Federal funds for Tevin activity, it would he
unworkable to require them to separately disclose Federal receipts on the monthly reports
s required by this section because Federal receipts are fungible and used for a wide

" Most recently. sev ez AL 200112 and AL 200101,
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variety of purposes. The RNC therefore opposes a reguirement that Federal receipts for
Levin actuvity be disclosed.

J. Proposed 11 C.F.R. 104.17 / Reporting of Alocable Expenses by
Party Committees

Proposed new section 104.77(a} is premised on all pavments on behalf of both
Federal and non-Federal clearly identified candidates being made exctusively with
Federal [unds. This premise. however. is faultv. and therefore proposed ¢ 104,17 i3
nonsensical. Specifically. and as has been expiained abo e, communications on behali of
both federal and non-federal candidates that are not “public communications.” or are
CXENIP party acuvities. or are not otherwise defined as federal election achvity . should
continue to be subject to allocation between federal and non-federal funds.

K. Proposed 11 C.F.R. 300.37 / Prohibitinns on Fundraising for
and Denating to Certain Tax-Exempt Organizations

The RNC's comments above regarding proposed 11 C.F.R. § 30011 for nauonal
party fundraising alse apply here. In addition. the Commission has requested comments
on whether state and local party committees should be able to donate or raise funds for
state. PACs. 1e.. organizations that are State-registered political action committees
supporting only non-lcderal candidates.  The RNC supports anmerpreting the wrm
“peliical committee” to permit such activits by swate and loeal party commiliees,

Y, Federal Candidates and Officehalders

The BCRA prohibits the RNC. Federal Candidates. and Officehalders from
“solieiting” non-federal funds on bebalf of state and local party comnutiees. These same
individuals. however. are allowed to attend state and local party fundraistmy svents and
be the featured gucst or speaker. Without a ¢lear defimition of “solicitation™ in the
BCRA. the question remains to what extent muy fundraisin e material acknowledee these
individual as attending an event and what restrictions will b placed on the speech of
these individuals while at a fundraising event,

The Commission is encouraged to adept repulatory provisions that anbyv restrivt
direct one-on-one solicitations by RNC representatives. Federal Officeholders and
Candidates, whether made by muail. telephone or in person. The Commission should,
however. allow state and local parties 1o identifyv these individuals in fundraising
materials as atiending andfor speaking at a fundraising cvent without that recogaition
being defined as a “solicitation”™ by that individual or wdnviduals so recopnized. In wrn,
any RNC represemative. Federal Officeholder or Candidate should not e restricted in
what they say at the fundraiser. Even without considering the constitutional implications,
any resiniction placed on the speech of RNC representatives. Federal Officeholders and
Candidares at fundraisers would he virually tmpossible to regulate and entorce.  The
Commission’s past experience in determining travel allocations based on the nature of
election activities al a specific wvent’stop should be evidence enourh of potential




problems.  Rather. the Commission 1s encouraged to exempt the speeches at state and
tocal fundraisers made by these “restricted” individuals from its definition of
“solicitation.”

VI. Conclusion

The Commission’s attempt 1o make sense of the BCRA has made chear tha the
BCRA. through a cornucopia of vague and ill-defined terms. favors third party special
Interests over parties by constraining the right of° political parties to represent the views of
their broad-based cealition of members and participate in politics and elections at all
levels. from the courthouse. to the statchouse. to the White House. Provisions of the
BCRA will necessarily chill political activity. speech and free association. and as such
are ofiensive to the very core of American democracy. Recognizing that the Commission
15 foreed (o work within this unfortunate paradigm, however. the RNC believes that many
aspects of the Proposed Rules are a siep in the nght direction. By keepine the core
concepts outlined tn our introductory section in mind. the Commission can do the “least
damage” possible while promulgating Regulutions 1o carry provide guidance 1o all
Americans wishing to comply with the muititude of provisions and restrictions in the
BCRA.

The RNC thanks the Commission for its consideration of our C omments, and we
look forward o answering questions and expanding upon these Comments al the
upconung hearing in June.

Respeetiuliv Submitted.
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