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Ms. Rosemnary C. Smith
Assistant General Counsel

Federal Election Commmission
999 E Street, N'W
Washington, D.C. 20463

RE:

L
HU[]’ [J-_:||

by re hE7

Cemments on Propesed Rulemakine and Request to
Testi

Dear Ms. Smith:
This provides comments on behalf of the NAACP National Vorer
Fond ("NAACP NVF"), a non-profit organization exempt from federa) income taxes
under Sectton 501(c)(4) of the Internal Revenue Code, on the Federal Election
Commissien's ("FEC's" or "Commission’s"} Notice of Proposed Rulemalung
published on May 20, 2002. Specifically, these proposed rules were issued to
mmplement the soft money provisions of the Bipartisan Campaign Reform Act of
2002 ("BCRA™). We appreciate the difficult issues raised by the BCRA and the
laudable effort by the Commission to issue rules in such a timely manner. However,
we have sigmficant concerns regarding certain provisions of the proposed rules as

are described below. We respectfully request an opportunity to iestify af the
Commission's hearing regarding these proposed nules.
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1. Depleting National Party Committee Non-Federal Funds Dering
Trapsition Period

Under the BCRA, begimming on November 6, 2002, national pasty
commitiess may no longer raise or maintain non-federal funds, so-called "soft
money” (1.e., funds that are not subject to the himitations, prohibitions, and reporting
requiremnents of the Federal Election Campaign Act of 1971, as amended ("FECA™).
However, the BCRA establishes a "transition peried"—from November 6, 2002 until
January 1, 2003—during which any remaining soft money of a national party
conunitiee may be depleted. The Commission's proposed rules set forth
requirements that must be followed when depleting such finds during the transition
period. For example, consistent with the BCRA, the proposed rules provide that a
natonal party committee may use its remaining soft money during the trapsition
period only to retire soft money debt. Furthermore, these rules explicitly prohibit the
use of such funds to retire any hard money debt or for building fund expenses. The
Commussion seeks comments as 1o how the funds that remain after retiring such soit
money debt may be used during the mansition period.

The trznsition rules should permit a nrational party committee to use
its remaining soft money, after retiring any outstanding soft money debts, for any
acuvity currently permitted for such funds under FECA. Indeed, this result is
mandated by the plain language and the underlying purpose of the BCRA. At the
very least, the Commission’s rules should expressly permit such funds to be given to
Section 501(c} non-profit organizations.

One of the most Jongstanding rules of statutory constniction Tequires
that the plain meaning of statutory language be followed in cOTSung a statute,
uriless the statute is silent on 2 particular matter, in which case one must look to
legislative intent. See Chevron, U.S.A.. Inc. v. Natura] Resources Defense Couneil.
Ine., 467 U.5. 837 (1984). Moreover, when a statute involves the regulation of
Constitutionally protected speech, it must be read in 2 way to most effectively
protect such speech. In this case, although the BCRA states that a national party
commitiee must use its soft money during the transition pertod "solely” to retire soft
money debt, it is silent 25 to how the soft money that remains after such retirement of
debt may be used. Rather, the BCRA merely prohibits the remazining soft money
from being used to retire hard money debt or for building fund expenses. By
creatng these express prohibitions, but declining 10 create arry other €Xpress
prohibition, the BCRA necessarily permits other uses of the soft money that remains
once all soft money debts are paid. Otherwise, Congress would have delineated
other specific prohibitions on the use of such funds during the transttion period.
Thus, national party committees should be permmitted 1o use such remaining soft
money for any purpose that is currently permitied under FECA. Under Do part of
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BCRA, 15 it even implied that these rematning soft money funds must be disgorged
to the LS. Treasury or to charities, as suggested by the Commission in its
Explanation and Justification.

The purpose of the BCRA also supports this conclusion in that the
BCRA proviston in question was intended to allow national party comumittees to
prepare for the complete ban on soft meney by providing them wath 2 period of time
afier the November 5, 2002 election to deplete soft money funds remaining in their
non-federal account. In reviewing the legislative Listory, Congress' concern
regarding the national party committees’ use of soft money during the transition
period was solely limited to the potential use of such funds to retire hard money debt
or for bulding fund expenses, which is already prohibited under current Jaw. See
143 Cong.Rec. H339-02, H341 (February 13, 2002). Accordingly, based on the
purpose and underlying legislative intent of the BCRA, the transition mujes shonid
permut national party commitess to use remaining soft money, after retiring any
outstanding soft money debts, for anry activity that is curremly permitted for the use
of such funds, except for retiring hard money debt or for building fund expenses.

At any rate, the transition rles should at least expressly allow
rational party commmittees 1o transfer rematning soft money, after retiring any
outstanding soft money debts, to anv Section 501 {c) non-profit organization. Such
organizations are reguired under federal tax law to primarily engage in, znd in the
case of 2 Section 501{c)3) crganization, exclusively engage in, non-partisan
charitable or social welfare activity.

Z Determining When a Federal Candidate Appears on a Ballot for
Purposes of Covering Get-Out-The-Vote Activity

The BCRA includes in the definition of "federal election activity,”
amaong other things, voter identification and “get-out-the-vote” {"GOTV") drives
when "conducted in connection with zn election in which a candidate for federal
office appears on the ballot" The Commission is attempting to clarify precisely
when a federal candidate "appears on the ballot" for purposes of implementing this
definitien. In doing so, the Commission posits four alternative time periods: {1} the
earliest date that any federal candidate could qualify for 2 position on the ballot
under state law; (2) the last date on whick the filing period for federal office closes
under state law; (3) January 1 of even-nnmbered years; or (4) when a person
becomes a federal candidate under the BCRA.
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The answer to this question is of grave coneemn 1o non-profit
crgamzations (e.¢., Section 501(c) organizations) because an overly broad definition
of when a federal candidate "appears on the ballot” would unduly hamper their
legitimate fundraising efforts, and thus, impede many, if niot all, of their valuahle,
non-partisan GOTV efforts. Specifically, under the BCRA, federal officeholders
may make a general unlimited solicitation of funds on behalf of 2 Section 501(c)
non-profit organization as long as the organization's primary purpose is not to engage
in "federa] election activity,” which includes GOTV activity cormecied to an election
where 2 federal candidate appears on the ballot. Ifa non-profit organization is
deemed 10 be primarily engaged in such federa) election activity, a federal official
may only solicit individuals and only up 10 320,000 peryear. See2US.C. §
441i(e}4).

None of the Commission's four proposed alternatives shouid be
applied to the definition of "appears on the ballot” 2s it is used in this provision of
the BCRA. First, they do not reflect the plain language of the BCR A which states
that: "[tThe term ‘federa) election acuvity' means . . . [GOTV] activity . . . conducted
m cotmection with an election in which a candidate for Federal office appears on the
ballot {regardiess of whether 2 candidate for State or local effice also appears on the
ballot)." See 2 U.S.C. §§ 431(20)A) (emmrphasis 2dded). Based upon this plain
langrage, the only possible meaning is when the first federal candidate actually
qualifies for a position on the ballot under each state's applicable electon law. The
Commission’s four proposed alternatives, on the other hand, have 1o nexus as to
whether a federal candidate is actually on the ballot, Such overbroad and arbitrary
2pplication of the BCRA is particularly unacceptable given that it regulates speech
protected under the First Amendment of the Constitution. Thus, for the Commission
10 select any other date thap the date of actual qualification would be legally
IMCOITECT.

Moreover, the Commission’s proposed altematives would create an
overly expansive time period which would unduly hinder the ability of bona fide
non-profit organizations to effectively achieve their non-partisan missions. As
required under federa) tax law, social welfare Orgamzations, such as the NAACP
NVF, primarily engage in non-partisan activities the purpose of which is eivic
benefit or social improvement. For the NAACP NFV, one such activity is to conduct
non-partusan GOTV drives to encourage African-Americans, who have historically
besn underrepresented 2t the ballot box, to go to the polls on election day withowut
regard to party affiliation. The ability to engage in such non-partisan activity should
net be unduly hampered by imposing overly broad restrictions on fundraising,
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We note that by adopling our standard, one would have ta look at the
ballot access requiremnents on a state-by-state basis depending upon the states in
which the non-profit organization is active. This may be somewhat burdensome, but
pot without precedent. Indeed, the Commission already requires political
commiitees to file pre-election reports no later than 12 days before 2 primary election
in which the committee supports or opposes a candidate. These primary election
dates vary state-bry-state. Thus, it should not be too difficult for the Commission to
umplement this standard, which is tied to the actual date that a federal candidate
qualifies for the ballot in a particular state,

In light of the foregoing, the Commission should Tefrain from
adoptmg any of its suggestions for determining when a candidate for faderal office
appears on the ballot. Instead, the Commitiee 1s compelled to adhere to the plain
meaning of the BCRA, which requires that the time pertod begin on the date that the
first federa] candidate actually qualifies for a ballot.

3. Definition of "Directly or Indirectly Establish, Finance, Maintain
or Coatrol”

The Conmmission proposes a rule defining "directly or indirectly
establish, finance, maintain, or control,” which is 2 phrase vsed in several provisions
of the BCRA. As proposed, this definion applies when the BCRA uses the phrase
in cormection with state, district or Jocal committees of 2 political party, candidates,
and holders of federal office. For example, if an ergamization, including a Section
501(c) non-profit organization, is deemed to be "directly or indirectly established,
financed, maintained, or controlled” by a covered party committes, the organization
would be subject 1o the same prohibitions and restrictions on soft money as that party
committee,

The proposed rule sets forth six conditions that constitute a SpOnSOT
directly or indirectly establishing, financing, maintaining or comrolling an entity.
Under the rule, satisfying any one of these six conditions is sufficient to establish
such control over an entity, We are particularly concerned with one of these
conditions which addresses the fimancing of an entity by a sponsor, and our
comments are directed toward that provision. As cwrrently proposed by the
Commission, the rule states that a sponsor directly or indirectly establishes, finances,
maintains, or controls an entity when:

The sponsor provides 2 significant amount of the entity’s funding at
any pomnt in the entity's existence, whether by contribution (including
in-kind contnbution), donation (including in-kind donation), ransfer,
or other means. In determining whether or not this condition is
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satisfied, one or more of the following factors, any one of which may
be dispositive, may be considered:

{A) The percentage of the entity's total funding in 2 given calendar
year represented by the amount of funding provided by the SpOnsor.

(B) Whether the sponsor provided funding 1o the entity on a one-time
basis or more systematically over a period of time, including the
frequency, reguiarity, and duration of the funding.

{C) The amount of timne that has elapsed since the sponsor last
provided funding to the entity.

Thus rule is not only vague so as to provide no practical guidance, but also is likely to
deem entities as being "controlied” by a party committee when the BCR A never
mmtended to reach such entities.

As a general matter, this proposed ruie is flawed beeause it omly
narrowly {and inadequately) captures one element (1€, finance) of 2 phrase that is
intended to define the much broader concept of "control.” The BCR.A restricts the
use of non-federal funds by, among others, pelitical party committees and "any entity
that 1s directly or indirectly established, financed, maintained, or controlled by such a
national committee." See 2 J.5.C, § 441i(a)(2). Asthe Commission itself notes in
its Explanation and Justification, Congress was attempting in this provision to
prevent the proliferation of committees or organizations as a means of circumventing
BCRA's prohibitions and restrictions on soft money. Such circumvention conld take
place only if 2 covered party committee were able to control ostensibly separate
entities that were permitted to accept and spend non-federal funds. In every instance
in which the phrase is used in the BCRA, itis clear that Congress intended to
prohibit the use of entities acting as 2 surrogate for the prohibited sponsor, not those
who have merely received some funding from such sponsor.

The Commission requested comments on its decision to define the
phrase as one term rather than separately defining each mndividual word in the
phrase. See 67 Fed Reg. 35658 (May 20, 2002). We believe that the Commission
Was correct to define the term as a phrase rather than define ¢ach word within it,
because it 15 the broader concept of control {of an ostensibly separate entity) that
Congress was concermned about. Tt is not uareasonable [0 consider the financing of an
outside entity as one element of contral. It is not appropnate, however, to conflate
"finance” with ultimate control. Ifit is rue that the provision of funds alone can ever
amount to the type of contral contemplated by Congress, then sureiy the funding
must be much more than a “significant amount.” If the Commission is iment on
usimg "finance” zlone as being sufficient to establish control, then the rule should be
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redrafted to incinde situztions where the sponsor provides "ail” or "virtually all" of
the funds of the entity. If the Commission nses any lesser degree of financing as an
indicatien of suck eontrel, it should be coupled with  requirernent that the
organization either cocrdinate its activities with, or take instroctions from, the
covered party committee.

Putting aside the broader problem with using finance 2lone to define
the type of control that Congress sought to prohibit, the proposed mle does not
provide sufficient suidance for an entity (or sponsor} to know what amount of
financing would qualify as being “sigmficant.” Apparently recognizing this
difficulty, the Commission set forth factors {A), (B), and {C) within the rule, that
must be considered when determining what constitutes * significant funding.”
Unfortunately, each of these factors has its own ambiguity (g.g., what percentage of
an entity's funding in a given calendar yvear is too nch?), and none creates a bright-
Iine standard as to when a non-profit organization has qualified as being “directly or
indirecty established, financed, maintained or controlied” by a party comumittee.

The ambiguity created by this vague standard is a cause for grave
concemn. The Jack of clarity as to when am entity reaches the threshold of being
"established, financed, maintained or controlled” by a sponsor will result in pndne
restrictions on perfectly legitimate, non-partisan activity by a non-profit
organization. Indeed, under this Fule, as currently drafted, any 501 {c){(4) non-profit
organization would be constrained if it had ever received a significant amount of
funding from a covered party committee, even thongh such organization is required
under federal tax law to be primarily engaged in non-partisan activity, For that
matler, even a 501(c)(3) chanity that is prohibrted from SDEgagIng I any partisan
activity may be restricted under this mle. Creating such sweeping and vague
standard 1s particularly troublesome given that it Impinges upon speech that is
protected under the First Amendment of the Constinution.

The Comumission also requested comments on the proposed rule's use
of the phrase “at any point” in the context of whether a sponsor has provided a
"significant amount of the entity's funding ar any point in the ETMLY's existence.” We
urge the Commission to ¢larify that this phrase, if ultimately retained, refers to "any
point" after the date that the prohibitions and restrictions on a covered political party
commitiee’s use of soft money becomes effective. While the Commission Iogically

"established, financed, maintained, or controlled” by the sponsor simply by virtue of
this fact. Otherwise, the rule would £0 against any concejvable precept of the BCRA
having an effective date after (he 2002 general elections. For example, 11 would be
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inappropriate and contrary to the purposes of the BCRA to create 2 rule that would
deem a non-profit crganization that recejved even a "sj gnificant amount” of its
funding from a party committes in 1998, as being forever "controlled” by that party
commitiee, and thus ineligible to receive non-federal funds for purposes otherwise
aliowed \nder the BCRA. Rather, the only relevant question for the purposes of the
BCRA 15 whether an entity is controlled by a sponsor afier the effective date of the
BCRA.

Please note that we agree with the Commission's suggestion that there
should be a rebuttable presumption that entities "organized” before a given date are
not directly or indirectly established by a sponsor. See 67 Fed. Reg. 35658 (in
reference to 11 C.FR. § 300.2(¢)(1Xi)). In the samne vein, we believe that the
Commission should also create in the mile a rebuttable presumption that entities that
received any funding from a covered party commnittes or federal candidare prior to
the effective date of the BCRA's prohibitions and restrictions on soft money, fall
outside the definition of "directiy or indirectly established, financed, maintained, or
controlled ™ Faliure to clarify this point is likely to have the unintended effect of
unduly harming non-profit organizations, contrary to the poals of the BCRA.

The NAACP NVF appreciates *he Commission's constderation of
these comments and we look forward 1o the apportunity to testify about our views zt
the Commission's hearing next week.

Respectfully submmitted,

KiP. Hong ?

Skadden, Arps, Slate, Meagher
& Flom LLP

Counsel for NAACP National
Voter Fund




