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Re:  Comments of the California Fepublican Party vn the
Commission’s Propased Rulemaking on Political Party Use of
Non-federal Funds.

To the Commission:

We write on behalf of the California Republican Party to provide our
comments on the proposed rules before the Commussion te implement the
provisions of the Bipartisan Campaign Reform Act of 2002, Pub. L. 107-155,
116 Stat. 81 (March 27, 2002)"BCRA™ related to the uze by political party
committees of non-Federal funds. The notice and prroposed rules appeared &t -
67 Fed. Reg. 35654 (May 20, 2002,

The California Republican Party is the official statec party committee
for over five million registered Republicans in California. It operates through
a state central committes. See Cal. Elec. Code §§ 7400-7470. The state
central committee numbers over 1,500 members, some 185 members, who are
neminees and elected Republican officeholders, and arather 750 of their
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appointees, together with 630 representatives of Republican volunteer clubs,
Republican county central committees and others.

The party’s principal goal is to elect Republicans at all levels of
government, which it pursues through grassroots orgamzing, registering
voters, assisting voters through absentee ballot ang get-out-the.vote
programs, supporting candidates directly both financially and wn-kind, and
expressing the Party's view on issues of the day. The Party raises monev for
1ts non-Federal activities under California law, which sets limits. and
provides for reporting of receipts and disbursements which in many cases is
more rigorous than that required under Federal law. Calitornia law allows
the Party to accept contributions from carporations and labor organizations.

A more detailed summary of California law is set forth in the joint
complaint entitled California Democratic Party et al. v. Federal Election
Commission, et al., . 8. District Court for the District of Columbia, Case No.
02-00875 CKK KLH RJL, consolidated with Case. No. 02-05382 CKK KLH
RJL {consolidated ease number) (referred to herein as “the Party litigation.™

The Commission is aware that the California Republican Party is
currently pursuing the Party litigation as a constitutional challenge to the
BCRA in federa! court. The Party litigation raises separate issues of the
law’s legality that are not before the Commission. We intend this comment to
relate only to the draft regulations, which by necessity assumes that BCRA
will be 1n effect. Accordingly, these comments do not modify, limit, or waive
any arguments made before the court in the Party lit; gation nor do they
necessarily represent the views of other plaintiffs in the Party litigation.

I. Comments on Terminology and Definitions

A “Non-Feders) funds”

At the outset, the Party would like to contmend the Commission for
using the term “non-Federal funds” rather than the colloguial term “soft
money.” Notwithstanding what some may view as the superior atmospherics
created by the undefined term “soft money,” it 1s plain that the press and
public remain confused by the term. The phrase “saft money” can be found in
contexts ranging from family planning public education tampaigns t¢ funding
of political conventions to golf tournament fundraising events, and means
different things to different people. The Commission has refrained from
incorperating popular undefined phrases into the repulations in the past -
PAC being but one example. We recommend the Commission use the term
“non-Federal funds” in the present context, since it describes more accurately
what Is at issue: the ability of a political party organization to function under
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a new law that imposes federa] standards upon an area regulated previously
by state and local governments.

B. “Levin Funds”

nepotiations over BCRA and by campaign finance analysts. That term shouid
be reserved for legislative history, and not for regulatory use, With due
respect, memorializing a particular lawmalier in the federal regulations is
inappropriate. We would Suggest a term that cross-references the statute or
the regulations — something like “441i(b}(2) funds” ar "300.30(b) funds.” We
believe that such a term wilj also be more useful to the regulated community
as they seek to work through the new rujes.

C. “Federal Election Activity”

The Commission hag provided regulations for the definition of this
term that closely track the definttion provided in BCRA. Proposed Reg. §
100.24. As we have asserted in the Party litigation, this standard is vague
and overbroad. It incorporates “eampaign activity” such as voler
identification in exclusively non-Federal contexts such as ballot measure
Campaigns, or phone banks calling voters and requesting thev vote for local
and state level candidates. This is an absurd result, and we ask the
Commission to consider an exemption for such activities,

The rule would also be improved with the use of a de minimis standard
so that informal and occeasional GOTV and grassroots activities do not invoke
the full force of fedaral regulations. We suggest that a $5,000 expenditure
leve] such as that used elsewhere in the Act reay be appropriate.

D. “Public Communication”

The Commission seeks commant an whether electronic mail, web casts,
and web site communications should be included in the definition of “public
communication.” Proposed Reg. § 100.26. The Party urges the Commission
to exclude these activities. The BCRA's ostensible purpose is to thwart the
abuse of party committees as financial conduits in federa elections, although
as the Party has asserted in the Party litigation, the clear impact of the
BCRA would dismantle the party structure and cripple party committees,
EIVINg rise to an inference that BCRA actually has such an unstated,
legitimate purpose, However, since these clectronic mall and web activities
cost very little, and are very useful to parties in their communications with
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members and interested public at large, we cannot understand why Congress
would seek to impose strangling restrictions upon them.

Alternatively, the Commission could consider a de minimis
expenditure under which any of the methods of com munication in Section
100.26 would not fall within the definition of “public communication”. We
suggest $1,000.

Moreover, we ask the Commission to clarfy in its rules that “public
commuunicativns” are to the “public at large” and aceordingly, party
communications to registered party members are never “pubhe
communications.”

E. “Agent”

The Commission has asked whether the term “agent” should be
defined according to common law, or whether a definition should be provided
in regulation, such as used in Section 109 of the current regulations.
Proposed Reg. § 300.2(b). We believe it waould be clearer for the regulated
community if the Comrmission adopted a consistent regulatory standard.

We also strongly suggest that the regulations make clear that officers
and agents of the Party are only considered ager:ts or officers of the party
here to the extent they are performing tasks under the explicit instruction or
direction of the party. That 18, i the CRP's second vice chairman {a volunteer
official) also works personally and voluntarily on behalf of other candidates
and committees, on his or her own and without direction from the Party,
party organization restrictions should not apply to restrict or prohibit such
activities.

F. “Directly or indirectly establish, finance, maintain or
control”

The Commission seeks comment on its definition of this term.
Proposed Reg. § 300.2(c). We believe thal 1t would make the meost sense for
the Commission ta use the existing definition in its affliation regulatinns.
See 11 C.F.R. § 100.5(g}4).

Should the Commission feel moved to craft a new standard, despite the
confusion it will create, we urge that the Commission not apply any new
standard retroactively (para. (e}(1)(1)). Moreover, the term "any funding”
should be stricken from this same paragraph to make it consistent with our
other recommendations.




D5/29,2002 WELD LG 34 FaAL -

We suggest that in paragraph {c}{ 111} the Commuission add a de
minimis funding level such as 35,000, in addition to the multifactor analysis
included in the draft to determine “financing”. The term “at any time" should
be replaced by a temporal limit {we suppest the election vear) so as not to
impose undue limits on bona fide separate groups. Similarly we sugpest a dr
minymis exception be included 1n paragraph (€)(1){iv) for the term
“maintaining” as applied to maintaining a proup, and stiggest $1,000 per vear
1n monetary or in kind support, valued at the usual and normal charge in the
marketplace for the services provided.

(. “Levin Funds” and “Levin Accounts”

As we stated before, we urge the Commission to adopt a different name
for these funds. Proposed Reg. § 300.2(h} & (i). In addition, we ask that
party committees be permitted to choose whether to establish & separate
bank account for these restricted funds, or demonstrate through reasonable
accounting methods that its funds for these restricted activities were raised
under the applicable limits, See, e.g., 11 CFR 102.5(b)(ii). Some large
committees in states where state law does not impede establishing a separate
account may want to do so, but for small committees with less activity it may
be more sensible to provide an accounting option. Parly committees vary
immensely in size and sophistication, and the Commission would do well to
recognize this in its regulations.

H. “To salicit or direct™

The Commission has asked for guidance on the draft definition of the
phrase “to solicit or direct”. Proposed Reg. § 300.2(m). The Commission has
already broadly construed the term “solicitation”, and while we do not
express an opinion on whether the breadth of that existing interpretation is
appropriate, we note that it would be simpler for the regulated community if
a consistent interpretation were adopted here.

Regarding the scope and meaning of the verb "direct,” we emphaticall ¥
believe that the “passive providing of information” is not “directing” a
contribution. Such a broad construetion could prohibit distributing a wide -
variety of documents that virtually no one would consider election related
materials, such as national Party directories of state and local committees
and candidates.

II. Subpart B: State and Local Parties

We reiterate our caution at the outset that our comments in this
context shall in no way medify the arguments we make in the Party litigation
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regarding the legality of the BCRA. For Eresent purposes, we must assume
that BCRA can be enforced as written. Our romments on Subpart B are thus
Limited and do not iterate the arguments we might make about the
constitutionality of many provisions in Subpart B.

A. Fundraising Expenses for Levin Accounts

The Commission has interpreted Section 441 1{t:} to require that a
politice]l party committee must spend Federal funds to raise “Levin” funds,
BCRA in fact requires that payment for “Levin” fundraising costs “shall be
made from funds subject to the limmitations, prohibitions, and reporting
requirements of this Act.” BCRA § 323(c). A plain reading of this phrase
would interpret “this Act” to mean the entire Act including Section 323(h).
Aceordingly, in our view, BCEA itself clearly provides that Federal or “Levin”
funds may be used to raise “Levin” funds.

We also find the discussion of solicitation language and disclaimers in
the proposed draft a bit baffling. Proposed Reg. § 300.30(b). We read BCRA
to set criteria for “Levin” funds, but we do not see any matters related to
fundraising pracess or donor notification. We believe it is Inappropriate and
URnecessary to enact a new set of disclaimer requirerments for “Lewvin"”
fundraising.

B. Status of “Exempt Activities” and Federal/Nonfederal
Allocation

The Commission’s draft raises the issuc of how party “exempt
activities” {(which under existing law are not limited by federal law but are
reported) and general averhead and administrative expenses ghall be funded
n light of BCRA. While the apparent intent of BCRA was to provide a
comprehensive statute to regulate non-Federal political party activity, a
tatter the Party has vigorously challenged in the Party litipation, we note
that previgusly, federal regulations recognized a non-Federa] element to
party activity end developed allocation formulas to accommodate partics’
dual federal/non-Federal roles. Now, BCRA has imposed a thorough top-
down regulatory structure for parties. Therefore, there should be no need fur
allvcalion post-BCRA.

The Commission should assume that it was the intent of BCRA to
enumerate the party activity requiring federal finance regulation. Activity
not so enumerated should therefore be funding entirely under state law, ie.
with non-Federal funds raised under state law. For cxample, voter
registration outside the 126-day “Levin” period would be funded with non-
Federal funds under this interpretation. The notion that such registration
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activities would require “hard dollar” funding is unsupported by the Act, by
BCRA or cammon sense,

However, should the Commission determine that BCRA's silence on
some funding matters permits the Commission’s prior interpretations to
stand, then we view with interest the Commission's suggestion that fixed
allocation formulae be established. We believe that fixed national ratios could
be welcome by some committees, but that others may prefer to caleulate a
state ballot composition ratio. Not all states - nar all committees — are the
same, and we ask the Commission to adopt &8 standard that permits party
committees the diserstion to choose either the hational ratio or their baliot
composition ratic.

Parties should also be given the flexibility to adopt reasonable methods
for documenting staff time to demonstrate that staff are being compensated
carrectly. The Commission should not try to develop a scheme applicable to
all committees, such as mandating time logs.

ITII.  Building Funds

The technical amendments to BORA permit state or local parties to use
additional state-regulated funds for construction or purchase of an office
building. The draft regulations Impose & more restrictive Interpretation on
the term “office building” than the Commission’s historie readtng of the term
“office facility”. Proposed Reg §300.35. This introduces Unnecessary
confusion into the rulemaking process. We urge the Commission to continue
to interpret the exception using principles from the Internal Revenuye Code,
such that capital expenditures would be allowed from the building fund
(subject to state law) and ongoing expenses would not. We note that the draft
continues to depend upon the Internal Revenue Code for other definitions.
The Commission should apply this approach consistently throughout this
section of the proposed regulations.

IV.  Fundraising for Tax Exempt Organizations

The Commission requests comment on proposed Seetion 300.37%, which .
prohibits state and local party committess from fundraising for or donating to
organmizations that are tax-exempt under Sectien 301(¢) or Section 597 . except
for political committees, state, district, or local political party committees, or
candidates for state and local office.

We believe it was the intent of the BCRA to prevent using party
committees as conduits for the funding of so-calied stealth PACS. However,
Congress may not have understood the inconsistencies between the Internal
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Revenue Code's approach to the taxation of political groups, and FECA's
regulation of such groups’ activities, or the complex nature of non-federal,
including non-candidate related activities permitted under state and Jocal
law. The proposed regulation unfortunately echoes this confusion. The
Commission should instead craft a regulation that exempts “federal, state or
local political committees” (which may -- depending vpon the situation -- be
tax exempt under Internal Revenue Code Section 527 or 501{c)} from the
prohibition in Section 300.37(a). Otherwise, the rules will prevent a state
party committee from contributing in-kind to a state PAC, ballot measure
committee, recall comrmittee, or other political entities that are creatures of
state campaign finance law but also organized under Section 501{c} of the
Internal Revenue Code, when the party commitiee communicates to its
members, urging the passage or defeat of a state or local ballot measure, or to
urge the passage or defeat of a recall.

We respectfully submit these comments to the Commission, and look
forward to working with Commission staff on this matter. Please do not
hesitate to contact us with any gquestions you may have.

Very truly yours,

Ug Nt i R By,

harles H. Bell, % Allison K. Ha}wald

(zeneral Counsel Assistant General Counsel
California Republican Party California Republican Party
CHER:ARH:sa

Enclosure
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COGLUMBIA

CALIFORNIA DEMOCRATIC PARTY
1401 21% Street, Suite [0
Sacramente, CA 95814;

ART TORRES
1401 21* Btreet, Suijte 100
Sacramento, CA 95814,

YOLO COUNTY DEMOCRATIC
CENTRAL COMMITTEE
2409 Halsey Circle
Davis, CA 93616; Case Mo, 02-
CALTFORNIA REPUBLICAN PARTY
1903 West Magnolia Boulevard
Burbank, CA 41506,

SHAWN STEEL
275320 Hawthorne Bivd #270
Palos Verdes, CA 50274

TIMOTITY J. MORGAN
121 Jeweall Street
Santa Cruz. CA 95060

BARBARA ALBY
120 Egloff Circle
Folspm, CA 95360;

SANTA CRUZ COUNTY REPUBLICAN
CENTRAL COMMITTEE
352 Spyglass Way
Aptos CA 95003

DOUCLAS R, BOYT, SR,
7665 N, Ben Lomond Avenue
Glendora CA 91741

Plaintiffs,

-\_,-n_--_-ru._.-uh_r"-.-r-\-_-u._,-u\_,-._-\_o--..-r\._.-._F-‘_-u._r\._.r\.,ru._.eu._p-\_fu..p-\._.fh,..rvhu?vhruvhgvvvuwqu\_f
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FEDERAL ELECTION COMMISSION,
0oR E Street, NW,
Washington, D.C. 204563,

T.5. DEFARTMENT QF JUSTICE,
G50 Peonsylvania Avenue, W.W.
Washington, D.C. 20530-0001

Defendants.

B e el e e et ol W e T

DECLARATORY AND INJUNCTIVE

Plaintiffs bring this action for declaratory and injunctive relief. and allege as follows:
INTRODUCTION

l. This action is brought to challenge the constitutionality of several provisions of
the recently enacled Bipartisan Campaign Reform Aot of 2002 ["BCRA™). The BCRA
significantly amends the Federal Election Camnpaign Act of 1971 ("FECA™) in ways that affect the
fundamental ability of political parties in the Umited States and their members io participate 1 the
political process,

2 {Jne of the more egregious changes wrought by the BCRA is the attempt to impose a
federal regulatory regime upon all political pasties, from the nationa! parties down to the local
subunits of each state palitical party. The BCRA, by defining “Federal clecuion activily™ as
virtually any politncal party activity that takes piace in an election cycic in which a federal office
15 on the ballot, brings within its sweep the vast majority of state and local poiitical activity. It all
but eliminates the concept of “non-federal” election activity and sudjecis state and jocal palitical
parties to federally determined contribution limits for activitios that are nat riesigned to have, and
are not hikely to have, any discemnible effect on the elect:on of federa| candicates,

i The BCRA limits state and local parties iz the extent 1o which they can engaee in

the most basic forms of associational activity — voter registratior, fet-out-the-vote activities,

k.2
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peneric party communjcations, and promotion of the parties” ideological views. In doing so, 1t
burdens the political parties in the performance of their core functions; namely, distibuting their
political message, shaping the course of public debate, and electing their representatives to public
office.

4. This greatly expanded coverage significantly diminishes the role of political parties
in the political process. It reflects 2 rejection of the parties” icgitimate and histonical rele in
elections — onc long supported by the cowts.  The BCRA, not merely content to restriet the
parties’ participation in direct candidite support, also restricts the parttes” ability to communicate
their views to the public on controversial issues, or even as to the merits of the parties themselves.
It poes so far a5 to prohibit the parties from supporting organizations that share their ideclogical
views on issues completely unrelated (o 2 particular federal candidate.

5. Plaintffs CALTFORNLA DEMOCHRATIC PARTY and CALIFORNLA
REPUBLICAN PARTY were petitioners in Caltfornia Democratic Party, California Republican

Farty, et al. v. Jones, 530 U.S. 367 (20(00), in whick the United Statles Supreme Court struck

down the California “blanket primary™ system that uncoast:tutionally prohibited the members of
California’s baliot-qualified polifical parties from sclecting their partics” nomenecs znd diluled the
political parties’ messages on issues and pninciples. Plamntitfs now join together to challenge the
provisions of the BCRA which fundamentaliy interfere with and encroach upon provisions of
California law that were enacted to foster the role of poiitical parties 1n supporting those nominees
for non-federal offices, and o advance 135ucs and principies comman to the politicai partes, their
candidates and the electorate. Plaintiffs also join together to challenge those provisions o!f the
BCRA that criminalize nen-federal fundraising activitics conducted by the political parties’
standard-bearers, and which prohibit and criminalize plaint:fls’ elected state party leaders who
also serve as “officers” or “agents” of the national committees of their political parties from

engaging in fundraising and spending activities to fund non-federal activities in support of
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candidates, ballot 1ssues and issues of jocal, state and federal unportance. Under the BCRA,
meetings of the plaintiffs’ governing bodies that mvolve non-federal fundraising may subject the
participanis in those meetings to potential erinunal prosecution.  The BCRA alse scvers the
connection between the state and local party commiltzes and the natonal parly commiftees for
fundraisinr and election activity, but affitiates these same entities to prevent the plaintiffs from
making “independent expenditires” when any other party unit has made “coordinated
expenditures” on behalf of a party's nominee for a federa] office, even when there is no control
over that unit's expenditure decisions, These restrictions sirike al the very heart of the core
palitical activities of the political parties, and fundamentally infringe on their protected,
constitulional speech and associational rights under the United States Constitution.

6. Uitimately. it is clear that the BCRA will weaken the very structure of the parties.
By prohibiting joint fundraising activitics, by prohibiting the involvement of nationai party
vificers, federal candidates and federa) officeholders in these activities, and by prohibiting the
parties from transferring funds between parly unils in 2 way that reflects their collective pnorities,
the BCRA attempts to destroy a cohesive and internally efficient pany strucnure, to isolate each
pacty unit from the others and, as a result, 1o reduce the effectiveness ol ihe panies in the political
process 85 a collective voice for their members. In addition, the BCRA directiy seeks to limit and
chill the lawful speech and associational activitics of the parties, their officers and their
representatives -- candidates -- by regulating conduct wath vapue and overbroad standards,
enforced by the threat of intrusive enforcement investigations and, ultimately, ctiminal sanclions.

7. The policies reflected in the BCRA stand in stark contrast to the pelicies of the
peaple of the State of California, as reflected m thelr own campaign finance laws recently adopied
by popular referendum. Proposition 34, enacted in Movember, 2000, and approved by nearly &
million California voters, included a specific finding and declaration thal “[plul.tcal parties play

an important role 1n the Amencan poliical process and help insulate candidates from the patential
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cormupting influence of large conmbutions.™

L3 To these ends, California Jaw imposes Iimits on contributions (o state candidates,
and on contributions to pelitical pasties which are to be used only for candidate contributions or
member communications that are coordinated with candidates. However, California Yaw allows
unfimited contributions to the political parties for purposes other than candidate contributions,
such as ballet measures, independent expenditures, voter registration, generic get-out-the-vate
activities and genetic party activities, and adminisrative expenses, thus enhancing the role of the
parties in the political process. By expand:ing the scope of the FECA to cover state and local
activities already regulated, and specifically permitied, by the State of Califomia, the BCRA
impermissibly intrudes upon areas reserved to the State under the Temth Amendment to the United
States Constilution.

JURISDICTION AND VENUE

. By this action, plaintiffs seek to protect rights guaranteed by the First, Fifth, Tenth
and Fourteenth Amendments of the United States Constitution. This Court has junsdiction over this
case pursuant to 28 US.C. §§ 133) and 2201, Venue 15 proper in this Court pursuant to 28 11.5.C.
§ 1391{e} and section 403 of the BCRA.

PARTIES

10,  Pleinniff CALIFORNIA DEMOCRATIC PARTY (“CDP") is the duly authonzed
and officially recognized Democratic Party of the State of California. It is a “State committee”
within the mcaning and for purposes of the FECA. (2 US.C § 431{15)) Pursuant to the
regulations of the Federal Election Commussion (“EEC™), 11 C.F.R. & 102.5(a), CDP maimarnya
“federal account™ inlo which are deposited only contrbutipns meeting the limitatigns and
prohibitions of the FECA (“federally permissible contributions™}). CDF s o federal political
commulles registered with the FEC, and CDP files with the FEC regular publie disciosure reports

of ali contmibuticns to and expenditures from this accouat, CDP also maintains accounts iote which
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are deposited contributions meeting the limitations and prohibitions of California law (“non-
federal contributions™). CIP is registered as a political comumittee in accordanee wilh Califomia
Jaw, Gov. Code § 84100 & seq., and files regular reports of all its receipts and cxpendimires with
the California Secretary of State. Iis non-federal campaign activities are subject to direct
regulation by the California Fair Political Practices Commission. CDP currently pays [or
activities affecting hoth federal and non-federal elechons with funds drawn partly from its {ederal
account, containing anly federally permissible conmributions, and partfy from 1ts account governcd
by state taw (non-federal accounts), 1n accordance with repulations of the FEC, 11 CF.R § 1065,

il CDP is an unincorporated association of almost seven mllion individuals who
have joined together to advance common political beliefs. To advance those beliets, CDP
performs many functions, among (hem providing (inanciai and material support to federal, state and
local candidates, taking positions on public issues and publicizing those positions, including state
and local ballat measures, and maintaining an administrative staff and administrattve structure to
make its other goals possible and to comply with extensive siate and feceral regulation. CDP also
engages in vater registration and get-out-the-vote activity, partic:pating in the reg:stration of
approximately 300,000 Democratic registrants in the past year, and encouraging and assisting s
neatly seven million membets to vote. CDP is financially supported by contributions from its
members and other supporters. At its core, CDP ts made up of persons who share cerlain political
views and seck 1o join together to express those views through active participatior. :n the political
process. CDP brings this action on its own behalf and on behalf of 1ts members.

12. Flainaff ART TORRES is the etected Chairman of the CALIFORNEA
DEMOCRATIC PARTY and a citizen of the State of Californta. He was elected as chatrman by
the party’s convention comptised of approximately 2,700 state and local delegates, saome of whom
are elected state and feder) officeholders, and nominees {or state constitutional offices, state

legislative offices, United States Senate and United States House of Representatives. Plaintiff
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TORRES also serves on and chairs the Exccutive Committee of CDP. By virtue of his position as
chaimman of CDP, plaintff TORRES is also 2 member of the Democratic National Committee, a
national political party under BCRA and the Federal Etection Campaign Act. Plainuff TORRES is
a member of the Executive Committee of the Democratic National Committes. To the extent that
Plaimiff TORRES is a national party “ofTicer” or an “agent™ of a national political party, he 1s
prohibited by the BCRA from raising or soliciting contributions for CDP 10 support purely state
campaign activities of CD'P, even if those contributions are lawful under California law, unless
such contributions also meet all the restrictions, prolubinons and requirements of federal law.

13, Plaintiff YOLO COUNTY DEMOCRATIC CENTRAL COMMITTEE is a local
party committee that is currentty registered with the California Secretary of State as a political
vommittee under California law. (Elec. Code §% 7401-7470; Gov, Code §§ 82013(a).) Plamnutf
(s not registered as a fedoral “political committes” at present because 1t has not engaged in a
sufficient amount of federal campaign activity to be treated ay a federal “political commuttee™
pursuant to the FECA, 2 US.C. § 431(4)(C) (local committee is pobitical committee only if 1l
rceelves contributions over £5 000 in commection with a federal etection during a calendar year;
makes a coninibution or expenditure an behalf of specific federal candicates in excess of 51,000
during a calendar year;, or makes expenditures for certain volunteer activities specifically on
behalf of federal candidates in excess of 35 000 dunng a calendar year}. Plaintf{i YOLO
COUNTY DEMOCRATIC CENTRAL COMMITTEE 15 2 small local party commitiee, operated
by volunteers, and does not maintain a year-round campaigm headguarters. However, under the
BCRA Plaintiff YOLO COUNTY DEMOCRATIC CENTRAL COMMITTEE would be requied
to register with and file repons with the FEC as a political committee if it disburses any money at
all for voter registration or get-gut-the-vote activity, cven if no federal candidate is mentioned ar

promoted.

14. Plaintiff CALIFORNLA REPUBLICAN PARTY ("CRP"} is the duly authonzed



05/29-2002 WED 16:39 Fal AT

and efficially recognized Republican Party of the State of California, It is a “State committee™
within the meaning and for purposes of the FECA. (2 U.S.C. § 431{15).) Pursuan! to the
regulations of the Federal Election Commission (“FEC™, 11 CF.R. § 102.5(a), CRP maintains a
“federal account™ into which are deposited only contributions meeting the limitations and
prahibitions of the FECA (“federally permissible contributions™). This account is a federal
political committee registered with the FEC, and CRP files with the FEC regufar public disclosure
reports of all contributions to and expenditures from this account. CRP also maintains accounts
inte which are deposited contributions meeting the Jimitations and prohibitions of California law
{"non-federal contriburions”). CRP is registered as a political committee in accordance with
Calhiforma law, Gov. Codc § 84100 e/ seq., and files regular reports of ali its receipts and
exprenditures with the Califorma Secretary of State. Tts non-federal campatgn activifies are subject
to direct regulation by the Califorma Farr Political Practices Commission. CRP currentiy pays for
activitics afleeting both federal and non-lederal etections with funds drawn partly fromm its federal
dccount, containing only federally permissible contributions, and partly liom its account rovermned
by state law (non-{ederal accounts). in accordance with repulations of the FLC, 11 C.ER. L1065
15, CRPis an unincomporated association of more than five million individuats who
have juined together to advance common political beliefs. To advance those belis” 5, CRP
performs many functions, among them providing financial and material support to federal, state and
iocal candidates, taking positions and publicizing those positions on public issues, including state
andl local ballot measures, and maintaining 2 administrative stall and administrative struchure to
make its other goals possible and to comply with cxtensive State and Federal regulaiion. CRP
also engages in extensive voter registration and get-out-the-vole activity, registering over 200,000
Republican registrants to vote in the past year, and encouraging and assisiing its over fve million
merbers to vote.  CRP is financially supported by contributions from its memnbers and other

supperters. At its core, CRP is made up of persons who share certam poiitical views and seek 1o

8
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join together to express those views through active participation in the poiitical process. CRP
brings Uus action on its own behalf and on behalf of 1ts members.

1&. Plamntiff SHAWN STEEL is the elected Chairman of the CALIFORNLA
REPUBLICAN PARTY and a citizen of the State of California. He was elected as chairman by
the CRP State Central Committee, which is made up of gver 1.500 members, inclading elected
state and federal officcholders, end nominees for state constitutional offices, state Jegistative
offices, United States Senate and United States House of Representatives. He also serves as a
member and chair of CRP's Board of Directors and Executive Committee. Plamtiff STEEL 15 also
a member of the Republican National Commintee, a national political party under BCRA and the
Federal Election Campaipn Act. Plaintiff STEEL is 2 member of the Executive Comnuties of the
Republican Mational Committec.  To the extent that Plainti{V STEEL is 2 national party “ofTicer™
ar an “agent” of & national political panty, he is prohilnted by the BCRA from engagmp in
fundraising activity of CRP to raise non-federal contributions for the support of pureiy state
campaign activities of CRP.

17, Plaintff TIMOTHY J. MORGAN is an elected National Committeernan of the
CALIFORNIA REPUBLICAN PARTY and a citizen of the State of California. He was elected by
the CRP’s state centrai cummitiee composed of more than 1,500 members, including elected state
and federal officeholders, and nominees for state constitutional offices, state lepslative offices,
Lnited States Senate and Untled States House of Representatives. He is also a member of CRP's
Board of Directors and Executive Commuttec, and serves as chair of the CRP Rules Committee.
Planiff MORGAN 1'5. a%s.u a member of the Republican Nauonal Committee, a national political
party under BCRA and the Federal Election Campaipn Act, and ts a member of the RNC Bucpet
Commitiee, To the extent that Plaintiff MORGAN is a national party “officer” or an Yagent" ofa
nationat political party, he is prohibited by BCRA fiom engaging in fundraising activity of CRP 10

raise non-federal centributions for the suppost of purely state campa:gn activities of the CRP.
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8. Plantff BARBARA ALBY is an elected National Committeernan of the
CALIFORNIA REPUBLICAN PARTY and a citizen of the State of Califormia.  She was elecied
by the CRP's state central comenittee composed of more than 1,500 members, 1ncluding elected
state and fedetal officeholders, and nominees far state constinational offices, state legislative
offices, Uniled States Senate and United States House of Representatives. She is a member of the
CRP Board of Directors and Executive Committee. Plaintiff ALBY 15 also a member of the
Republican Mational Committee, a national politcal party under BCRA and the Federal Election
Campaiyn Act, and is & member of the RNC Coavention Arrangements Commitlee. T Lhe extent
that Piaintiff ALBY is a national party “'officer” or an “agent™ of a national political party, she is
prohibited by BCRA from cngaging in fundraising activity ol CRP to ratsc non-federal
contributians far the support of purely state campaign activites of CRP.

19.  Plaiptiff SANTA CRUZ COUNTY REPUBLICAN CENTRAL COMMITTEE is a
locat party comumittee that is currently registered with the Califormia Scerctary of Statc as a
political commitiee under California law. (Elec. Code §§ 7401-7470, Gov. Code §§ 82013{a).)
Flzintiff is not repistered as a federal “political commytter™ at present because i has not engapcd
in a sufficient amount of federal campaign activity to be treaicd as a federal “politicat committes™
pursuant to the FECA, 2 US.C § 43 1(4WCY {local commites is political commities only if &t
receives contributions over $5.000 in connection with a federal election during & calendar year;
makes a contribution or expenditure on behalf of specific federal candidates i excess of $1,000
during a catendar year: or makes expeaditures for certain volunteer activities specifically on
behalf of federal candidales in excessof $5.000 during a calendar vear), Plaintiff SANTA CRUZ
REPUBLICAN CENTRAL COMMITTEE is a small local party commitiee, opetated by
volunteers, and does not maintain a campargn headquarters, However, under the BCRA Plaintify
SANTA CRUZ REPUBLICAN CENTRAL COMMITTEE would be required to register with and

file reports with the FEC as a political committee if it dishurses any money at afl for voter
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registration or get-out-the-vate activity, even if ne federa! candidate is mentioned or promoted.

20.  Plamtiff BOUGLAS R, BOYD, SR, 15 the Treasurer of the CRP, and has served in
that position since 2001, As Treasurer, he verifies and signs all CRP campaign disclosure reports
filed with the Federal Election Commussion, and is personally liable for any vinlations by the CRF
of the FECA, as amended by the BCRA. See 11 C.F.R. § 104.14(d).

21, Defendant FEDERAL ELECTION COMMISSION (“FEC™) is the povemment
apency designated by the FECA to enforce the provisions of the FECA, including the challenged
provisions of the BCRA. (2 TU.5.C § 437¢(b)) The FEC has exclusive junisdiction with respect
to civil enforcement of FECA. (2 US.C. § 437<th)(11)

22 Defendant UNTTED STATES DEPARTMENT OF ILSTICE (DO is charged with
prosecution of criminal violations of the Jaws of the United States, including thosc provisions of
the FECA for which crimioal sanctions may be imposed. {2 US.C. § 437g(d).} If the FEC
determines that there is probable cause to believe that 3 imowing and willful violation of the
FECA has qcowred, the FEC may refer such apparent vielation to the Attorney General of the
United States, (2 US.C §437g(a)(50C1)

FACTUAL ALLEGATIONS

23. All poltrcal party committees in Califorata, including CDF, CRP and county
central committees are regulated by provisions of the California Elections Code and the California
Govemment Code with respect to the electoral process and the regulation of campaign activities,
imcluding campaign finance and disclosure, at both the state and local Jeve),

24 Califormia law limits the amount of money that can be contributed to a state party to
make contributions 1o candidates for stale elective office, oF member communications coordinated
with those candidates, to $25,000 per person per caiendar year. (Gov, Code § #5303

25 Califernia law permits persons, ineluding political actign committees {PACs),

¢arporations and unions, to make unlimited contgburions to a state party for purpases other than

I
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contribuhons to candidates for state elective office or member communications coordinated with
those candidates. (Gov. Code § 85303.) Such purposes include, but are not fimited to, support of
or opposition to ballot measures, conducting voter identification, voter registration and get-out-
the-vote (GOTV} activities not involving express advocacy on behall of candidates, and the
payment of fundraising and other administrative overhead cxpenses. Plaintiffs CDP and CRP have
it the past received contributions for these activities in excess of the $10,000 limit imposed by
federal law, and wish to receive such contributions in the future but arc prohibited from accepting
such contributions if they are used for voter registration, “generic campaign activities,” or certain
pueblic communications,

26, Communicabons by a political party to its members are not limited by California
law, and expenditures made for such commumications are not considered cottributions to
capdidates or expenditures of the candidates, even though such communications may include
re[erences to candidates for state elective office. {Gov. Code § 85312}

27, Under Califorma law, entities are only considered “affiliated" for purposes of the
¢ontribution limits and reporting if contributions of both entities are directed and controlled by the
same individuals, {Gov. Code § 85311.)

28, Inaddition to statc parties such as CDP and CRP, California law provides for
county central commitiees (1., local party committees). (Flec. Code § 7200-7244 (Democratic
Party), 7403-7470 (Republican Party).} Meither CDP nor CRP dieet or control the contribution
decisions of county central committees.

29 Both CDP and CRP tepularly cormnunicate with their own members, as-well as the
public at large, on a wide range of matters. Communicalions {nclude generic party suppart and
voter registration efforts, support of or opposition to candidates, and support of or oppostlion to
state and local ballot measures, as well as other communications believed to further the

ideclogical goals of each party, Communications include broadcast media, as well as print media
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and telephone, public events, and intemel communications. Although both parties intend to
comimue to engage 1n such communications, their ability to do so is significaptly impaired by the
provisions of the BCRA.

30 DP and CRP have in the past and wish to continue 10 engage in public
commumnications that may identify a federl candidate but which do not tontain “express advocacy™
on behalf of the identified Federa] candidate as that term has been defined by the courts. These
communications are prohibited under the BCRA unless paid for compleely with Fedenally
permissible contmnbutions.

31, Califorrua and it5 Tocal junisdiclions have adopted a policy that favors combining,
state and local elections with federal elections whenever possible in order to maximize vater
interest and turnout, and 1o achicve cosl-savings. Any clection (other than & special electhion) that
mcludes a federal office on the ballot 15 normally accompanied by a large number of state and
local offices as well. During the 2001/2002 election cycle, Califernia voters will onlv be vating
for one federal office -- their member of Congress. On the other hand, there wil; be nine
statewade officers on the ballol. Voters will also be vating on one, and possibly twg, state
legislative offices. The number of state ballot measures viries with cach election. 1o March, 2002
there were six statewide ballor measures, and there are sure to be more m November, 2002, Two
have already qualified, and another 27 are in uirculanon. 1n addition to all of these state officers
and measures, each locel jurisdiction considers its own host of candidates and local baliot
meagires,

32 Califormiz voters toutinely consider a iarge number of ballot measures, both state
and Jocal, in conpectian with elections that may also nclude federal candidates. Both CDP amd
CRP aave in the past and wish to continue to (eke positions on ballet measures, make contributions
m suppart of or opposed to such measures, and publicize their SUppOrt of ppposition through

public broadeasts and other communications media. Ballot measure commitiess are usnally
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organized as 501{c) nonprofit orpanizations.

33 Ir addition to making direct contribltions 1o candidaies, CDP and CRP have 1n (he
past and wish to conlinue to eagage in both coordinated expendirures (considered “in-kind”
contributions) with federal candidates and to make independent expenditures in suppoit of or
oppasitian to federal candidates.

ad Both COP and CRP maintain extensive admimustranive staffs, in both election years
and non-election years, and incur substantial administrative expenses, inciuding renl, ulilities,
printing costs, supplies, legal and accounting services, and saiaries and hepefits such as heaith
insurance. These expenses are requured, i part, by the parties’ significant non-candidate funciions
including, hat not limited te, non-candidate advocacy, compluance with state and federal regulatory
activities, party support services, ongoing meetngs and intemal party communications,
fundraising, response to press inquicies, and dissemination of the partics’ polilical views.

35, Although the governance structures of the parties are somewhat different, both CDF
and CRP are involved in selecting Califomia representatives to their national party commitiees.
Members of the national party commitiees also play a role in eack of the state parties.

36, Both CDF and CRF engage in extensive fuadraising acuvities. These fundraising
efforts routinely include federal, state and local candidates, officeliplders and party effivials or
employees. Fundraising efforts are occasicnally done jointty with local party committees, and
vach stale party routinely provides materials and resources o local committees o assist in thenr
fundraising efforts and compliance responsibilities.

33. CDP and CRP have in the past and wish to conlinue to make contributions to 501{c)
nenprofit organizations (such as ballot measure commttees) where the parties' :deolomcal goats
are consistent with those of the nonprofit orpanization and to 527 organizations {such as siate-
regislered PAC's) where the organization is engaged in activities which are consistent with the

parties’ goals,
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38.  Both CDP and CRP have in the past and wish to continue to support candidates for
federal and state office through a cooperative “party ticket” campaign which is designed to allow
state party officials and stafl 10 work collaboralively with state officeholders, federal
officeholders, nationat party officials and staff, and other significant “constituency™ groups 1
coordinale campaign activities in the state 1 maximize the effectivencss ol available party
resources. Much of the “party licket” campaign focuses on “traditional” parly associational
activity such as voter registration, literature distribution, volunteer phone banks, and siate mail
featuring the parties’ candidates and issues. The ability to copduct such a “party beket” campaign
would be significantly adversely affected by the provisions of the BCRA that prohibit federal
candidates or officehalders from invelvernent in raising, direcung or spending contributions that
are lawful under state and federal law.

19 Plaintiffs TORRES and STEEL are the elected chainnen of the CDP and CRP,
respectively.  Each of them is also a member of the Executive Conunitiee of the Democratic
Nationa] Committee and the Republican Nationa! Commitiee, respectively. Plaintiffs MORGAN
and ALLBY are elected members of the Republican Naticnal Committee. They also serve on the
Executive Committee and Board of Directors of CRP. To the extent that any of these plantiffs is a
national party “officer” or an “agent” of a national pol:tical party under the terms of the BCRA, he
ur she 15 prolubited from engaping m fundrmising activity for cither CDP or CRP to raise non-
federal contributions for the support of purely state campaign activities of those ergamzations.

4{), Plainiiffs county central committees have not engaped in a level of federal election
activity Lhat required them to register a5 “political conunittees™ with the FEC. Their prmmary
activities are support of state and local candidates, voter registration. get-out-the-vote activity and
other generic aclivity to promote each of the parnes. Under the BCRA. if these partics continue
their voler registration and get-out-the-vete activities, they wall be required Lo register and ije

peripdic seports with the FEC, even if no federal candidate 15 mentioned or promoted. The
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responsibility and cost of compiying will be excessively burdensome 10 these committees. Since
the penalties for noncompliance are severe, these disclosure requirements are likely to have the
effect of litniting the associational activities of the local party plaintifis.

41, Proposiliun 34, enacted by nearly & million Califorma voters in November, 2001,
crafted a new combination of contribution limits and veluntary expenditure limits, while
preserving the rights of the political parties snd other organizations 1o fully pariicipate in Lhe
political pracess. Proposition 34 included a specific finding and declaration that “[plolitical
parties play an imporrant role in the American political process and help insulate candidates from
the potential corrupting influence of larpe contributions.”” The BCRA attempts to eliminate the
very participation by political partics that Proposition 34 sought to preserve and enhance.

42, (California has approximatefy 21 miltion eligible voters. Because of the size of the
voting population and California’s large and diverse peographical area, communicatian with party
members, or with the public at targe (potential party members). is extremely expensive. Despite
ilie significant efforts of the political parties, over § million eligible voters remaw unregistered,
By imposing federu] restrictions on CDP and CRP's fundraising activines and umposing
contribution and spending limits on non-federal activities, the BCRA will significantly and
unconstitutionatly lirat the parties” abilities to communicate thew views to their members and to
the public, and to advance the collective principles and goals of their membership in the context of
particular candidates and issues.

COUNT I
[Restrictiuns On Nen-Federal Activities)

43 Plaintiffs re-alleze and incorporute by reference all the allegations contained o the
preceding paragraphs.

44, Section 101{a) the BCRA adds a new scchion 323 to the FECA. The new section

123(bj requires that any amount expended or disbursed for “Federal election aclivity™ made by
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state, district or local party committees must be made only from funds subject to the lenitations,
prohibitions, and reportng requirements of the BCRA (“federally permussible contributions™).

45, “Federal election activity™ is a new term to be added to section 301 of the FECA.
This new term includes any voler registration activity o the 120 days before an election in which a
federal candidate is on the ballot, any voter identification, get-out-the-vote, or genenic campaign
activity in connection with such an election, any public comnmunication that “promotes,”
“supports,”™ “attacks,” or “opposes™ a candidate for federal office, and the salaries of any
employees spending 25% of their time 1n 2 given meonth on “acovities in connection with a Federal
election.” “Federal election activity” is now defined so broadly that it will unavoidably include
mast of the political activities of state and local political parties and impermissibly impose o new
fuderal regulatury regime on the activitics af those panies.

44, Mew section 323(bW2) of FECA, as added av section 101 of BCRA, conlains the
so-called Levin Amendment. Under the Levin Amendment, state and local parties may pay for
certain “Federal election activity™ in part with a new type of federally limited contributions. That
new category of contributions (“Levin Amendment contnbubons”) s 1o consist of contributions
from any source allowed under applicabie state law, but ot 10 cxceed $16.000 per donoer per
calendar year (the amount of federally penmissible contributions). The resuit 1s that state and local
party activities that were previcusly apportioned between federally permissible contnbutions and
slale-regulated contributions must now be completely paid with fedcrally penmissible
contributions and the federally fimited "Levin Amendment™ contmbutions.

47 The percentage of the costs of aliowable activily that can be paid with “Levin
Amendment” money is 1 be established by the FEC.

48.  The allowabte acuvities that can be paid, in part, with “Levin Amendment
contributions™ do not include any form of broadcast cornmunication, television, cable, radio or

sateiiile. These types of communications, even those supporting voter registration or urging the
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importance of voting, are prohibited unless funded exclusively with federally permissible
contributions. Also, “Levin Amendment™ contributions may not be used to pay for any activity that
refers o a federal candidate.

49, in addition to the $10,000 limit, new sections I23(bI2WB) &£ {Cyaf FECA, as
added oy section 101{a) of BCRA, severely restrict the ways in which “Levin Amendment™
contributions can be raised. Such contributions cannot be salicited, received. directed, transferred
or spent by or in the name of any federal officeholder or federa) candidate: any nauonz! party
comumuttes officer or agent; cannot be provided by any other state or local party committee other
than the cornmuttee receiving the funds, ar any officer or agent of any such other state of local party
cormittee; and cannot be solicited, received or directed through fundraising activities of two or
mote state or local party comimittees acting jointly.

30.  To the extent that “Federal election activity™ now includes any voter registration
activity within 120 days of an election in which a Federal candidate is on the ballot, this voter
Tegistration activity is prohibited unless funded completely by federally permissible contnbutons
and, provided the actevity 15 not 2 "broadeast communication,” federally lunited “Levin
Amendment” contributions. This means that veler remistration activity must now be funded with
completely federaliy regulated contributions, even if it does not mention any candidate, federal or
non-federal.,

51, Tothe extent that “Federal election activity™ now includes any identification of
potential voiers, pet-out-the-vote activity or any genetic party commurucation (i.c., one that
promotes a party bul does not promote any tandidate) conducted in connection with an electian w
which a federal candidate appears on the baliot, these activilics are prohihited uniess funded
compietely by federally permussible contributions and, provided the activity 15 not 2 “broadeast
communication,” federally limited “Levin Amendment” contributions. This inchudes get-out-the-

vole or genenc party campaign activities that do not mention any candidate, federal or nan-federal.
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52 To the extent that “Federal election activity™ now includes any public
communication, including broadcasts, mass maitings and phone banks, that refer to a candidate for
federal office and that *'promotes ot supports & candidate for that office... or attacks or opposes 2
candidate for that office..,” regardless of whether that candidate s on Lhe baliot in the next
election, those communications are now prohibited unless fupded completely by federally
permissible conuibutions. There are no exceptions for the use of “Levin Ameadment”
conmbutions.

53.  Tothe extent that *Federal election activity” now inclades the salanes of any panty
employees who spend more than 25% of their time in a givcn month an activities “m connection
with” an election in which a federal candidate appears, these salaries must be funded completely
with federally permissible contributions regardless of the nature of the employee's activines or the
number of non-federal candidates or issues to be considered at thar eiection. There are a0
exceptions for the use of “Levin Amendment” conuributions.

54.  The BCRA definition of “Federal election activity” includes much stale party
aclivily that is not subject to federat regulation in coeanection with federal etections or that is
nrotecied speech, 1.e, local voter remistration and genenis party communicanons. including 2
Narty's communications with its own members, urmng them to vote, that do not mention federal
candidates; and party communications about the record or positions of incumbent ofticeholders
{whether or not they are actually on the ballot) or the record or positions nf challengers. In fact, if
a federal candidate s on the ballot, virtually any panty activity at (he state or local leve! which 1s
designed to enCONrARE VOITTS 10 Turm out o vate of 1o support the party’s candidates and 1ssues in.
any context, is now defined as "Federal election activity” regardless of whether any federal
candidate is mantioned, referenced, promoted or benefitted w1 any way by the disbursement of
funds for such activity. Merely encouraping the public to "vore™ has been converted into

“Federal election activiry™ subject to federal restrictions on funding,
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55, Under the plain language of new FECA section 301(20){A) and {B), defirung
“Fedetal election activity,” state or local party activity to encourage California volers 1o vote or to
suppoit state or Jocal candidates and tssues is prohibited unless funded completely by some
combination of federally limited contributions, even though the number of state and local contests
vastly outweigh the number of federal races.

56.  Under the BCRA, “Federal election activity” will include a party's public
broadcast communications i support of or opposition to ballot measures, even if those
communications do not refer to any candidate, federal or non-federal. To the extent that these
communications include a “get-out-the-vote™ or “generic campaipn” message, they are prohubited
unless funded completety with Federally permissible contributions.

37 The definition of “Federal election activity™ contained in the BCRA mcludes any
public communication that “promotes or supports a candicate...or altacks or oppaoses a candidae”™
{new FECA scction 301{20XA)(iii)) and it incorporates a definition of “generic campaign
activity” [mew FECA section 301(21}) as “campaign activity that promaotes a pohinica; party” and
docs not promote a candidate. These definitions are, separately and collectively,
unconstitutionally vagee and overbroad in violation af the Due Frocess Clause of the Fifth
Ametdment to the U.S, Constitution,

58 Under FECA section 309(d)(1), 2 U.5.C. §437g(d)(13(A), as amended by section
312 of BCRA, the making, receiving, or repurting of any coniribution or expenditure ia violation of
the FECA, as amended by BCRA, invoiving more than 525 004 in any one calendar vear, even for
activities deseribed in parapraphs 45 through 56 above, 15 a felony punishabie by up to & years -
ImMprAsSOnrment.

59, By restricting, under the threat of severe ciminal penaities, the funding of core
politcal speech and directly restricting the amount of speech in which party committees may

engage. including limitations on commenications with their own members and communications on
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non-candidale issucs, and including activities which do not constitute monetary of in-kind
contributions to any federat candidate, new section 323{b) of the FECA as added by BCRA
section 101(a) violates the plamtiff state and local party commitiees’ rights of free speech and free
association, as weil as the rights of the parties” members, protected by the First Amendient to the
U5 Constitution.

6). By repniating the ways in which state 2nd local political parites may raisc and
spend funds and, specifically, by imposing federal limnations on activities which are state ar local
in nature and which are already repulated and ¢pecifically permived by the state, new section
323(b} of the FECA a5 added by BCRA section 101(a) violates the Teath Amendinent to the U5,
Constitution.

Gl. By requinag political parties to fupd nan-federa; election activities and
coinmunicabons with monzy subject to federal restnictions and tmposing restoictions that are not
placed on other simularly situated entilies undeitaking the identical communications with citizens
and voters about candidates and issues, new section 323(b) of the FECA as added by BCRA,
section 101(a} violates the plaimtiff state and local palitica: party commuttees” niphts of association
and itee speech puaranteed by the First Amendment to the U.S. Constitution and deprives the
political party committees of the equal protection of the laws as guaranteed by the Fitth
Amendment 1o the U.5. Constietion.

COUNT 11
f Limits on Contributions For Non-Federal Activities)

62. Pla:intifTs re-allage and incorporate by reference all ol lhe allezatinns contained in
the preceding paragraphs.

&3, Seetion 100(2) prohibits any person (rom contributing more than 510,000 in “Levin
Amendment” contnibutions in a calendar year to a party committee il that money wili be used to

pay any portion of Ihe costs of certain party activities. including volor registration. voter
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identification, get-cut-the-vote and generic party communicalions. This limit 1s identical to the
federal limit, although sources prohibited from cantributing wnder federal law may comribute if
permitted by state law. The limit on non-federal contributions applies even where the money Is tor
he used for purely state or local election activity, non-candidate 15sue advocacy, ballol measure
advocacy, or party fundraising and administrative expenses.

§4.  Because the 510,000 limit applies to contributions that may be used for non-
cendidate activitics that “promote” a political party or that merely encourage votiy, virtaally al)
party speech 15 subject to the federal restrictions.

g5 The BCRA repulates and restriets the funding of core political speech which s nol
candidate-related and cannot be justified by any legiumate povernmental concem for poitical
cofruption. By restacting the amount of non-federa] contributions that the pasties may receive and
sefting the amount at a level which will nat allow the parties to adequately communicate their
message to volers or ta perform their nos-candidate fuactions, the 310,000 limit set forth in the
“Levin Amendment,” new section 323(b) of the FECA, as added by BCRA section 101(a), dircctly
restricts the speech in which party committees may engage, and vialates the parties’ rights of free
speech and free asseciation under the First Amendment to the U5 Constitution,

66, By regulating the ways in which stale and local palitical paroes may rasse and
spend funds and, specifically, by waposing federai Umatatons on activities which are state or local
in nature and which are already repulated and permitied by the state, the 510,000 lmit set forth in
the “Levin Amendment,” new section 323(h) of the FECA as added by BCRA section 101(a)
violares the Tenth Amendment to the U5 Constitution.

&7. By reguiring political parties to fund non-federal election activities with money
subject to Federal restrictions and impesing restricticns that are not placed on other simitarly
situated entities, the $10,000 limit set forth in the “Levin Amendment,” new section 323(b) of the

FECA as added by BCRA section 101(a) viplates the First Amendment of the L1.5. Canstiiution
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and deprives the parties of equal protection of the laws as guaranteed by the Fifth Amendment to
the U.5. Constitution.
COUNT I
{Prohibitions On Sharing Expenses and Joint Fundraising)

68.  Plantffs re-allege and incomporate by reference all the alliegations contained m the
preceding paragraphs.

69. New sections 323(h)2)(iv) and (C) of the FECA, added by section 101(a} of the
BCRA, requires that each state, disiriet or Incal party raise its own “Levin Amendment”
contributions and prohibits the transfer of such contributions between state, district or local party
committess, ur between the national party committes and any state or focal party committee. It
also prohibits state and local party committees from acting together to raise any “Levin amendment
contributions.”

70 The BCRA provides that a “Levin Amendment” contnhution may nol be used for
“Federal election activity,” Including generic party promotion, if 1t 15 “solicited, received.
drected. transierred, or spent by™ any nalional party conumites, meluding any officer or agent of

1]

such party of if1¢ 13 “solicited, received or dirccted” through Joint fundrassing activities at the state
and local level. Because much of the plaintiffs’ associational activity invelves discussions that
touch on fundraising, campaign strategics, and speading prionties, the mere participation of
national, state and local representatives of political parties in such meetings may subject
participanls [o inquiries about their discussions and possible enforcement action, including
crimingl investigalion and prosecution. To the extent that the pronibinons of the BURA wath
respect to “directing” or “spending” money impermissibly limit lepitimate associational acrivity,
these provisions are unconstitutionaily vague and ¢verbroad in violation of the Due Process

Clansze of the Fifth Amendment to the U5, Constmution.
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71. By cstreting, onder the threat of severe entninal penalties, the rights of party
committees to jomtly raise *Levin Amendment” contrisutions, and by subjecting officers, sta.¥ and
voluneeers of state and Tocal parties to possible criminal investigation and prosecution by virtue of
their participation 1n party meetings as described iz the foregoing paragraph, new sections
323(0)(23iv) and () of the FECA, added by section 1012} of the BCRA, viclales the parties’
rights of fec speech and association protected by the First Amendment to the U.S. Consntution.

72, By mgulating the ways in which state, district and local politicai parties may raise
and spend "Levin Amendrnent™ contributions and, specifically, by unposing severe fedeml
limitations on activities which are state or local in nature and which are already regulated and
permitted by the siate, new sections 323(b)(2)(1v) and {C) of the FECA, added by section 101{a)
of the BCRA wviclates the Tenth Amendment 1o the 1).5. Coustritutian.

T3. By imposing resinctions on the fundraising activities of the political parties fog
non-federal election activities and on [unding non-federal election activities with contribunions not
subject to federal restrictions that are not placed on other similarly situated entities, new section
323(b)2)(iv) and () of the FECA, as added by section 104(a) of the BCRA . viclates the First
Amendment and deprives the political pamies of the equal protection of the laws puaaniced by the
Fifth Amendment to the ULS. Constitution.

COUNT IV
(Restriction af Transfers of Hard Muoney from National to State Party Committess)

74, Plamtiffs re-allege and incorporate by reference all the alegations contained in the
preceding paragraphs,

75 Under the “Levin Amendment,” state and local party committees may use “Levin
Amendment” contnibutions to pay for a portion of the costs of some voter repistralion activities,
S0mMe grncric communications promaoting the party witsout mentioning a federal candidate, and

some pet-out-the-vote activities.
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76.  The remneining portion of such costs must be paid for with contributions subject to
the limitations and prohibitions of FECA 1.¢., federally permissible contmibutinns.

77 Under FECA section 323(b¥21(B}, as added by BCRA section 1{H(a), 2 stale ot
local party may not pay for any portion of such activities with federally permissible contribunons
transterred, conmbuted or provided by any national party commitiee or any other state ot focal
party committes. In other words, the BCRA protubits the transfer between political party unts
even of those funds that have been raised subject to all applicable federal limitations and
Testnchons.

78.  The total amount of contributions that an individual may contribute to ali national.
state and local party commnittees, and other non-candidate polilical cornrmittees. put together 1o any
2-vear clection oyele is 857,500, under FECA, 2 U.S.C. §441afa)(3}, as amended by BCRA
section 3074

79 Sertion 323{b)2)(B) of FECA o5 ndded by BCRA section 101(a}, insofar as it
restricts transfers of federatly permissible contributions between and arnong national, siate and
lncal party comnuttees, without any justifnng governmental intevest whatsaever, violates the
plaintiff state and local party committees’ freecom of speech and association protected by the First
Asnendment to the U5, Consorution.

COUNTV

{Prohibitions Oa Invelvement ol Federal Officers, Candidates,
and Natiana] Party Officers and Apents in Party Activities)

B0, Plawnfls re-allege and incorporate by reference all the allegations contained in rha
preceding paragraphs.

81.  New FECA section 323(a) prohibuts any officer or agent acting on bepalf of a
naticnal party committee from soliciting any contributions not subject to the limitations and

prohubitions of the FECA. As described in parapraphs |2 and 16 above, plaintiffs TORRES and
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STEEL are members of their respective national party cxecutive committees (DNC and RNC) as
well as chairs of their respective state party commitiees. As “efficers™ and, to the extent each 1
regarded as an “apent” of the national party committee, plamtifis TORRES and STEEL are each
prohibited by section 323(a) from raising contributions lawful under Caufornia law for their own
state party committees to the cxtent that such contributirs de not comply — a::1d they wauld not —
with the limtations and prohibitions of FECA.

B2,  New section 323(e)(1) of the FECA, as added by section 101(a) of the BCRA,
prohibits any federal candidates or officeholders from any involvernent in the process of spending
non-federally permissible contributions, including contributions to state and local party
committers’ not-fedesal accounts that are lawful under both state law and under the FECA. The
effect of thys prohibition is to prevent federal candidates and office-holders from COILMULICALE
and wortking with their state and local party commitiees with tespect 1o the arganization and
conduct of political communications and voler vontact activities. [* also effectively preciudes the
State parties from working with federat officeholders or candidates to conduet 2 “pacty ticket”
campaign o elect federal candidates.

Bl New geetion 323(e){1) of the FECA  as added oy section 101(a) of the BCRA,
provides that a federal candidate or office-holder may not “solicit, recerve, dircet, transfer. or
spend {non-federal] funds.” Although section 323(¢)(3) aliows federal candidates and office-
holders to “attend, speak or be a featured guest at a fundraising event." the terms "solicit,”
“direct,” and “fundraising event™ are not delined by the BOCRA. Because it s unclear which
acuviues are barred by the general prolubitipn and wlich are within the exception, and because
violations may subject the candidate or office-halder to crimingl presecution. foderal candidates
and officeholders are likely to avoid communications with state and local parties, thereby
syrmificantly dimnishing and chilling the associat.on of the parties with the federal officehoiders

and candidates who are their standard-beare-s.
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g4. By restricting, under the threat of severs cruminal penalties, the communicanons
between the state and iocal parties and their representatives, by precluding the parties’ own
officers and candidates from raising Tawful funds for the partics, and by precluding the partieg’
federal candidates and officehalders from having any role in a key funclion of the partes,
including discussions relating to the spending of party funds on core political speech and on
registering and tuming out voters, new sections 323(a) and 22He} 1) of the FECA, as added by
section 101{a) of the BCRA, viclate the state and Jocal parties’ aghts and their offieers’
tndividual rights of free speech and fiee association protected by the First Amendment tc the U.5.
Constitubion,

85. By regulating the ways in which state, disttict and iocal political parties may ratse
and spend funds and, specifically, by imposinp Federz] limitations on activities which are state or
Tocal in nature and which are aiready regulated and permitted by the state, new section 323{c}(1)
af the FECA, as added by secion 103(a) of the BCRA | vinlates the Tenth Amendment to the 1S,
Constitation.

86. By proaibiting the ollicers, employees, candidates and officcholders of the political
parties [tum foll participation o party activities and by imposing restrichons on kel
communicakons and participation that are not ptaced on othar simsiarly situated persons and
entines, new section 323(e)(1) af the FECA, as added by section 131(a) of the BCIKA, viniates the
plaintiff state und local political parties’ rights and their officers” individual fights of frew specch
and association protected by the First Amendment and depaves them of the equal protection of the
laws guarantead by the Fifth Amendment ta the 115, Constitution.

- COUNT ¥1
{Prohibitton On Party Involvement Vith Cther Advocacy Groups)
87.  Plaintiffs re-allege and incorporate by ;eference all the allegations contamed in the

preceding paragraphs.
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BR.  New section 323(d) of the FECA, as added by section [01(a) of the BURA,
prohibits state, district and local party committees. and Itheir officers and agents, from soliciting
funds for, or making or directing donations ta, any orgamzations under section 301¢c) af the
Intetna! Revenue Code that have made expenditures for "Federal elecuan activity,” or any
organizations under section 527 of the Intemal Revenue Code. Because of the oroad definition of
“Federal election activity” under new FECA section 320( A}, section 323{d) prohibits sohcimatans
for or donations to many organizatiens that do not make expenditures in support of, or opposed to.
federal candidates. Such activity ineludes support of or opposilion to state ar local candidates,
support of or oppasition to ballot measures, or even nonpartisan voter registration or get-out-the-
vole activities.

B%  The tcrms “solicit” and “direct” are not defined by the BURA, Because it s
unclear which activities are prohibited, state and iocal parties, and their representatives, are likely
to avoid or limit lawiu] communications with the nonprofit orgamzations covered by section
101(a), thereby significantly diminishing and chilling the association of the parties with these
orgamizations The provisions are unconstitutionally vague and overbroad in violation of the Due
Process Clause of the Fifth Amendment to the TLS. Constitution.

G0. By regulating core political speech. burdening the ab:lily of (he parties to suppost
other organizations that share their ideclogical goals, and restricting the nature of the specch in
which party committess may sngage, now section 323{d) of the FLCA, as added by section 101 (a)
of the BCRA, violates the parties’ riphts of free speech and Free asgociation under the First
Ammendment.

91. By regulating the ways 1n which state, dastrict and local poinical parties may raise
and spend funds and, specifically, by imposing federal limitations on activities whuch are gtate or

loval in nature and which are already regulated and permitted by the state, new section 323(d) ol
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the FECA, as added by section 101{a) of the BCRA, violates the Tenth Amendment to the 1.5
Constitanan.

92. By imposing resuriclions on party contributions and communications that are 0ot
placed on other similariy siluated entifies, new section 323(d) of the FEC A, as added by section
i01ia} of the BCRA, violates the First Amendment to the U.S. Constitulion and deprives the
political parties of the equal protection of the laws as guaranteed by the Fifth Amendment to the
United States Constitution.

COUNT VI
(Restricttons On Party Expenditures)

93, DPlaint{fs re-allege and incorporate by reference ati the allegations contained 1 the
jreceding paragraphs.

84,  New FECA section 315(d)(4). as added by section 213 of the BCRA, prolubits any
political party coramittee from malking an independent expenditure with respect to a candidate afier
it has made a courdinated cxpenditure or, canversely, from making a coordinated expenditure after
1t has made an independent expeaditure, This probibition is unaflected by the presence or absence
of actual conrdination w conrection with a particular expendinure.

95, New FECA seetion 315(d)(4), as added by section 213 of the BCRA, also
pravides that 2]] political party committees of a patticular party, from the national commuttes to 2
state commitiee o a loca) committee are considered to be a “sinple committee™ for purposes of
this prohibition despite the fact that none of these entines may have any contro over the
conmbution or expenditure decisions of the others. The result is that i one commictee, at any
ievel, makes a coordmated expenditure, all other party committees of Lhat party are profibited,
under threat of severe cumenal penalties, from making independent expenditures without regard to
therr actual involvement in the coordinated expenditurz. In addition, if any state ar local party

makes an independent expenditure in support of & candidate, any other committes of that party —
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national, state or local — that makes coordinated expenditures in suppart of the same candidate
canned transfer any funds to the party committee making the incependent expenditure, even if those
funds may be spent on activities unrelated to the makemg of an independent expendire.

o6. By impemnissibly limitmg and resticting, under threat of severe criminal penalties,
the ability of political party commitiees o make independent expenditures advocating the election
or defeat of & federal candidate, core political speech of the parties, new FECA sectian 3150dy4),
as added by section 213 of the BCRA, violates the plaintiff state and local party commitiees’ nghts
of free speech and free association protected by the First Amendment.

97, By prohibiting political parties from epgaging in both coordinated or independent
expenditures and imposing restrictions that are not piaced on other simalarly siruated BTILLLES, REW
section 315(d)(4), as added by section 213 of the BCRA, denies the plaintiff state and local party
cornmitiees the equat protection of the Jaws guaranteed by the Fifth Asnendment to the U.S.
Consutution.

COUNT Vi
(Failure to Index Limitations on Contributions to State and Local Parties for Inflation)

38.  Plaintiffs re-allege and incorporale by reference ail the aliegations contained in the
preceding paragraphs.

89, Under FECA, 2 U.5.C. §441ata¥ 1)1, a5 amended 3y BCRA sscuen 102, an
andividual tnay contribute no more than §10,000 per calendar vear to 2 slate comumittes of a
political party.

100, Under FECA section 44fa{a)(1)(C). an mdividual may contribute no maore than
$5,000 per calendar year to a local committee of a political party.

101, TUnder FECA, 2 US.C. §441a{a)(}¥B), as amended by BCRA secticn 307(b), an
individuat may contribute no more than $25,000 per calendar year 1o a national commitiee of

paliticai party.
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102.  Under FECA, 2 U.5.C. §441(h), as amended by BCRA section 307(b), a national
party commiliee and s Senate campaign commnitice may jomtly contribute (o a canddidate for
United States Senate, in any election, up to 335,000 per calendar vear.

103. Under FECA, 2 G.5.C. 441a(a)¥]). s amended by BCRA section 307(a), an
individual can contribute up to $2,000 per clection to a candidate for Federal office.

104,  The limitations described in paragraphs 101 through 103 above, with respect o
contributions by an individual to a national paryy commitiee and by an individual to 2 candidate for
TFederal office, and the lirnitation on the amount that national party commitiees can contnibute to 2
candidate for U.S. Senate, are all indexed for inflation, over tune, under FECA, 2 U1.5.C.
§44%a(c)(1)(12), as added by BCRA section 307{d). The BCRA does not provide that the limits
on contributions (o state and local parties shall be simularly indexed.

105, The effect of indexing for inflation the limiations on comributions to natinnal
parties and candidates, over time, but not similarly indexing the Mmitations an conlrbutions (o
state and local party committees, will be 1o severely erode the ability of stule and locai party
committees to engage in political conununication and otherw:se participate 1 the political pracess
relative to national party committess and candidates for federal office.

106. By thus severely disadvantaging state and local party commitiees with respect to
their ability to engage in political communication and otherwise participate in the political
process, the BCRA deprives state and local party commitices of the equal protection of the laws
guaranteed by the Fifth Amendment to the U.S. Constitution.

COUNT IX
{Requirement that Local Party Committees Register and Report to FEL)

107, Plaintiffs re-allezc and incorporate by reference all the allegations contained in the

preceding paragraphs.

108, Plain(ff local party commuttees are not curmently required Lo register with or file
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reports with the FEC.

105, Under new section 323(b){1) of FECA as added by BCRA section 101{a), and by
virtue of the new definition of “Federal elcction activity” in FECA section 320{A) a5 added by
BCRA section 101(2), local party committees are effectively required to register with and file
reports with the FEC if they spend iy money at all—even one dollar—on voter registration,
promotion of their parties or get-out-the-vote activity, even if such activity docs not reference ony
candidate for any office, if any federal office is on the ballot.

[10.  Such local party commifices will thereby be required to maintain detailed records
in accordance with the regulations of the FEC and to file public disclosure reports to the FEC
setting forth in detail their receipts and disbursements, at least six tines a year durmg a year 1n
which a federal election takes place, in addition to any othet reports they may be required to file
with state or jocal election authorities. Such recordkeeping and reporting requirements will
require expenditure of funds that will represent a substantial portion of the total revenues and will
1n some cases exceed the tota] revenues of such Incal party committees.

111,  Inaddition, under FECA, 2 U.5.C. §4234(e¥2¥ A), as amended by BCRA section
103(a), any state or local party commuttee that spends more than 55,000 in the aggrepate per
calendar year on "Federal alechion activity” including any voter rogistration of get-oui-the-vote
activities oot referencing any candidate, will be required Lo file disclosure repons with the FEC
monthly, thereby increasing the burdens described in paragraphs 109 and 110 above.

112, By imposing severe burdens on the ability of local party commiltees to engage in
core political spesch and activity, the BCRA violates the rights of (reedom ot speech and
association of plaintiff local party committees protected by the First Amendment te the 1.5,

Constitution.
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TRREPARABLE INJURY AND INADEQUATE REMEDY AT LAW
113. Bascd on the allepations in the preceding paragraphs, the provisions of the BCRA
described therein are cansing and will continue 1o caus;: imunediate and wreparable injury to
plaintifls by virtue of the violation of their rights of free speech. association, due process and
equal protection nnder the United States Constitution. Plaintiffs nave no adequate remedy aif law
for the deprivation of these rights, and \herefore seek to have those provisions declared

unconstitutional and permanently enjoined.

PRAYER FOR RELIEF

Wherefore, plaintiffs pray for the following relief:

i) An order and judgment declanng the aforemenuioned provisions of the BURA
unconsttutional;
2] An order and judgmenl enjoining defendants from enforeing the aforementicned

provisions of the BCRA;
3} Costs and attorneys fees as authonzed by law: and

43 For such further relief that the Court deems just and appreariate.
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