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that any such exemption cannot permit communications that PASO a candidate. That constraint
is precisely what the Commission considered in its earlier rulemaking, when it decided that no
exemption for “grassroots lobbying” ads could be promulgated without impermissibly opening
the door to PASO communications.

The Court in WRTL did not decide — indeed, it expressly left open — the question of
whether the ads at issue in that case do or do not PASO a candidate. The district court, in
dismissing the WRTL complaint, said that “WRTL’s advertisements may fit the very type of
activity McConnell found Congress had a compelling interest in regulating,” i.e., ads that
promote or attack a candidate. The Supreme Court did not reject this finding, but instead said
only that “it is not clear” whether the district court rested its holding on this ground. 126 S. Ct.
at 1018.

Thus, in WRTL, the Court did not decide that Title I is unconstitutional as applied to the
ads at issue there; it did not decide that the Commission must, or should, create a regulatory
exemption for “grassroots lobbying” ads, and it did not decide that the ads at issue in that case
are “lobbying ads” that do not PASO a candidate (and thus should, or could, be exempted by a
regulatory exemption). In short, nothing in WRTL compels the Commission to depart from the
position it reached in the 2002 rulemaking to reject a “grassroots lobbying” exemption as outside
its statutory authority.

The Commission is currently defending the constitutionality of Title II in two pending
“as applied” challenges to the statute. Wisconsin Right to Life v. FEC, Civ. No. 04-1260
(D.D.C.)(three-judge court); Christian Civic League of Maine, Inc. v. FEC, Civ. No. 06-0614
(D.D.C.) (application for three-judge court granted). In both cases, the Commission is
vigorously arguing that BCRA’s “electioneering communication” provision is constitutional as
applied to the ads at issue in those cases.

The Commission should continue its vigorous defense of the statute. To initiate the
requested rulemaking at this time would undercut the Commission’s legal position in court —
that the existing Title II rules and restrictions can constitutionally be applied to the ads under
scrutiny in both cases. The Commission should permit the ongoing judicial process to work in
these cases. If, as a result of the court rulings yet to be issued, any further action becomes
necessary, the Commission can act at that time, based on the holdings of the courts.

For the reasons set forth above, the Commission should deny the petition for rulemaking.

Sincerely,
/s/ Fred Wertheimer /s/ J. Gerald Hebert
Fred Wertheimer J. Gerald Hebert
Democracy 21 Paul S. Ryan
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