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November 20, 2009

By Electronic Mail (FEAShays3@fec.gqv

Ms. Amy L. Rothstein
Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: Comments on Notice 2009-22: Definition of “Fedal
Election Activity”

Dear Ms. Rothstein:

These comments are submitted jointly by the Canmplaggal Center and Democracy 21
in response to the Commission’s Notice of Propdsgiémaking (NPRM) 2009-22, published at
74 Fed. Reg. 53674 (Oct. 20, 2009), seeking comuoreptoposed changes to its rules defining
various components of the term “Federal electidividy¢’ under 11 C.F.R. § 100.24.
Specifically, the Commission seeks comment on ceang its rules defining “voter registration
activity” and “get-out-the-vote activity” (“GOTV aiwity”) in response to the decision of the
U.S. Court of Appeals for the District of Columl#rcuit in Shaysv. FEC, 528 F.3d 914 (D.C.
Cir. 2008) (‘Shays I117).

For the reasons set forth below, we urge the Cosiarigo adopt its proposed rule
defining “voter registration activity” to includeshcouraging or assisting potential voters in
registering to vote” and to adopt its proposed ddéning “GOTYV activity” as “encouraging or
assisting potential voters to vote,” with the recoemded amendments and omissions set forth
below. Further, both the Campaign Legal Center@hocracy 21 request the opportunity to
testify at the Commission’s rulemaking hearing siched for December 16, 2009.

l. BCRA'’s Legislative History, Purpose and Structure Make Clear That the
Definition of “Federal Election Activity” is Critic al to Preventing
Circumvention of the Soft Money Ban and Should NoBe Restrictively
Interpreted to Open New Loopholes

The Federal Election Campaign Act (FECA), as ameénethe Bipartisan Campaign
Reform Act of 2002 (BCRA), prohibits national pagymmittees from soliciting, receiving, or
directing soft money. 2 U.S.C. § 441i(a). SimyaFECA provides: “[A]Jn amount that is
expended or disbursed for Federal election actlwtwa state, district, or local committee of a
political party . . . shall be made from funds sdbjto the limitations, prohibitions and reporting
requirements of this Act.” 2 U.S.C. § 441i(b)(&)(phasis added). The Act contains a limited




exception for certain Federal election activitytthatate party committee may finance with an
allocated mixture of hard money and so-called “befuinds.” 2 U.S.C. § 441i(b)(2).

The Act defines “Federal election activity” to inde,inter alia: “voter registration
activity during the period that begins on the dagd is 120 days before the date a regularly
scheduled Federal election is held and ends odateesof the election”; and “voter identification,
get-out-the-vote activity, or generic campaign\asticonducted in connection with an election
in which a candidate for Federal office appearshernballot (regardless of whether a candidate
for State or local office also appears on the bgl]d 2 U.S.C. 88 431(20)(A)(i) and (ii).

In crafting BCRA's definition of “Federal electiactivity,” Congress took pains to be
detailed and comprehensive. Not only is the stayudefinition unusually precise, but Congress
went a step further and specified precisely wheviagwas “excluded” from the definitioh. In
short, Congress did not leave any room for thisartgnt term to be restricted in its scope by
administrative interpretationSee Halverson v. Sater, 129 F.3d 180, 185 (D.C. Cir. 1997)
(statute’s “mention of one thing implies the exahmsof another thing”) (internal quotation
marks and citations omitted).

Congress’s overriding purpose in enacting the statty soft money restrictions was to
avoid further circumvention of the federal campdigance laws. One of BCRA'’s principal
sponsors said that in closing the soft money lomh@ongress took “a balanced approach
which addresses the very real danger that Fedenailsution limits could be evaded by
diverting funds to State and local parties,” whilet attempt[ing] to regulate State and local
party spending where this danger is not presendtydrere State and local parties engage in
purely non-Federal activitie's 148 Cong. Rec. S2138 (daily ed. Mar. 20, 2082tement of
Sen. McCain) (emphasis added). Congress careftdffed the contours of the definition of
“Federal election activity” to cover only thoseisities that “in the judgment of Congress . . .
clearly affect Federal elections” and left unre¢edia‘activities that affect purely non-Federal
elections.” 148 Cong. Rec. S2139 (daily ed. M&r.ZD02) (statement of Sen. McCain).

The legislative history, purpose and statutorydte of BCRA make clear that the
definition of “Federal election activity” is critad to preventing circumvention of the soft money
ban and should not be narrowed.

I. The Supreme Court inMcConnell Upheld BCRA'’s Definition of “Federal
Election Activity”

The BCRA prohibition on state and local party comtea use of soft money to fund
Federal election activity was challenged and upbglthe Supreme Court McConnell v. FEC,
540 U.S. 93 (2003). The Court upheld the protohitas a permissible means of preventing

! The activities Congress exempted from the dédimiof “Federal election activity” are: (1) public

communications that do not constitute voter regigin, voter identification, GOTV, or generic cangra
activity and refer solely to nonfederal candida{@¥;contributions to nonfederal candidates thatrent
earmarked for Federal election activity; (3) state local political conventions; and (4) the cdst o
grassroots campaign materials, such as bumpeestiagkat refer only to nonfederal candidates..2 C.
§ 431(20)(B).



“wholesale evasion” of the national party soft mpban “by sharply curbing state committees’
ability to use large soft-money contributions téiuence federal elections.Id. at 161. The
Court noted:

[l]n addressing the problem of soft-money contridis$ to state committees,
Congress both drew a conclusion and made a prewlictts conclusion, based
on the evidence before it, was that the corrugtifigence of soft money does
not insinuate itself into the political processedplthrough national party
committees._Rather, state committees functiomeagtarnative avenue for
precisely the same corrupting forces

Id. at 164 (emphasis added). The Court continued:

Congress also made a prediction. Having been tdahglhard lesson of
circumvention by the entire history of campaigrafice regulation, Congress
knew that soft-money donors would react to [theoma party soft money
ban] by scrambling to find another way to purchafieence. It was “neither
novel nor implausible” for Congress to conclude tnalitical parties would
react to [the national party soft money ban] beding soft-money
contributors to the state committees . . . .

Id. at 166 (internal citation omitted) (quotihxon v. Shrink, 528 U.S. 377, 391 (2000)). The
McConnell Court concluded that “[p]reventing corrupting atgnrom shifting wholesale to
state committees and thereby eviscerating FECAlglgaalifies as an important governmental
interest.” McConnell, 540 U.S. at 165-66.

The Court went on to explicitly discuss BCRA'’s atfion of “Federal election activity,”
explaining that BCRA’s ban on state party use df smney for Federal election activity “is
narrowly focused on regulating contributions thas@the greatest risk of . . . corruption: those
contributions to state and local parties that canded to benefit federal candidates direttlyl.
at 167 (emphasis added). The Court continued:

Common sense dictates, and it was “undisputedeleat a party’s efforts
to register voters sympathetic to that palirgectly assist the party’s
candidates for federal office. It is equally clézat federal candidates reap
substantial rewards from any efforts that increhsenumber of like minded
reqgistered voters who actually go to the polls

Id. at 167-68 (internal citations omitted) (emphasideat).

The Court concluded: “Because voter registratiaenidentification, GOTV, and
generic campaign activity all confer substantiaidfés on federal candidates, the funding of
such activities creates a significant risk of acaral apparent corruptionId. at 168. The Court
found BCRA'’s prohibition on state party soft morexgpenditures for Federal election activity to
be “a reasonable response to that ridkl”



In short, the Supreme CourthimcConnell recognized that soft money contributions to
state political party committees pose a seriousathof real and apparent political corruption
where that money is spent on activities that béfedieral candidates, and that BCRA'’s
prohibition on state political party use of softmey to fund Federal election activity, as defined
in BCRA, is a “closely-drawn means of counteringhboorruption and the appearance of
corruption.” Id. at 167.

[1I. Post-BCRA History of “Voter Registration Activity” Regulation

BCRA defines the term “Federal election activitg’ihclude “voter registration activity
during the period that begins on the date tha2&days before the date a regularly scheduled
Federal election is held and ends on the dateeoélgction.” 2 U.S.C. 8§ 431(20)(A)(i).

A. 2002 “Voter Registration Activity” Rulemaking and Shays| Litigation

In May 2002, the Commission published NPRM 2008e&king comment on a proposed
rule defining “Federal election activity” that easially just repeated the statutory language, to
include “[v]oter registration activitguring the period that begins on the date thaP&days
before the date a regularly scheduled Federalieferst held and ends on the date of the
election[,]” and indicating: “For the purposes atter registration activity, the term ‘election’
does not include any special election.” 67 Fed).B&654, 35674 (May 20, 2002) (proposed 11
C.F.R. 8 100.24(a)(1)) (emphasis added).

The Campaign Legal Center and Democracy 21 eachigeld written comments on
NPRM 2002-7, addressing the proposed regulatiomidgf“Federal election activity” generally,
and “voter registration activity” in particulaSee Comments of Campaign Legal Center on
Notice 2002-7 (May 29, 2002) at 3*£omments of Democracy 21 on Notice 2002-7 (May 29,
2002) at 8-12.

The Commission gave no indication in NPRM 2002-at thmight dramatically limit the
scope of “voter registration activity” from the steory provision. On the contrary, the proposed
rule was nearly identical to the statutory deswipbdf “voter registration activity” at 2 U.S.C. §
431(20)(A)(i). Consequently, our comments subrdittethe rulemaking made no references to
limitations ultimately imposed on this term in tieal rule adopted by the Commission.

In July 2002, the Commission published a final matlsection 100.24(a)(2) defining
“voter registration activity” to mean “contactingdividuals by telephone, in person, or by other
individualized means tassistthem in registering to vote.” 67 Fed. Reg. 49081,10-11 (July
29, 2002) (emphasis added).

2 Available at http://www.fec.qgov/pdf/nprm/soft money nprm/campaignd media.pdf

3 Available at
http://www.fec.gov/pdf/nprm/soft_money nprm/commoause_and_democracy 21.pdf




Thus, by final rule, the Commission modified thegwsed definition of “voter
registration activity” to include only “individuaed” efforts to “assist” voters to register, and
thereby excluding any activity to encouragsers to register as well.

This provision was challenged $maysv. FEC, 337 F. Supp. 2d 28 (D.D.C. 2004)
(“Shays 1), where plaintiffs argued that the “assist” liatiion on the term impermissibly
narrows the definition of “voter registration adtyy” because it “excludes from its reach
encouragement that does not constitute actuakasses” Id. at 98. The Commission
acknowledged that the regulation requires “somegthmore than merely encouraging registering
to vote.” Id.

Examining the regulation und@hevron step one analysis, the court found the statutory
phrase “voter registration activity” to be subjeztarious potential interpretations, noting “that
it is possible to read the term ‘voter registratamivity’ to encompass those activities that
actually register persons to vote, as opposedagetthat only encourage persons to do so
without more.” Shays|, 337 F. Supp. 2d at 99. On this ground, the cdetermined that the
regulation survive@hevron step one.ld. at 100.

The Shays | court then turned t€hevron step two analysis, to determine whether the
Commission’s construction of BCRA was a permissdsle. The court began by noting that
“the Commission’s construction may not functionatigximize Congress’s purposesd. at
100. The court did not endorse the existing reguiabut instead found that its parameters “are
subject to interpretation.td. Consequently, the court “cannot say at thisestiagt [the
statutory purpose of preventing circumvention @ tlational party soft money ban] is ‘unduly
compromised’ by the Commission’s regulationd. (emphasis added) (quoti@yloski v. FEC,

795 F.2d 156, 164 (D.C. Cir. 1986)). The courtlexgd:

While it is clear that mere encouragement doegailotvithin the scope of the
regulation, it is possible that encouragement cadiplith a direction of how
one might register could constitute “assist[ance]ier the provision. Such
an interpretation could remedy what might othervieea regulation that
“unduly compromises the Act.” Without more guidaran the true scope of
the regulation, the Court concludes that it canwghout violating the
ripeness doctrine, determine whether the reguldéid®Chevron step two
review.

Shays|, 337 F. Supp. 2d at 100 (internal citations ordjt{guotingOrloski, 795 F.2d at 164).

Finally, the court turned to the plaintiffs’ claithat the Commission’s adoption of section
100.24(a)(2) violated the Administrative Procedukes (APA) because the Commission “failed
to provide notice in its NPRM that it was contentiplg adopting rules that would limit ‘voter
registration” to encompass only “assisting” votersan individualized basis to regist&hays
I, 337 F. Supp. 2d at 100.

The court agreed with the plaintiffs and conclud&diere is simply no indication
provided [in the NPRM] that the Commission woul@ls¢o limit the term ‘voter registration.’



Accordingly, the Court finds that the Commissioanlated the APA’s notice requirements in
promulgating 11 C.F.R. 8 100.24(a)(2)8hays |, 337 F. Supp. 2d at 101 (internal citations and
footnotes omitted).

B. 2005-06 “Voter Registration Activity” Rulemaking and Shays|11
Litigation

The Commission then commenced a rulemaking in 2@08&ure what the court
concluded was a notice problem and to considecaéh@ments it receives on the current rule.”
NPRM 2005-13, 70 Fed. Reg. 23068, 23069 (May 45200he Commission’s proposed
regulation was identical to the rule at issue eShays| litigation. Nevertheless, the
Commission invited comment on whether it “shouldrads the concerns raised by the district
court by amending the regulation.” 70 Fed. Re@3869. Specifically, the Commission asked:

Should the Commission define “assist” to includeamagement coupled
with direction as to how one might register? Dthes“assist” limitation or
the “individualized means” requirement exclude anfvities that should be
included in the definition of “voter registratiootavity?” Are there other
specific activities that the Commission shouldunid or exclude from the
definition of “voter registration activity?”

70 Fed. Reg. at 230609.

The Campaign Legal Center and Democracy 21 josubymitted comments on NPRM
2005-13, urging the Commission to “functionally rmaze Congress’s purposeshays|, 337
F. Supp. 2d at 100, by including in the definitmiri'voter registration activity” efforts to
encouragendividuals to register to voteésee Comments of Campaign Legal Center and
Democracy 21 on Notice 2005-13 (June 3, 2005)*at/e explained in our 2005 comments
that, under the Commission’s regulation, callinggptial voters and encouraging or imploring or
persuading them to register to vote is omtered unless some sort of “assistance” is aniditiy
provided—no matter how effective or common suclivagtis in influencing federal elections.
Id.

The importance of the definition of “Federal eleatiactivity,” including its sub-category
of “voter registration activity,” is that it dravtee boundary between which activities a state
party must fund with hard money (or with an all@chinixture of hard money and Levin funds)
and which activities it may fund with soft moneyhus, by excluding activities to “encourage”
voters from the definition of “voter registratiortfie Commission has authorized state parties to
spendsoft moneyon partisan activities to “encourage” voters tastg—a common, obvious
and important part of voter registration drives.

As a functional matter, the Commission’s currehg makes no sense. When a state
party encourages voters “sympathetic to that padyeégister, just as much as when it actually
and individually provides assistance to such vaterggistering, its activities “directly assiseth
party’s candidates for federal officeMcConnell, 540 U.S. at 167-68. And in both cases

4 Available at http://www.fec.gov/pdf/nprm/fea_definition/comm_@af.




“federal candidates reap substantial rewards” ftlo@se voter registration efforts by state
parties. Id. For this reason, activities by a state partyrtcoeirage the registration of voters for
that party fall squarely within the reasoning o kicConnell Court in upholding section
441i(b)—that such activities will benefit federandidates and thus “the funding of such
activities creates a significant risk of actual apgarent corruption.1d. at 168.

As we pointed out in our comments on NPRM 2005t18,Commission itself has
recognized that “registration” is a “term[] of aised in campaign or election parlance . . . [to]
connote efforts to increase the number of persdrsnegister to vote.” Ad. Op. 1980-6&ee
Comments of Campaign Legal Center and Democra@mn2dotice 2005-13 at 7. Likewise, one
FEC regulation serving as part of the regulatorgkdeop against which Congress enacted
BCRA describes “voter registration and get-out-tloée activities” as actions “designed to
encouragendividuals to register to vote or to vote.” 1IFIR. § 100.133 (emphasis added).

Not only is this regulation still in effect, but August 2002, aftethe Commission had
promulgated its Federal election activity regulas@ventually invalidated igays |, the
Commission reorganized certain existing regulatiomduding 11 C.F.R. § 100.13%ee 67
Fed. Reg. at 50592. In doing so, the Commissiotenm® effort to amend this provision to
reflect the Commission’s newly restricted defimtiof voter registration activity that has now
for years governed in the context of Federal edecéictivity. To the contrary, the Commission
promulgated a telling new title for Section 100.132&oter registration and get-out-the-vote
activities.” See 67 Fed. Reg. at 50592. This title reflects theemn-sense understanding that
any “activity designed to encourage individualsegister to vote” constitutes “voter
registration” activity.

The regulation at section 100.133 implements am@xien from the definition of the
term “expenditure” for “nonpartisan activity desgghto encourage individuals to vote or to
register to vote.” 2 U.S.C. 8 431(9)(B)(ii). Tlagemption would allow, for instance, a
corporation or labor union to spend treasury fumsuch nonpartisan voter registration
activities. Because the Commission here has byatefined voter registration to include
activities to “encourage” voters to register, it@rectly giving broad scope to a statutory
exemption.

We argued in our comments on NPRM 2005-13 thahiplementing two very different
regulatory definitions of voter registration actyw#—a broad definition (in the context of
exempting corporations and unions from hard moeguirements) that includes “encouraging”
registration, but a restricted definition (in thentext of imposing hard money requirements on
state parties) that excludes “encouraging” redisina—the Commission’s patent inconsistency
not only creates confusion about two very differiaterpretations of the same activity in the
same statute, but also minimizes and thus undesgthieestatutory requirement that voter
registration activities by state parties be fund&th hard money.See Comments of Campaign
Legal Center and Democracy 21 on Notice 2005-1/3&t

Another regulation, which sunsetted in DecemberR289mooted by BCRA, also treated
“[g]eneric voter drives, including voter identifitan, voter registration, and get-out-the-vote
drives” as “activities that urgéne general public to register, vote or suppondodates.” 11



C.F.R. 8 106.5(a)(2)(iv) (emphasis addefge also 11 C.F.R. 8§ 106.5(h) (sunset clause).
Again, the Commission here properly treated agtitat“urge”—or encourage—registration as
within the meaning of voter registration activitygt just activities that “assist” in registration.
This longstanding definition of “voter registraticior former allocation purposes, like the
definition in section 100.133, is inconsistent wiitle far more restricted definition now used in
the context of Federal election activity.

Nevertheless, in its 2005-06 rulemaking, rathen tharmonizing the definition of “voter
registration activity” of section 100.24(a)(2) witte companion definitions of the same activity
in section 100.133 and former section 106.5 byuidiclg activities that “encourage” voters to
register as within the definition, the Commissinstead re-promulgated its flawed regulation
that contradicts its own administrative interpretatof parallel provisions, as well as common
sense.

The Commission’s regulation defining “voter regagion activity” was again challenged
in Shayslll, 508 F. Supp. 2d 10 (D.D.C. 2007). The distraairt in Shays 11 again explained:

As the Supreme Court recognizedMieConnell, BCRA's restrictions on state,
district, and local party committees use of nonfatieinds in connection with
activities that influence federal elections wassigeed to foreclose wholesale
evasion” of BCRA's prohibition on national partyromittees using nonfederal
funds for the same activities, and was “based erethidence . . . that the
corrupting influence of soft money does not insteutself into the political
process solely through the national party commnsttéRather, state committees
function as an alternative avenue for preciselysdmae corrupting forces.” 540
U.S. at 161, 164, 124 S.Ct. 619. Moreover, asSifgreme Court stated,
“[clommon sense dictates . . . that a party’s éffto register voters sympathetic
to that party directly assist the party’s candiddte federal office,” and that state
and local party voter registration activities “havsignificant effect on the
election of federal candidateslt. at 167-68, 124 S.Ct. 619 (citidgcConnell,
251 F.Supp.2d at 459-61) (Kollar-Kotelly,.J.)

Shaysll, 508 F. Supp. 2d at 65.

The district court went on to explain that “[n]etrerless, the Expanded E&J does not
address the vast gray area of activities that staddocal parties may conduct and that may
benefit federal candidatesld. The court used as an example the fact that, thase¢he
regulation and the Expanded E&J it is impossiblddgtermine whether it would constitute voter
registration activity for local party staff, sitgrunder a banner reading “Don’t forget to register
to vote!” at a county fair, to hand out registratiorms and answer questions on how to
complete them, but not collect the forms and rethem to the government agencyd.

Further, the district court explained: “Nor does ommission, in either its Expanded
E&J or its briefs, attempt to demonstrate thatvatadis falling within the gray area between the
two extremes do not ‘have a significant effect lom ¢lection of federal candidates,” or cannot
‘be used to benefit federal candidates directlyd” at 66.



For these reasons, tBeays 11 district court concluded that that the Commissson’
regulation defining “voter registration activity®unduly compromises the Act’ and therefore
violatesChevron step two.” Id. (citing Orloski, 795 F.2d at 164). The court further concluded
that, “[flor the same basic reason, the Expanded tadls to provide a ‘rational justification [for
the Commission’s definition], as required by theAAdParbitrary and capricious standardd.
(citing Shays|, 414 F.3d at 97).

The Commission’s Expanded E&J focuses on straw gigng only examples
falling at the far ends of the spectrum of potdnitder registration activity
without explaining how its definition, which appatky excludes the significant
amount of activity in between, either supports @esinot undermine BCRA’s
purposes. As such, it fails to meet the APA’s megfuent of reasoned
decisionmaking.

Id.

The Commission appealed tHeays |11 district court decision and the D.C. Circuit Court
affirmed the district court’s decision invalidatittte Commission’s regulation defining “voter
registration activity,” though it “reject[ed] thegulation for other reasonsSays|Il, 528 F.3d
914, 931 (D.C. Cir. 2008). The Circuit Court agteath plaintiff Shays that:

[T]he FEC’s definitions of GOTV activity and votezgistration activity create
“two distinct loopholes.” Appellee's Opening Bd..4First, both definitions
require that the party contacting potential vosatually “assist” them in voting
or registering to vote, 11 C.F.R. § 100.24(a)(39)-(Bus excluding efforts that
activelyencourage people to vote or register to vote and dramatiaadirrowing
which activities are covered. Second, both defing require the contact to be
“by telephone, in person, or by othadividualized means,” thus entirely
excluding mass communications targeted to manylpedg. (emphasis added).

Shayslil, 528 F.3d at 931.
The Circuit Court noted that, as plaintiff Shaysnped out:

[UJunder the Commission’s construction, a stateyparthin days of a federal
election can send out multiple direct mailings verg potential voter sympathetic
to its cause urging them to vote, and can blarilestate with automated
telephone calls by celebrities identifying the dait¢he election and exhorting
recipients to get out to vote, without being deerteelde engaged in GOTV
activity. Likewise, large-scale efforts encourappotential supporters to register
to vote and directing them how they may do so até'voter registration
activities” under the Commission's definitionsdded, the more people that a
communication is intended to reach, and the moneaythe party spends, the
less likely it is that the communication will be ‘andividualized means” of
“assistance” subject to BCRA's restrictions on [€dl election activity].
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Id. at 932 (citing Appellee’s Opening Br. 43).

On this basis, th&hays 11l Circuit Court concluded that “[tlhe FEC’s restrici
definitions of GOTV activity and voter registratiaativity run directly counter to BCRA'’s
purpose, and the Commission has provided no peveyastification for them.”ld. The
Circuit Court went further and questioned “whettiese definitions could even survive at
Chevron step one,” expressing doubt about “whether thenmgeof GOTV activity and voter
registration activity can plausibly be limited tadividualized assistanceld. “In any event,”
the court held, “the definitions fail &hevron step two because they conflict with BCRA’s
purpose of ‘prohibiting soft money from being use@onnection with federal elections.I't.
(citing McConnell, 540 U.S. at 177 n. 69).

The Shays 111 Circuit Court concluded by explicitly rejectingetinationales given by the
Commission for adopting its limited constructiori<3®TV activity and voter registration
activity—i.e., (1) to ensure that mere exhortations to get ndtwete or register to vote made at
the end of a political event or speech would neint@s Federal election activity; and (2) to give
clear guidance to state and local party organimatsm they know what activities they can
engage in.ld. The court found the first rationale to be unpassue because “a definition could
surely be crafted that would exempt such routingpmntaneous speech-ending exhortations
without opening a gaping loophole permitting stadeties to use soft money to saturate voters
with unlimited direct mail and robocalls that ungtienably benefit federal candidatedd.

(citing Appellee’s Opening Br. 45). “And the sedamationale[,]” the court reasoned, “doesn’t
even amount to an argument for a limited definimdi&OTV activity and voter registration
activity.” Id. InsteadShays Il Circuit Court concluded:

[l]t's an argument for a clear and detailed defomt But because any clear
definition would satisfy the FEC’s goal of providiprecise guidance—one that
forbade any activity designed to get people tostegior vote would be just as
easy to follow as one that allowed unlimited GOTd aoter registration
efforts—the desire for a clear rule, in and oflftgerovides no justification for
this limited definition.

Id. at 932-33.
V. Post-BCRA History of GOTV Regulation
Federal law defines the term “Federal electionvégtito include “get-out-the-vote
activity . . . conducted in connection with an él@cin which a candidate for Federal office
appears on the ballot (regardless of whether aidatadfor State or local office also appears on
the ballot)[.]” 2 U.S.C. 8§ 431(20)(A)(ii).
A. 2002 GOTV Rulemaking andShays| Litigation

In NPRM 2002-7, the Commission sought comment proaosed rule that largely
tracked the statutory language. It defined “Feldaexction activity” to include GOTV activity
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that is “conducted in connection with an electiorwhich one or more candidates for Federal
office appears on the ballot (regardless of whebimeror more candidates for State or local
office also appears on the ballot)[.]” The prombsegulation further provided:

Examples of get-out-the-vote activity include tqamding voters to the polls,
contacting voters on election day or shortly betorencourage voting but
without referring to a clearly identified candiddbe Federal office, and
distributing printed slate cards, sample ballo&dirpcards, or other printed
listing(s) of three or more candidates for any pubfficel[.]

67 Fed. Reg. at 35674 (proposed 11 C.F.R. § 108)4(iii)).

The Campaign Legal Center and Democracy 21 eachited written comments
addressing the proposed regulatiG@e Comments of Campaign Legal Center on Notice 2002-7
at 3-4; Comments of Democracy 21 on Notice 2002& K. Although the Commission did
ask in NPRM 2002-7 whether regulation of GOTV atyighould be bound by a time frame, the
Commission gave no other indication that it migfardatically limit the scope of GOTV
activity. 67 Fed. Reg. at 35655-56.

Democracy 21 noted that the GOTV example providetié proposed rule implied that
GOTV activity was time-limited. Democracy 21 conmte:

[T]he definition of GOTV activity is not time-lim&d under the BCRA (nor is
it under current FEC regulations), and the Comraisshould not read any
time limitation into the statute (such as “activity election day or shortly
before”). Indeed, GOTV activity can occur weeksramths prior to an
election.

Comments of Democracy 21 on Notice 2002-7 at 8-9.

In July 2002, the Commission published a final atlsection 100.24(a)(3) defining
“GOTV activity” to mean:

[Clontacting registered voters by telephone, irsper or by other
individualized means tassisthem in engaging in the act of voting. Get-out-
the-vote activity shall not includeny communication by an association or
similar group of candidates for State or localadfof individuals holding
State or local office if such communication referdy to one or more State or
local candidates. Get-out-the-vote activity in@sdbut is not limited to:

(i) Providing to individual voters, within 72 hauof an election, information
such as the date of the election, the times whéimg@laces are open, and
the location of particular polling places; and

(i) Offering to transport or actually transpodimoters to the polls.
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67 Fed. Reg. at 49111 (emphasis added). TherBgalation thus excluded (i) GOTYV efforts by
associations of state and local candidates, oy&fto encourage voters to vote, and (iii) any
GOTV efforts prior to 72 hours before the election.

This regulatory definition of “GOTYV activity” washallenged irShays| on three
grounds. First, plaintiffs argued that the GOTVimi&on is impermissibly limited to activities
that “assist” would-be voters, whereas effortsrioairage would-be voters to get out to vote
should also be covered by the definitidghays |, 337 F. Supp. 2d at 102.

Second, plaintiffs objected to the Commission’®effo engraft a 72-hour rule onto the
definition of GOTV, on the ground that such a reguoient presumptively and impermissibly
limits the reach of the GOTV provision to conductuorring within the last three dagéthe
election campaignid.

Third, plaintiffs objected to the regulation’s exsion of GOTV activities by “an
association or similar group of candidates for&tatlocal office or of individuals holding State
or local office.” Id. Plaintiffs argued that “Congress provided the Cossioin with no authority
to adopt such an exemption—and the exemption i&di) in direct contravention of legislative
intent.” 1d.

The Shays | court began its consideration of the regulationnied “GOTV activity”
with Chevron step one analysis, requiring that the court deteemihether Congress has spoken
on the question at issue. With regard to botHalssist” requirement and the 72-hour provision,
the court determined that the statute was ambiganaagh to accommodate the Commission’s
interpretation.ld. at 103. The court then appli€thevron step one analysis to the regulatory
exemption for “associations” of state candidates @fficeholders, and found that the statutory
language regarding GOTYV activity allows for no sesiemption. The court concluded that
“Congress has spoken directly on this question thatithe Commission’s exemption for
‘association[s] or similar group[s] of candidates $tate or local office or of individuals holding
State or local office’ runs contrary to Congress&arly expressed intent and cannot starid.”
at 104.

The court then subjected the “assist” requireméseotion 100.24(a)(3) tGhevron step
two analysis. As the court found with regard totér registration activity,” “the term GOTV
can be read in different ways, and based on thaysis the Court finds that although the
Commission’s construction may not functionally nmaie Congress’s purposesis not a
facially impermissible construction of the statutéd. at 105 (emphasis added).

Just as the court found ambiguity in the “voteris&gtion activity” regulation, the court
likewise found ambiguity as to what acts are encasspd by the GOTV regulation. The court
reasoned that the degree to which the GOTV regulatiight compromise BCRA'’s purposes
will depend on how the Commission enforces the leggun, and concluded: “At this juncture . .
. the Court cannot make this determinatiord”

Finally, the court analyzed the GOTV regulation ¢dompliance with the APA. The
court reviewed the May 2002 draft rule and the Cassian’s solicitation of comments that
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accompanied the draft, and concluded that inteslgsteties could not have anticipated the final
rulemaking from the draft ruleld. at 106. Consequently, the court ruled that thm@ission’s
regulation defining “GOTYV activity” to be limitedt‘assist” activities, and to be restricted to the
72-hour pre-election period, violated the APA’sioetrequirement.

In short, theShays | court found section 100.24(a)(3), defining “GOT \tiaity,” to be
invalid onChevron step one grounds with respect to the exceptioageociations of state and
local candidates and officeholders. UnderG@hevron step two analysis, the court determined
that it was too early to tell whether the regulat$d‘assist” requirement and 72-hour timeframe
would “unduly compromise” the Act, but that thogstrictions were promulgated in violation of
the APA.

B. 2005-06 GOTV Rulemaking andShays 111 Litigation

The Commission then commenced a rulemaking in 20@5nform its regulatory
definition of GOTV to conform with th&hays | district court decisionSee NPRM 2005-13, 70
Fed. Reg. at 23069.

Specifically, the Commission proposed in NPRM 20350 remove from its rule the
exception for certain communications by associatioinstate and local candidates and
officeholders. 70 Fed. Reg. at 23072. The Canmpaggal Center and Democracy 21 jointly
submitted written comments on NPRM 2005-13, suppgithis modification of the rule as the
only acceptable means of complying with the couwtésision inShays|. See Comments of
Campaign Legal Center and Democracy 21 on NotiOé&AB at 11.

Further, the Commission sought comment as to whétleespecific reference to activity
within 72 hours of an election should be changegihpway. The Campaign Legal Center and
Democracy 21 noted in written comment to the Corsimaisthat GOTV activity can and does
occur weeks and months prior to an election, paerty in states that permit early voting.
Consequently, we urged the Commission to modifyptiogposed definition of “GOTV activity”
to eliminate the 72-hour time period referencedati®n 100.24(a)(3)(i) See Comments of
Campaign Legal Center and Democracy 21 on NotiOé&AB at 12-13.

Finally, the Campaign Legal Center and Democracy@d in written comment that,
although theshays| court did not invalidate section 100.24(a)(3) basedhe regulation’s
inclusion of an “assist” requirement, the court idicate that the regulation “may not
functionally maximize Congress’s purposes” and lile&Chevron step two issue open for
further considerationSee Comments of Campaign Legal Center and Democra@n2dotice
2005-13 at 12 (citinghays|, 337 F. Supp. 2d at 105). For the reasons statie preceding
section in our discussion of “voter registratiomi\aty,” we urged the Commission to amend the
proposed definition of “GOTV activity” to includdl @fforts that encourageoters to vote.ld.

Nevertheless, in its 2005-06 rulemaking, although@ommission did remove the
exception for certain communications by associatioinstate and local candidates and
officeholders, as well as the 72-hour time pereigmrence, the Commission retained an “assist”
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requirement in the definition of “GOTYV activity,ather than amending the definition to include
all efforts that encourageters to vote.

The Commission’s regulation defining “GOTYV activityas again challenged fghays
[1l. TheShays Il district court began its analysis by summarizirg phocedural history and
explaining that the court ifhays | had determined that plaintiff€hevron step two challenge to
the “assist” limitation on the definition of GOT\Wvas not ripe” because, at the time, it was
unclear how the Commission would treat particutdivéies under the regulatiorthays|lil,
508 F. Supp. 2d at 67.

The Shays |1 district court went on to explain, however, that:

Subsequently, in June 2006, the Commission issukasAry Opinion 2006-19,

in which it reviewed a local party committee’s pospl to “make pre-recorded,
electronically dialed telephone calls and sendatlingail to all voters registered as
Democrats in Long Beach|, California] between fand fifteen days prior to” a
non-partisan general election held on the sameadayfederal primary election.
See AO 2006-19 at 1-2 (PX 147). The telephone saiqt the direct-mail piece
each informed registered Democrats of the datheétection, that certain
municipal candidates were endorsed by the Demaodeatity, and urged voters to
vote for those candidate$d. at 2. The Commission concluded that the planned
communications did “not constitute ‘Federal elestawtivity’ that must be paid
for entirely with Federal funds or a mix of Fedetaids and Levin funds.
Accordingly [the local party committee] may pay tbe planned communications
entirely out of non-Federal fundslt. The Commission’s conclusion turned on
its determination that the “proposed communicat@m$ot constitute assisting
voters in engaging in the act of voting by indivadiaed means. . [.]"

Id. at 67-68 (emphasis added).

> TheShays |1 district court further explained that the Commasss determination was based on

four factors:

First, the communications promote the electionrdy mon-Federal candidates. Second
[the local party committee] will conduct the propdscommunications four or more days
prior to the election; the more removed from etatilay, the less effect the
communications are likely to have on motivatingp&mts to go to the polls.... Third,
there is no indication that [the local party conte®] has engaged in any activity to target
these communications to any specific subset of Reatic voters ... the planned
communications are generic in nature and do notigecany individualized assistance to
the voters ... Fourth, the communications contaigy the date of the election and do not
include such additional information as the hourd laxcation of the individual voter's
polling place. Merely including the date of an él@tin a communication that advocates
the election or defeat of only State and local watds does not turn that communication
into GOTYV activity.

Shaysll, 508 F. Supp. 2d at 68.
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The district court reasoned:

Like the Commission’s definition of voter registmat activity, the Commission’s
definition of GOTYV activity, on its face, offersetpossibility of a broad
interpretation. However, in AO 2006-19, the Consiaa concluded that the
planned communications did not constitute GOTWatgtin part because “the
communications contain only the date of the electiod do not include such
additional information as the hours and locatiothef individual voter’s polling
place.” AO 2006-19 at 4 (PX 147). AO 2006-19 tBuggests that the
Commission has adopted an even more restrictivg oféts regulation than this
Court previously understood fhays |, when it stated that the Commission had
“made clear that providing a person with the ddténe election constitutes
GOTV activity if it occurs within 72 hours of aneetion.”

Id. at 68-69 (citingshays |, 337 F. Supp. 2d at 105).

The Shays |1 district court was troubled not only by the Consios’s own
interpretation of its GOTV regulation in AO 2006;Xut also noted that “the Expanded E&J
does not explain how the Commission’s definitiorfG&TV activity would apply to activities
that fall in the gray area between a “general edtion” or “mere encouragement” to vote and
activities that clearly constitute GOTV activityld. at 69. The court explained:

Neither the regulation itself nor the Expanded Efldresses, for instance,
Plaintiff's hypothetical that “within days of a fechl election a state party can
send out multiple direct mailings to every potdnt@er sympathetic to its cause
urging them to . . . vote, and can blanket theestath automated telephone calls
by celebrities identifying the date of an electaord exhorting recipients to get
out to vote, without being deemed to be engaged irGOTV activity.”

Id. at 69 (citing PI.’s Br. at 55).

For these reasons, tBhays 11 district court concluded that the Commission’s
“Expanded E&J fails establish that the Commissi@®gnition of GOTV activity will not
‘unduly compromise[ ] the Act’s purposes.ld. at 70 (citingOrloski, 795 F.2d at 164).
“Furthermore, for the reasons discussed [by thettouconnection with the Commission’s
definition of voter registration activity, the Céwonclude[d] that the Commission violated the
APA'’s requirement of reasoned decisionmaking imprilgating the definition of GOTV
activity.” Id.

The Commission appealed tHeays |11 district court decision with respect to its
regulation defining “GOTYV activity” and the D.C. €uit Court, in an opinion combining
analysis of the regulatory definitions of “votegigration activity” and “GOTYV activity” in a
single section, affirmed the district court’s indaltion of the Commission’s regulation defining
“GOTV activity,” though it “reject[ed] the regulatn for other reasons.Shays 11, 528 F.3d
914, 931 (D.C. Cir. 2008).
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As explained in the preceding section of these centmpertaining to “voter registration
activity,” the Circuit Court agreed with plainti§hays that:

[T]he FEC’s definitions of GOTV activity and votegistration activity create
“two distinct loopholes.” Appellee's Opening Bd.4First, both definitions
require that the party contacting potential vostually “assist” them in voting
or registering to vote, 11 C.F.R. § 100.24(a)(3)-(Bus excluding efforts that
actively encouragpeople to vote or register to vote and dramagiaadirrowing
which activities are covered. Second, both defing require the contact to be
“by telephone, in person, or by other individuatizeeans,” thus entirely
excluding mass communications targeted to manylpedg. (emphasis added).

Shays 11, 528 F.3d at 931.

Also, as explained in the preceding section ofdlesnments pertaining to “voter
registration activity,” the Circuit Court noted thas plaintiff Shays pointed out:

[U]nder the Commission’s construction, a stateypaithin days of a federal
election can send out multiple direct mailings verg potential voter sympathetic
to its cause urging them to vote, and can blarileestate with automated
telephone calls by celebrities identifying the dait¢he election and exhorting
recipients to get out to vote, without being deerteelde engaged in GOTV
activity. ... Indeed, the more people that mcwnication is intended to reach,
and the more money the party spends, the lesy litkkisl that the communication
will be an “individualized means” of “assistanceibgect to BCRA'’s restrictions
on [Federal election activity].

Id. at 932 (citing Appellee’s Opening Br. 43).

The Circuit Court explained that “these exampl@srent merely hypothetical” and went
on to note the Commission’s AO 2006-19, in which @ommission “decided that letters and
pre-recorded telephone calls directed to registBxadocrats in Long Beach, California,
encouraging them to vote in an upcoming electichndt count as GOTV activity because they
provided no individualized information to any padiar recipient.”Id. (citing Ad. Op. 2006-19
(June 5, 2006)).

On the same bases explained in the preceding saxftihese comments pertaining to
“voter registration activity,” thé&hays I11 Circuit Court concluded that “[tjhe FEC’s restnai
definitions of GOTV activity and voter registratiaectivity run directly counter to BCRA'’s
purpose” and held that “the definitions failGtevron step two because they conflict with
BCRA's purpose of ‘prohibiting soft money from bginsed in connection with federal
elections.” Id. (citing McConnell, 540 U.S. at 177 n. 69).
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V. Present Rulemaking Proposals

The Commission has commenced this rulemaking tqpbpmith theShays I11 Circuit
Court decision invalidating the regulations defgiwoter registration activity” and “GOTV
activity.” “[T]he Commission’s proposal would deé voter registration activity as
‘encouraging or assisting potential voters in reging to vote® and would define GOTV
activity as ‘encouraging or assisting potentialevstto vote.”” NPRM 2009-22, 74 Fed. Reg. at

Specifically, the Commission proposes definingtér registration activity” as follows:

(2) Voter registration activity means encouraging or assisting potential voters in
registering to vote.
(i) Except as provided in paragraph (a)(2)(ii) lEtsection, voter registration
activity includes, but is not limited to, any oftfollowing:
(A) Urging, whether by mail (including direct mailh person, by
telephone (including robocalls), or by any otheanms potential voters
to register to vote;
(B) Preparing and distributing information abouwgistration and voting;
(C) Distributing voter registration forms or insttions to potential
voters;
(D) Answering questions about how to complete lerdivoter
registration form, or assisting potential votersampleting or filing
such forms; or
(E) Submitting a completed voter registration faimbehalf of a
potential voter.
(i) A speech or event is not voter registratiotivaty solely because it includes
an exhortation to register to vote that is incidétd the speech or event, such as:
(A) “Register and make your voice heard”;
(B) “Don't forget to register to vote”;
(C) “Register by September 5th”; or
(D) “Don’t forget to register to vote by next Wediday.”

NPRM 2009-22, 74 Fed. Reg. at 53680.

! The Commission proposes defining “GOTV activiag' follows:

(3) Get-out-the-vote activity means encouraging or assisting potential votevstie.
(i) Except as provided in paragraph (a)(3)(ii) liktsection, get-out-the-vote
activity includes, but is not limited to, any otfollowing:
(A) Informing potential voters, whether by mail¢laoding direct mail),
in person, by telephone (including robocalls), paby other means,
about:
(1) The date of an election;
(2) Times when polling places are open;
(3) The location of particular polling places;
(4) Early voting or voting by absentee ballot; or
(B) Offering to transport, or actually transportimgptential voters to the
polls.
(i) A speech or event is not get-out-the-voteamtisolely because it includes an
exhortation to vote that is incidental to the spegcevent, such as:
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53677. In short, the Commission proposes to explamdurrent definitions of these terms to
include_encouragingoters to register to vote, or to vote.

The Commission explains in the NPRM that these ggegd definitions are “intended to
close the ‘two distinct loopholes’ in the curreefiditions that were identified by tighays 111
Appeal court as allowing the use of non-Federal fundsoimection with Federal elections.” 74
Fed. Reg. at 53677. The Commission further explain

The proposed definitions would eliminate the regunent that voter registration
activity and GOTYV activity must actually assist g@ms in registering to vote or in
the act of voting. Instead, the proposed defingioover both activities that
encourage voting or voter registration, as welesvities that actually assist
potential voters in voting or registering to vote.

Similarly, the proposed definitions would elimingite requirement that voter
registration activity and GOTV activity be conduttey “individualized means.”
The proposed definitions cover both activities édeg towards individual persons
and activities directed at groups of persons—f@negle, mass mailings, all
electronically dialed telephone calls (or, as taegycommonly known,
“robocalls”), or radio advertisements—so long asytencourage or assist voting
or voter registration.

Id.

The Commission seeks comment on whether the prdpefenitions adequately address
the concerns articulated by the Circuit CourBnaysIl. Id.

Our comment, in a word, is yes. The proposed difits of “voter registration activity”
and “GOTYV activity” do adequately address the consarticulated by the Circuit Court. The
proposed definitions of these terms provide sudfitiguidance as to which activities are covered
and which are not. The proposed regulations dfaat close the “two distinct loopholes”
identified by the Circuit Court iShays|I1.

(A) “Your vote is very important”;

(B) “Don't forget to vote”;

(C) “Don’t forget to vote on November 4th”; or

(D) “Your vote is very important next Tuesday.”
(i) Get-out-the-vote activity does not includgablic communication that refers
solely to one or more clearly identified candiddtesState or local office, but
does not refer to a clearly identified Federal ¢daie, and notes the date of the
election, such as:

(A) A broadcast advertisement stating “Vote Smithrhayor on

November 4th”; or

(B) A mailer sent to at least 500 persons statfBgt“out and show your

support for State Delegate Jones next Tuesday.”

NPRM 2009-22, 74 Fed. Reg. at 53680.
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The Commission’s proposed definitions of “voteriségtion activity” and “GOTV
activity” each provide a non-exhaustive list of eydes of activities that fall within the
definitions. See supra, at notes 8 and 9. The Commission asks:

By providing these examples, does the proposal rolgies that the definitions of
voter registration activity and GOTV activity wouhet require actual assistance?
Would the examples help State, district, and Ipeaty committees distinguish
activities that are covered under the proposeditieins from activities that are
not covered? Do the examples clarify any poteminabiguities in the general
definition?

74 Fed. Reg. at 53677. We support the inclusidhedge non-exhaustive lists of examples in the
regulatory definitions. Providing these exampleskeas clear that the definitions of “voter
registration activity” and “GOTYV activity” do noeguire actual assistance. And the examples
will help State, district, and local party commaésedistinguish activities that are covered under
the proposed definitions from activities that ao¢ covered.

A. “Exhortations” Exemption

The Commission further proposes to include in tbw definitions an exemption for
“speeches’ or ‘events’ that include exhortatioavbte or to register to vote that are incidental
to the speech or eventld. “The exemption would be limited to exhortationade during a
speech or at an event, such as a rally. It woatdapply to exhortations made by any other
means or in any other forum, such as robocallslensaior television and radio advertisements.”
Id. at 53677-78. Further, the Commission’s proposexsigtion “would apply only if an
exhortation to vote or to register to vote is irgithl to the speech or eventd. at 53678.

The Commission seeks comment on this proposal skelvehether the proposed
regulatory language properly establishes the sobfee proposed exemption, and whether it is
appropriate to limit the exemption to cover onlggh exhortations that are incidental to a speech
or event.ld.

We do not oppose this proposed exemption and weueethat it is entirely appropriate,
as theShays 11 Circuit Court indicated, to limit the exemption to covehotmose exhortations
that are incidental to a speech or event.

The Commission further asks whether it is “propelirhit application of the exemption
to incidental exhortations made at speeches anutgva should other communications be
included as well,” and suggests the possibilitglédwing the exemption to cover “direct
mailings, robocalls, radio and television advertisats, and all other ‘communications’ that
contain incidental exhortations to vote or to reggiso vote.” Id.

We object to the broadening of the proposed exempt include direct mailings,
robocalls, radio and television advertisements,ahdther communications. Ti@mays Il
Circuit Court was abundantly clear that it woulddeemissible to exempt “routine or
spontaneous speech-ending exhortations withoutimng@ngaping loophole permitting state
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parties to use soft money to saturate voters witimited direct mail and robocalls that
unquestionably benefit federal candidateStiays I11, 528 F.3d at 931. Whereas spontaneous
statements made at a live event may warrant an gtie@m scripted communications planned in
advance warrant no such exemption.

The Commission asks, “[w]ould allowing a broadeemyption potentially allow
communications that affect Federal elections tfubded with non-Federal funds, contrary to
BCRA'’s purpose?” The answer to this question alsly yes—the expansion of the proposed
exemption beyond incidental exhortations at a dpee@vent to include printed and other forms
of scripted communication would, in our view, vidd&CRA and run afoul of the Circuit Court
decision inShays 1.

B. Exclusion of Communications Relating to State and &cal Elections

The Commission proposes to exclude from the desmiof “GOTV activity” a “public
communication that refers solely to one or morartjeidentified candidates for State or local
office and notes the date of the election.” NPRM2-22, 74 Fed. Reg. at 53678. The
Commission explains that this proposal:

would ensure that the expansion of the GOTV agtéfinition . . . does not, in
effect, render meaningless the statutory definiabfFederal election activity,”
which specifically does not include amounts disbdrsr expended for “a public
communication that refers solely to a clearly idfead candidate for State or local
office, if the communication is not a Federal alattactivity described in
subparagraph (A)(i) or (ii).” 2 U.S.C. 431(20)(B)(11 CFR 100.24(c)(1).

NPRM 2009-22, 74 Fed. Reg. at 53678.

We object to this exclusion as proposed. Indead the exclusion itself that threatens to
“render meaningless” the definition of “Federalatien activity” because the exception, as
drafted, swallows the rule.

The statute makes clear that a particular commtiaicdoes not constitute Federal
election activity only if both of two things arau&: the communication refers solely to a state or
local candidate and alsbe communication does not meet the definitionatér registration or
GOTV activity. Therefore, simply the fact that@mmunication refers solely to a State or local
candidate is not sufficient to satisfy the exemptibthe communication otherwise constitutes
GOTV or voter registration activity. In other wardhe key issue is not whether the
communication refers solely to a non-federal caadidbut rather whether the communication is
GOTV or voter registration activity. If it is GOTY®r voter registration activity, it is not eligible
for the exemption, even if it refers only a statéocal candidate.

By contrast, the Commission’s proposal would remioom the definition of “GOTV
activity” any communication that refers solely teandidate for State or local office and
includes the date of the election—no matter howtbythe communication serves as GOTV or
voter registration activity. Thus, imagine a massling of more than 500 pieces that says:
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We urge all Democrats to get out to vote on Noverddeetween the hours of 6
am and 6 pm at your polling station at SO g@n support candidates like
Mayor Smith. If you need a ride to the polls, aadlat Xxx-XxxXx.

Under the Commission’s proposed rule, this wouldb®oconsidered Federal election
activity because it is a public communication tiedérs only to a non-federal candidate and
notes the date of the election. But this typeashmunication is in the heartland of what
Congress and the courts consider to be GOTV agtiartd it therefore does nqualify for the
exemption in the statute a 2 U.S.C. § 431(20)(B)(i)

In other words, the Commission’s proposed regwatasiclusion does not sufficiently
take into account the statutory exclusion’s limdtatto communication that does not fall within
the definition of “Federal election activityt 2 U.S.C. 8 431(20)(A)(i) and (ii). While the
particular examples set forth in the proposed &gt may qualify for the statutory exclusion,
the proposed rule itself that defines the testherexclusion is far too broad, and would
essentially exempt from regulation any public comioation that solely refers to non-federal
candidates. Because the proposed exclusion igsal it would directly contravene the plain
language of the statute and is therefore imperbiessi

C. Advisory Opinion 2006-19

The Commission asks whether, in light of 8mays 111 Circuit Court decision, the
Commission must explicitly supersede, in wholemopart, Advisory Opinion 2006-19. As
explained above, the Circuit Court made cledhays 111 that Advisory Opinion 2006-19
interpreted and applied BCRA’s Federal electionvégtrestrictions in an impermissibly broad
manner. For this reason, the Commission shouldagtkpsupersede Advisory Opinion 2006-19
in its entirely and should do so in the E&J to $muied in this rulemaking. The Commission
should explain in the E&J that the advisory opini@a impermissibly applied an
“individualized information” requirement to BCRAftgstrictions on GOTYV activity and that no
such “individualized information” requirement exastnder the Commission’s new regulation.

D. Voter Identification and GOTV Activity in Connectio n with a Non-
Federal Election

The Commission notes in NPRM 2009-22 that it isstdering making permanent an
interim rule adopted by the Commission in 2006,chhevised the definition of “in connection
with an election in which a candidate for Fedeftite appears on the ballot” to exclude what
the Commission (incorrectly) characterizes as “yjunen-Federal voter identification and
GOTV activity.” 74 Fed. Reg. at 53679 (citihgerim Final Rule on Definition of Federal
Election Activity, 71 Fed. Reg. 14357 (Mar. 22, B)O

In 2002, the Commission defined “in connection vathelection in which a candidate
for Federal office appears on the ballot” to mean:
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The period of time beginning on the date of thdiestrfiling deadline for access
to the primary election ballot for Federal candesaas determined by State law,
or in those States that do not conduct primarieslanuary 1 of each even-
numbered year and ending on the date of the gealexion, up to and including
the date of any general runoff.

11 C.F.R. § 100.24(a)(1)(i).

The Commission states in NPRM 2009-22 that thidifideon did not, however, account
for municipalities, counties, and States that catelll separate, non-Federal elections within the
‘in connection with an election’ time windows” atitht, consequently, Federal election activity
in connection with these elections are subject@RB’s restrictions.

Relying on this rationale, the Commission in 2aBéough promulgation of an interim
rule, added a new paragraph to section 100.24dini@x from the definition of “in connection
with an election in which a candidate for Fedeftite appears on the ballot” voter
identification or GOTYV activities that are “in coaction with a non-Federal election that is held
on a date separate from a date of any Federal@igeind that refer exclusively to: “(1) Non-
Federal candidates participating in the non-Fed#eaition, provided the non-Federal candidates
are not also Federal candidates; (2) ballot reféaen initiatives scheduled for the date of the
non-Federal election; or (3) the date, polling Isoamd locations of the non-Federal election.”

11 CFR § 100.24(a)(1)(iii)(A)(1)—(3). By its owarins, the interim rule expired on September
1, 2007.See 11 CFR § 100.24(a)(1)(iii)(B).

In this rulemaking, the Commission proposes makimgnow-expired exemption from
BCRA'’s Federal election activity requirements pemerat by adding a new section 100.24(c)(5),
“which would exclude from the definition of ‘Fedérdection activity’ any voter identification
activities or GOTV activities that are ‘solely iormection with a non-Federal election held on a
date separate from any Federal election.” 74 Re). at 53679.

The Campaign Legal Center and Democracy 21 havbkres prior occasions filed
comments with the Commission opposing such an eilemand the underlying rationale. We
filed comments opposing such an exemption duriegotbstShays | rulemaking in June 2005.
See Comments of Campaign Legal Center, Democracy #litzen Center for Responsive Politics
on Notice 2005-13 (June 3, 2005\We filed comments in May 2006 opposing the imterille
described aboveSee Comments of Campaign Legal Center and DemocragnZ2dotice 2006-

7 (May 22, 20065. And we filed comments in July 2007 in responsBRRM 2007-14, which
proposed making permanent the interim rule desgrdtmve. See Comments of Campaign
Legal Center and Democracy 21 on Notice 2007-14 @w2007)*°

8 Available at http://www.fec.qgov/pdf/nprm/fea definition/comm @af.

o Available at http://www.fec.qgov/pdf/nprm/fea definition/comm pdif.

10 Available at http://www.fec.gov/pdf/nprm/fea definition/2007/CLDem21.pdf
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We once again reiterate our opposition to this gtem.

As explained in Part I, above, and in our threerpzomments on this issue, federal law
prohibits national party committees from solicitimgceiving, or directing soft monesge 2
U.S.C. § 441i(a), and, further provides: “[A]Jn amobthat is expended or disbursed for Federal
election activity by a state, district, or locahomittee of a political party . . . shall be madenir
funds subject to the limitations, prohibitions ae@orting requirements of this Act.” 2 U.S.C. §
441i(b)(2).

Congress defined “Federal election activity” tolute,inter alia, voter identification
and GOTYV activity. 2 U.S.C. 8§ 431(20)(A)(ii)). Tipeoposed exemption at issue here would
apply to these two categories of Federal electativigy.

Also as detailed in Part I, above, the legislahistory, unmistakable purpose and
statutory structure of BCRA make clear that therdigbn of “Federal election activity” is
critical to preventing circumvention of the soft nmey ban and should not be further narrowed by
the Commission’s administrative interpretationsirtker, as explained in Part I, above,
BCRA'’s prohibition on state and local party comestiuse of soft money to fund Federal
election activity was upheld by the Supreme CaulcConnell.

TheMcConnell Court concluded that because voter identificatioth @O TV “confer
substantial benefits on federal candidates, thdifignof such activities creates a significant risk
of actual and apparent corruption.” 540 LA6168. The Court found BCRA'’s prohibition on
state party soft money expenditures for these iievto be “a reasonable response to that risk.”
Id.

Nevertheless, the Commission now proposes a raté'would exclude from the
definition of ‘Federal election activity’ any votatentification activities or GOTV activities that
are ‘solely in connection with a non-Federal elattheld on a date separate from any Federal
election.” 74 Fed. Reg. at 53679.

“The proposed rule under consideration is basetthepremise that voter identification
and GOTYV activity for non-Federal elections heldaodifferent date from any Federal election
will have no effect on subsequent Federal electiohd This premise, however, is badly
flawed. The Commission’s definitions of both “votdentification” and “GOTV activity”
(including both the current definition of “GOTV adty” and the definition proposed in NPRM
2009-22) include certain activities, but are notiled to those activitieS. As a result of this
expansive “including, but not limited to” languaigethe definitions of “voter identification” and

1 This expansive definitional approach makes g@uss where the regulatory goal is enforcing

restrictions €.g., the FEA soft money ban) and preventing evasiaghade restrictions. Such an
expansive definitional approach has an oppositeuadésirable effect where the regulatory goal is
creating an exemption to generally-applicable i@gins. Whereas there is no incentive for a ptaoty
claim that its activities constitute “voter idemtdtion” or GOTV when the consequence is applicatb
the soft money ban, there is a strong incentivafparty to make such a claim when the consegusnce
qualification for the proposed exemption for stael local election “voter identification” or GOTV.
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‘GOTV %gtivity,” the definitions overlap with theegulatory definition of “generic campaign
activity.”

Consequently, although the proposed rule doesmasdace apply to “generic campaign
activity,” the proposed rule will nevertheless ex#rfgeneric campaign activitySo long as the
public communication in question can be charaaterizs GOTV activity under the
Commission’s expansive definition of the term. Erample, a phone bank script or mass
mailing could be dedicated principally to promotmmopposing a party—activity that clearly
meets the definition of “generic campaign activitytiut also include an incidental reference to
the date of the upcoming local election, bringing tommunication within the scope of the
GOTV definition and qualifying the communicatiorr the exemption proposed in this
rulemaking.

Further, activities conducted in conjunction witie focal election—such as voter
identification—could well have an enduring valuattthe party could draw on again in a few
weeks in conjunction with the federal election.e Moters identified in conjunction with the
non-federal election could easily be a valuableftisthe party to use again on the date of the
federal election. Yet the Commission’s proposeehaption would allow those voter
identification activities to be funded entirely Wwisoft money, notwithstanding their subsequent
value to the party’s efforts in conjunction witretfollowing federal election. Indeed, the
Commission’s proposed rule licenses state and [waxdiles to fund with soft money as much
voter identification activity as they can manageaaduct in conjunction with the non-federal
election, and then draw on the benefit of thatvagtin conjunction with the subsequent federal
election. This is licensing a path to evasionhef BCRA rules.

The Commission states in NPRM 2009-22 that theppsed exclusion would be
narrowly drawn and not apply to activities that al& in connection with a Federal election.”
74 Fed. Reg. at 53679. Yet the examples provibdegeashow how this will not necessarily be
the case.

The clear language of BCRA prohibits state, disaid local party committees from
using soft money to fund Federal election activitihe proposed rule exception unduly
compromises BCRA's state and local party soft mdreay established by 2 U.S.C. 88 441i(b)(1)
and 431(20), and undermines Congress’ intent tegotethe circumvention of the national party
soft money ban.

As the Supreme Court notedMcConnell with regard to the state party soft money ban:
“Because voter registration, voter identificati®@QTV, and generic campaign activity all confer
substantial benefits on federal candidates, thdifignof such activities creates a significant risk
of actual and apparent corruptiorMcConnell, 540 U.S. at 168. The Court found BCRA'’s
prohibition on state party soft money expenditdoes-ederal election activity to be “a
reasonable response to that riskd

12 “Generic campaign activity means a public comroatidbn that promotes or opposes a political

party and does not promote or oppose a clearltifthFederal candidate or a non-Federal candiate
11 C.F.R. § 100.25.
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This proposed rule potentially carves several mootht of every federal election year, in
which state and local party committees will be péed by the Commission to freely spend soft
money in a manner that could subsequently influéederal elections. For this reason, the
proposed rule, as well as the now-expired intetifg, rconstitutes an impermissible construction
of the statute.

VI. Conclusion

For the reasons set forth above, we urge the Cosioniso adopt, with the recommended
changes set forth above, the proposed regulatiefivsiny “voter registration activity” and
“GOTV activity,” in order to comply with the CircuCourt decision irghays |1l and to preserve
the integrity of BCRA’s ban on state and local parse of soft money to influence federal
elections.

We appreciate the opportunity to submit these contsne

Sincerely,
/sl Fred Wertheimer /9 J. Gerald Hebert
Fred Wertheimer J. Gerald Hebert
Democracy 21 Paul S. Ryan

Campaign Legal Center

Donald J. Simon

Sonosky, Chambers, Sachse
Endreson & Perry LLP

1425 K Street, NW — Suite 600

Washington, DC 20005

Counsel to Democracy 21
Paul S. Ryan

The Campaign Legal Center
215 E Street, NE
Washington, DC 20002

Counsel to the Campaign Legal Center



