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FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 114
[Notice 2002-20]

Electioneering Communications

AGENCY: Federal Election Commission.

ACTION: Final rules and transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission promulgates new rules
regarding electioneering
communications, which are certain
television and radio communications
that refer to a clearly identified Federal
candidate and that are publicly
distributed to the relevant electorate
within 60 days prior to a general
election or within 30 days prior to a
primary election for Federal office. The
final rules implement a portion of the
Bipartisan Campaign Reform Act of
2002 (“BCRA”) that adds to the Federal
Election Campaign Act (“FECA”) new
provisions regarding electioneering
communications. BCRA defines
“electioneering communications,”
exempts certain communications from
the definition, provides limited
authorization to the Commission to
promulgate additional exemptions, and
requires public disclosure of specified
information regarding who made the
electioneering communication and its
cost. Additionally, BCRA prohibits
corporations and labor organizations
from making electioneering
communications, and the final rules
also implement this prohibition. Further
information is provided in the
Supplementary Information that
follows.

EFFECTIVE DATE: November 22, 2002.
FOR FURTHER INFORMATION CONTACT: Ms.
Mai T. Dinh, Acting Assistant General
Counsel, Mr. J. Duane Pugh Jr., Acting
Special Assistant General Counsel, or
Mr. Anthony T. Buckley, Attorney, 999
E Street, NW., Washington, DC 20463,
(202) 694—1650 or (800) 424—9530.
SUPPLEMENTARY INFORMATION: The
Bipartisan Campaign Reform Act of
2002, Pub. L. 107-155, 116 Stat. 81
(Mar. 27, 2002), contains extensive and
detailed amendments to the Federal
Election Campaign Act of 1971, as
amended, 2 U.S.C. 431 et seq. This is
one of a series of rulemakings the
Commission is undertaking to
implement the provisions of BCRA.
Section 402(c)(1) of BCRA establishes
a general deadline of 270 days for the
Commission to promulgate regulations
to carry out BCRA. The President of the
United States signed BCRA into law on
March 27, 2002, so the 270-day deadline

is December 22, 2002. The final rules
will take effect on November 6, 2002,
which is the day following the
November 5, 2002 general election,
except the final rules do not apply to
any runoff elections required by the
results of the November 2002 general
election. 2 U.S.C. 431 note.

Because of the brief time period
before the deadline for promulgating
these rules, the Commission received
and considered public comments
expeditiously. The Notice of Proposed
Rulemaking (“NPRM”) on which these
final rules are based was made publicly
available on the FEC’s Website on
August 2, 2002 and was published in
the Federal Register on August 7, 2002.
67 FR 51,131 (Aug. 7, 2002). The written
comments were due by August 21, 2002
for those who wished to testify or by
August 29, 2002 for all other
commenters. The names of commenters
and their comments are available at
http://www.fec.gov/register.htm under
“Electioneering Communications.” The
Commission held a public hearing on
the NPRM on August 28 and 29, 2002,
at which it heard testimony from 12
witnesses. Transcripts of the hearing are
available at http://www.fec.gov/
register.htm under “Electioneering
Communications.”?

Under the Administrative Procedures
Act, 5 U.S.C. 553(d), and the
Congressional Review of Agency
Rulemaking Act, 5 U.S.C. 801(a)(1),
agencies must submit final rules to the
Speaker of the House of Representatives
and the President of the Senate and
publish them in the Federal Register at
least 30 calendar days before they take
effect. The final rules on electioneering
communications were transmitted to
Congress on October 11, 2002.

Explanation and Justification

Introduction

BCRA at 2 U.S.C. 434(f)(3) defines a
new term, “‘electioneering
communications.” This term includes
broadcast, cable, or satellite
communications: (1) That refer to a
clearly identified Federal candidate; (2)
that are transmitted within certain time
periods before a primary or general
election; and (3) that are targeted to the
relevant electorate, which is the relevant
Congressional district or State that
candidates for the U.S. House of
Representatives or the U.S. Senate seek
to represent. Those paying for
electioneering communications cannot
use funds from national banks,

1Qral testimony at the Commission’s public
hearing and written comments are both considered
“comments” in this document.

corporations, foreign nationals,?2 or labor
organizations to pay for electioneering
communications. See 2 U.S.C.
441b(b)(2) and 441e(a)(2). They must
also meet certain disclosure
requirements. See 2 U.S.C. 434(f).
BCRA'’s sponsors have explained in the
legislative debates and in their
comments on this rulemaking that these
new “‘electioneering communications”
provisions, set out at 2 U.S.C. 434(f) and
441b(b)(2), are designed to ensure that
such communications are paid for with
funds subject to the prohibitions and
limitations of FECA. According to the
sponsors, ‘“putative ‘issue ads’”” have
been used to circumvent FECA’s
prohibition on the use of labor
organization and corporate treasury
funds in connection with Federal
elections. See 148 Cong. Rec. S2141
(daily ed. Mar. 20, 2002) (statement of
Sen. McCain). In the sponsors’ view,
this is accomplished by creating and
airing advertisements that avoid the
specific language that the Supreme
Court said expressly advocates the
election or defeat of a candidate. See
148 Cong. Rec. at 52140-2141; see also
Buckley v. Valeo, 424 U.S. 1, 44 n.52
(1976); 11 CFR 100.22.3

BCRA'’s principal sponsors cited
various studies and investigations that
they say show that the express advocacy
test does not distinguish genuine issue
ads from campaign ads. 148 Cong. Reg.
at S2140-2141 (statement of Sen.
McCain). For example, Senator McCain
cited a study by the Brennan Center for
Justice, Buying Time 2000, that found
that “97 percent of the electioneering
ads reviewed” did not use the words
and phrases cited by the Buckley Court,
and that more than 99 percent of the
“group-sponsored soft money ads”
studied were in fact campaign ads. 148
Cong. Rec. at S2141. See also 148 Cong.
Rec. S2137 (statement of Sen. Snowe
referencing Annenberg Public Policy

2The ban on foreign national funds is being
addressed in a separate rulemaking. See NPRM on
Contribution Limitations and Prohibitions, 67 FR
54,366, 54,372—75 and 54,379 (Aug. 22, 2002).

3 “Express advocacy”” was first defined by the
Supreme Court as “‘communications containing
express words of advocacy of election or defeat,
such as ‘vote for,” ‘elect,” ‘support,” ‘cast your ballot
for,” ‘Smith for Congress,” ‘vote against,” ‘defeat,’
‘reject.”” Buckley, 424 U.S. at 44 n.52. The Supreme
Court created the express advocacy test to save the
statutory phrase ‘“for the purpose of * * *
influencing”—the “critical phrase” within the
definitions of “expenditure” and “contribution” at
2 U.S.C. 431(8) and (9)—from unconstitutional
vagueness and overbreadth while furthering the
goal of Congress ‘“‘to insure both the reality and the
appearance of the purity and openness of the
federal election process.” Buckley, 424 U.S. at 77—
78. The Supreme Court’s express advocacy test
marks the dividing line between candidate
advocacy regulated by the FECA and issue
advocacy. Id. at 42, 44, 80.
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Center, Issue Advertising in the 1999-
2000 Election Cycle (2001)). Senators
Snowe and Jeffords stated that, because
the electioneering communications
provisions focus on the key elements of
when, how, and to whom a
communication is made, rather than
relying on the express advocacy test or
the intent of the advertiser, they are a
clearer, more accurate test of whether an
advertisement is campaign-related. Id. at
S2117-18 (statement of Sen. Jeffords);
S2135-37 (statement of Sen. Snowe).

The final rules add a new definition
of “electioneering communication,”
located at 11 CFR 100.29. The new
definition is added to current 11 CFR
part 100 because it has general
applicability to Title 11 of the Code of
Federal Regulations. The final rules also
amend 11 CFR 114.2 and 114.10 and
create new § 114.14 to address the
prohibition on corporations and labor
organizations directly or indirectly
disbursing funds for electioneering
communications. In conjunction with
these final rules, the Commission is also
issuing Interim Final Rules regarding a
Federal Communications Commission
database that can be used to determine
whether a communication is an
electioneering communication.

Please note that the reporting
requirements for electioneering
communications are not part of the final
rules. The Commission intends to
incorporate the revised proposed rules
into a Consolidated Reporting NPRM as
discussed below in connection with 11
CFR part 104. However, it is important
to note that the Commission agrees with
a commenter who observed that BCRA
imposes reporting obligations and fund
source limitations and prohibitions on
the person making the electioneering
communication, not on the broadcaster
or satellite or cable system operator who
publicly distributes it.

L. Definition of “Electioneering
Communication”

A. 11 CFR 100.29(a) Operative
Definition of “Electioneering
Communication”

The definition of “electioneering
communication” at 11 CFR 100.29(a)
largely tracks the definition in BCRA at
2 U.S.C. 434(f)(3). Paragraph (a) defines
“electioneering communication” as any
broadcast, cable, or satellite
communication that: (1) Refers to a
clearly identified Federal candidate; (2)
is publicly distributed within certain
time periods before an election; and (3)
is targeted to the relevant electorate, that
is, the relevant Congressional district or
State that candidates for the U.S. House

of Representatives or the U.S. Senate
seek to represent.

Paragraph (a)(2) refers to the “public
distribution” of a communication, while
BCRA refers to the “making” of a
communication. Making a
communication could be interpreted to
mean any of a number of actions in the
process of issuing a communication,
from the formulation of a concept for
the communication through the public
distribution of a communication. The
regulation uses a different term than the
statute to clarify that the operative event
is the dissemination of the
communication, rather than the
disbursement of funds related to
creating a communication. All of the
commenters who addressed this
provision, including the principal
Congressional sponsors of BCRA, agreed
with this clarification.

B. Alternative Definition of
“Electioneering Communication”

BCRA at 2 U.S.C. 434(f)(3)(A)(ii)
provides an alternative definition of
“electioneering communication” that
would take effect in the event the
definition in 2 U.S.C. 434(f)(3)(A)(i) is
held to be constitutionally insufficient
“by final judicial decision.” The
alternative definition of “electioneering
communication” is “‘any broadcast,
cable, or satellite communication which
promotes or supports a candidate for
that office, or attacks or opposes a
candidate for that office (regardless of
whether the communication expressly
advocates a vote for or against a
candidate) and which also is suggestive
of no plausible meaning other than an
exhortation to vote for or against a
specific candidate.” 2 U.S.C.
434(1)(3)(A)(ii). The Commission did not
propose regulations to implement this
alternative statutory definition in the
NPRM. 67 FR 51,132. The Commission,
however, did seek comment as to
whether it should promulgate an
alternative definition as part of these
final rules. Specifically, the Commission
inquired whether such a regulation
should simply reiterate the wording of
the statute, or whether it should provide
additional guidance as to what types of
communications promote, support,
attack, or oppose a candidate and
suggest no plausible meaning other than
an exhortation to vote for or against a
candidate.

Most of the commenters who
addressed BCRA's alternative definition
of “electioneering communication”
agreed with the Commission’s proposed
approach to promulgate regulations to
implement this alternative definition
only when and if it becomes necessary
to do so. In the absence of a judicial

decision invalidating the existing
definition, regulations related to the
alternative definition would be
potentially confusing and premature or
even entirely unnecessary, according to
these commenters. Additionally, some
argued that any court decision regarding
2 U.S.C. 434(f)(3)(A) may provide
guidance for the appropriate standard
that the Commission should use in
promulgating regulations under the
alternative definition. Two commenters
advocated promulgating regulations
now so that the pending litigation could
be informed by the manner in which the
Commission would enforce the
alternative definition. They also argued
that the period between a final decision
in that litigation and the 2004 elections
is likely to be too short to permit the
Commission to complete a rulemaking
in time to provide guidance, if the
operative definition is invalidated. They
further argued that the alternative
definition’s application to the entire
election cycle, and not just the 30- or
60-day periods to which the current
definition is limited, exacerbates the
timing issue.

Because promulgating regulations that
implement the alternative definition is
premature and may cause confusion, the
Commission does not intend to do so
unless and until a final judicial decision
makes it necessary to do so by holding
that 2 U.S.C. 434(f)(3)(A)(i) is
constitutionally insufficient. The
Commission notes that if such a
decision issues, the statutory alternative
definition would become effective, and
the decision may supplement the
statute’s language to provide guidance
until the Commission issues
implementing regulations.

C. Terms Used in “Electioneering
Communication” Definition

Paragraph (b) of 11 CFR 100.29
defines some of the terms used in
paragraph (a)’s definition of
“electioneering communication.” It has
been reorganized from the NPRM so that
the terms are defined in the order in
which they appear in paragraph (a).

1. 11 CFR 100.29(b)(1) Definition of
“Broadcast, Cable, or Satellite
Communication”

BCRA'’s legislative history establishes
that electioneering communications are
limited to television and radio
communications, and not other media.
The electioneering communication
provisions originated as an amendment
to the predecessor of BCRA introduced
by Senators Snowe and Jeffords in 1998.
That amendment, and all of the
subsequent versions of that amendment
prior to the 107th Congress, defined an
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electioneering communication to
include “any broadcast from a television
or radio broadcast station.” See 144
Cong. Rec. S938 (daily ed. Feb. 24,
1998); see also S.26 (106th Congress),
145 Cong. Rec. S425 (daily ed. Jan. 19,
1999). Likewise, the floor debates on the
electioneering communications
provision during the 107th Congress
frequently referred to television and
radio ads. See, e.g., 148 Cong. Rec.
S2117 (daily ed. Mar. 20, 2002) (remarks
of Sen. Jeffords). During a final
explanation of these provisions, Senator
Snowe again stated that they would
apply to “so-called issue ads run on
television and radio only.” 148 Cong.
Rec. S2135 (daily ed. Mar. 20, 2002).
During an early debate on the
amendment, Senator Snowe was asked
whether the definition of electioneering
communication would “apply to the
Internet.” She replied, “No. Television
and radio.” See 144 Cong. Rec. S973
and S974 (daily ed. Feb. 25, 1998).
Consistent with Congressional intent,
new 11 CFR 100.29(b)(1) states that a
broadcast, cable, or satellite
communication is a communication that
is publicly distributed by a television
station, radio station, cable television
system, or satellite system. This
definition limits the scope of
electioneering communications to
television and radio. (The exclusion of
the Internet and other forms of
communication is further discussed
below in connection with 11 CFR
100.29(c)(1).)

Proposed 11 CFR 100.29(b)(2) would
have exempted Low Power FM Radio,
Low Power Television, and citizens
band radio from inclusion in broadcast,
cable, or satellite communication.
NPRM, 67 FR 51,133. The commenters
were divided on whether these
communications media should be
included or excluded. While many
would probably agree with the
commenter who stated that BCRA was
primarily aimed at ““traditional” radio
and television, most who specifically
mentioned Low Power FM Radio, Low
Power Television, and citizens band
radio believed that BCRA provided no
authority to exclude these forms of radio
and television. Among those opposed to
the exemption were the six principal
Congressional sponsors of BCRA.
Considering BCRA’s unqualified
language, particularly in light of the
comments, the Commission has decided
not to exclude these forms of radio and
television from the definition of
“electioneering communications” in the
final rule. In doing so, the Commission
notes that any communication over
these media would have to be received

by 50,000 persons or more in the
relevant Congressional district or State
before the communication could be
considered an electioneering
communication. Additionally, the costs
of the communication would have to
exceed $10,000 before disclosure
requirements applied. Finally, to the
extent a fee for the public distribution
of a communication is not charged, the
communication is excluded from the
definition of “electioneering
communication” pursuant to 11 CFR
100.29(b)(3)().

2.11 CFR 100.29(b)(2) Definition of
“Refers to a Clearly Identified
Candidate”

Section 100.29(b)(2) defines the
phrase “refers to a clearly identified
candidate.” This phrase is already
defined in the Commission’s rules at 11
CFR 100.17, which states that ‘“‘clearly
identified” means the candidate’s name,
nickname, photograph, or drawing
appears, or the identity of the candidate
is otherwise apparent through an
unambiguous reference such as “the
President,” “your Congressman,” or
“the incumbent,” or through an
unambiguous reference to his or her
status as a candidate such as “‘the
Democratic presidential nominee” or
“the Republican candidate for Senate in
the State of Georgia.” The final rule
tracks the language of the current rule
in 11 CFR 100.17. This approach
appears to be consistent with legislative
intent. See 148 Cong. Rec. S2144 (daily
ed. Mar. 20, 2002) (statement of Sen.
Feingold indicating that a
communication “refers to a clearly
identified candidate” if it “mentions,
identifies, cites, or directs the public to
the candidate’s name, photograph,
drawing or otherwise makes an
‘unambiguous reference’ to the
candidate’s identity”). Please note that
the definition would not be based on the
intent or purpose of the person making
the communication. Of the six
commenters who addressed this issue,
five supported the Commission’s
proposal, while the sixth found it vague
and too broad. Given the well-
established body of law construing this
term, the Commission does not agree
with this latter comment.

3. 11 CFR 100.29(b)(3)
“Publicly Distributed”

a. 11 CFR 100.29(b)(3)(1)
definition

Section 100.29(b)(3)(i) defines
“publicly distributed” as “aired,
broadcast, cablecast or otherwise
disseminated for a fee through the
facilities of a television station, radio

Definition of

General

station, cable television system, or
satellite system.” Because BCRA applies
expressly to “‘any broadcast, cable, or
satellite communication,” the
Commission intends this definition to
include any technological methods of
disseminating a communication through
the facilities listed above. One
commenter cautioned that some
telephone calls and e-mail messages can
be transmitted, in part, through the
facilities of a television station, radio
station, cable television system, or
satellite system and might therefore
meet the definition of “publicly
distributed”” as proposed in the NPRM.
67 FR 51,145. However, a
communication must be available to
50,000 or more persons in a particular
Congressional district or State in order
to be an electioneering communication,
and it is highly unlikely the
communications the commenter
addressed would be so widely
disseminated.

b. 11 CFR 100.29(b)(3)(i)

The Commission specifically asked in
the NPRM if the definition of
“electioneering communication” should
be limited to paid advertisements. See
67 FR 51,136. Much of the legislative
history and virtually all of the studies
cited in legislative history and
presented to the Commission in the
course of this rulemaking focused on
paid advertisements in considering
what should be included within
electioneering communications. See,
e.g., 148 Cong. Rec. S2112, S2114-16,
S2117, S2124, S2135, S2140—-41, S2154,
and S2155 (daily ed. Mar. 20, 2002)
(remarks of Sens. Schumer, Levin,
Cantwell, Jeffords, McConnell, Snowe,
McCain, Feinstein, and Dodd,
respectively); Campaign Finance
Institute Task Force on Disclosure, Issue
Ad Disclosure: Recommendations for a
New Approach (2001); Annenberg
Public Policy Center, Issue Advertising
in the 1999-2000 Election Cycle (2001);
Craig B. Holman and Luke P.
McLoughlin, Brennan Center for Justice,
Buying Time 2000: Television
Advertising in the 2000 Federal
Elections (2001), Executive Summary
reprinted in 148 Cong. Rec. S2118 (daily
ed. Mar. 20, 2002); and Jonathan S.
Krasno and Daniel E. Seltz, Brennan
Center for Justice, Buying Time:
Television Advertising in the 1998
Congressional Elections (2000).

Many commenters who addressed this
specific issue agreed that the legislative
history abundantly documents that paid
advertisements were the focus of the
electioneering communication
provisions. One commenter suggested
that the electioneering communication

“For a fee”
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regulations should cover program-
length, paid advertisements, known as
“infomercials,” as well as the shorter
paid advertisements, known as
commercials. Several other commenters
discussed entertainment programming,
educational programming, or
documentaries and argued that BCRA
was not intended to reach these
communications.

One commenter argued, however, that
limiting electioneering communications
to paid programming would permit
corporations that operate broadcast,
cable, or satellite systems to distribute
communications that would be
electioneering communications but for
this limitation, and that such a result is
plainly inconsistent with BCRA. This
commenter also cited the $10,000
threshold for reporting electioneering
communications, which provides partial
relief to those who distribute
advertisements or programming without
paying for distribution costs.

Based on the legislative history of
BCRA, the Commission has determined
that electioneering communications
should be limited to paid programming.
The Commission has added an
additional element to the definition of
“publicly distributed” in the final rules
that was not in the definition proposed
in the NPRM. The final rule at 11 CFR
100.29(b)(3)(i) includes the qualifier
“for a fee” to reflect the Commission’s
determination that electioneering
communications should be limited to
paid programming. By including this
qualifier, the Commission limits the
definition of “electioneering
communications” to those
communications for which the operator
of a broadcast station, cable system, or
satellite system seeks or receives
payment for the public distribution of
the communication.4 The Commission
believes the addition of “for a fee” to
the definition of “publicly distributed”
implements the well-documented
Congressional intent regarding which
communications are included within
the definition of “electioneering
communications.” As suggested by the
question in the NPRM, the Commission
believes this is best accomplished by
incorporating the criterion in the
definition, rather than creating an
exemption from the definition.

A communication’s production costs
will not be considered fees for this
purpose; the fees included in the
definition are limited to charges for
distribution. Therefore, under this

4 Thus, the maker of an electioneering
communication cannot avoid the definition of
“electioneering communications” by failing to pay
the distributor’s fee.

criterion both program-length paid
shows, including infomercials, and
commercials are subject to the
electioneering communication
requirements.

The Commission has carefully
considered the concern that corporate-
owned broadcast, cable, or satellite
systems could evade the prohibition on
corporate contributions by providing
free airtime for communications. The
Commission notes that a broadcaster, or
a cable or satellite system operator’s
judgment to provide free distribution
services shares some characteristics of
the broadcaster or system operator’s
editorial judgments involved in the use
of the news story exemption, which is
recognized in FECA, BCRA, and
Commission regulations. 2 U.S.C.
431(9)(B); 2 U.S.C. 434(f)(3)(B)(i); and 11
CFR 100.132. Thus, a broadcaster’s
decision to provide free airtime for
communications will not create liability
for the person that produced the
communication.

c. 11 CFR 100.29(b)(3)(ii) Additional
Definition for Presidential Primaries and
Conventions

BCRA defines electioneering
communication to include
communications that “in the case of a
communication which refers to a
candidate for an office other than
President or Vice President, is targeted
to the relevant electorate.” 2 U.S.C.
434(f)(3)(A)(1)(III). BCRA then defines
“targeting to the relevant electorate,”
referring to Congressional candidates
only. 2 U.S.C. 434(f)(3)(C). Thus, as
discussed in the NPRM, a plausible
reading of BCRA is that a
communication that refers to a
presidential or vice-presidential
candidate does not need to be targeted
to the relevant electorate to qualify as an
electioneering communication. 67 FR
51,134. Under this interpretation, a
communication that refers to a clearly
identified presidential or vice-
presidential candidate and that meets
the timing and medium requirements
for electioneering communications
would be considered an electioneering
communication, without considering
the number or geographic locations of
persons receiving the communication.
For example, a television ad that clearly
identifies a presidential primary
candidate that is run anywhere in the
United States could be considered an
electioneering communication if the ad
aired within 30 days of a primary
election taking place anywhere in the
United States, even if, in the States in
which the ad actually aired, the primary
election were months away or had
already taken place.

The Commission expressed concerns
regarding this interpretation in the
NPRM. Such a sweeping impact on
communications would be insufficiently
linked to pending primary elections,
may not have been contemplated by
Congress, and could raise constitutional
concerns.5 So interpreted, the
restrictions on electioneering
communications would take effect even
if an ad were aired only in a State that
has already held its primary, and thus
would restrict ads more than 60 days
before a general election, arguably in
contravention of BCRA.

The Commission invited comment on
three different interpretations of BCRA’s
requirements for an electioneering
communication that refers to
presidential or vice-presidential primary
candidates. The Commission first
proposed two alternative regulatory
provisions addressing this issue when it
defines how a BCRA provision would
apply with respect to presidential
candidates. 67 FR 51,134. One
alternative was linked to BCRA’s
definition of “electioneering
communications’” as communications
“made within * * * 30 days before a
primary * * * election.” 2 U.S.C.
434()(3)(A)H)I)(bb). In contrast to 2
U.S.C. 434(H)(3)(A)({) (1), which is
expressly limited to candidates other
than President or Vice President, section
434()(3)(A)(1)(I) refers to “candidatel[s]
for Federal office”” without qualification.
Thus, candidates for President are
included among those contemplated in
section 434(f)(3)(A)@1)() and (II).
Consequently, the express language of
the statute permits the Commission to
define when a communication that
refers to a clearly identified candidate
for President is made within 30 days
before a primary or national nominating
convention.

The Commission proposed that a
communication that refers to a clearly
identified candidate for President would
be “publicly distributed within 30 days
before a primary election, preference
election, or convention or caucus of a
political party,” only where and when
the communication can be received by
50,000 or more persons within the State
holding such election, convention or
caucus. (This portion of the
“electioneering communication”
definition was included as Alternative
1-B in proposed 11 CFR 100.29(b)(4).)

5 Considering the 2000 calendar, such an
interpretation would have resulted in nationwide
application of the electioneering communication
rules to communications mentioning a presidential
or vice-presidential candidate for more than 270
days between late-December of 1999 to the election
in November 2000.
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As an alternative means of addressing
the concerns about the potential sweep
of the electioneering communication
provisions to presidential primary
candidates, the Commission proposed
that a communication would be
considered an electioneering
communication only if it can be
received by 50,000 or more persons in
either a State in which a presidential
primary will occur within 30 days, or
nationwide if within 30 days of the
national nominating convention of that
candidate’s party. (This provision
appeared in the proposed rules as
Alternative 1-A in 11 CFR
100.29(a)(1)(iv).)

Separately, the Commission sought
comments on whether BCRA’s
electioneering communications
restrictions as applied to
communications depicting presidential
and vice-presidential candidates could
not be triggered by a primary election,
but would be limited to the 30 days
before a party’s national nominating
convention and the 60 days before the
general election. 67 FR 51,135. This
interpretation was based on the
phrasing of BCRA’s limitation of
electioneering communications to those
made “within 30 days before a primary
or preference election, or a convention
or caucus of a political party that has
authority to nominate a candidate, for
the office sought by the candidate.” 2
U.S.C. 434(f)(3)(A)({)(I1)(bb) (emphasis
added). This interpretation viewed the
restrictive adjective clause ““that has
authority to nominate a candidate” as
modifying all the preceding objects:
Both “‘a convention or caucus of a
political party” and ‘“‘a primary or
preference election.” Because the
presidential candidates of the two major
parties can only be nominated at their
party’s national nominating convention,
no State primary or preference election
would satisfy this aspect of the
definition. Thus, the only
communications that refer to major
party presidential candidates that could
be considered electioneering
communications are those within 30
days of the convention or 60 days of the
general election.

Many commenters addressed this
issue. Three commenters believe that
any effort by the Commission to make
the 50,000 person standard applicable to
communications that refer to
presidential candidates is inconsistent
with the plain language of the statute.
Twelve commenters rejected this view,
supporting either Alternative 1-A or 1—
B. Many of the comments discussed the
effect of the alternatives on national
nominating conventions. Most of those
who favored Alternative 1-A, the

addition to the general definition of
“electioneering communications,”
stated that they did so because they
approved of its express application to
communications 30 days before the
national nominating convention. They
argued that the national nominating
conventions are elections with a
national effect, so the relevant base of
viewers or listeners for a
communication shortly before a
convention is nationwide, like the
general election. One of those who
favored Alternative 1-B, the
specification of how “made within 30
days before a primary election” would
apply to presidential primaries,
suggested that the Commission expand
the alternative to cover ads 30 days
prior to the conventions. Another
commenter who favored Alternative 1—
A also stated that Alternative 1-B would
be sufficient if expanded to address
explicitly national nominating
conventions. Only one commenter was
opposed to including national
nominating conventions. That
commenter argued that because only
delegates can vote at national
nominating conventions, it is
inappropriate to require that the
communication reach more than 50,000
persons nationally.

Commenters who rejected the
interpretation that electioneering
communications cannot be related to
presidential primaries because none
have “the authority to nominate a
candidate” described the narrow
interpretation as plainly inconsistent
with BCRA.® In doing so, the comments
argued that the clause “that has
authority to nominate a candidate,”
modifies “‘a convention or caucus of a
political party” only, so that “a primary
or preference election * * * for the
office sought by the candidate” is not
modified by the “authority” clause. The
enclosure of the “authority” clause in a
pair of commas supports this reading of
the provision, according to these
commenters. The principal
Congressional sponsors of BCRA were
among those who endorsed this
interpretation.

The Commission declines to interpret
BCRA to exempt presidential primaries
from the electioneering communication
provisions. The Commission also rejects
the interpretation of BCRA that would
lead to a nationwide application of the
electioneering communication
provisions with respect to presidential
primaries. Instead, the Commission has
determined that in defining “publicly

6 The lone commenter who supported the
interpretation preferred it because of the more
limited result.

distributed,” the regulation will further
specify how a communication is
publicly distributed within 30 days of a
presidential primary or preference
election or a national nominating
convention. Given the number of states
that hold presidential primaries over the
course of several months using a variety
of methods to select delegates to the
national nominating conventions, the
Commission is issuing clarifying
regulations. Similarly, the multiple days
over which national nominating
conventions generally are conducted
also call for specificity as to precisely
when the 30-day period begins and
ends. New § 100.29(b)(3)(ii) incorporates
the language from Alternative 1-A in
the NPRM and uses the device of
Alternative 1-B, which was defining
“publicly distributed” in these
circumstances. Thus, under 11 CFR
100.29(b)(3)(ii)(A), in order to qualify as
an electioneering communication, a
broadcast, cable, or satellite
communication that refers to a clearly
identified candidate for his or her
party’s nomination for President or Vice
President must be publicly distributed
within 30 days before a primary election
in such a way that the communication
can be received by 50,000 or more
persons within the State holding the
primary election.

One commenter inquired whether the
30-day period prior to a national
nominating convention begins 30 days
prior to the first or last day of the
convention. A plain language reading of
BCRA leads to the conclusion that the
period to which the electioneering
communication provisions apply begins
30 days prior to the first day of a
convention or caucus and continues to
the end of the convention or caucus. For
each day within this period, at least one
day of the convention or caucus will be
in the subsequent 30 days. The
Commission specifies in the final rule at
§ 100.29(b)(3)(ii)(B) that the period
begins running 30 days before the first
day of the national nominating
convention.

The Commission notes that a caucus
or convention that selects or apportions
delegates to a national nominating
convention or expresses a preference for
the nomination of presidential
candidates would be considered a
primary election pursuant to 11 CFR
100.2(c)(2), 100.2(c)(3), and 9032.7. In
some States, caucuses or conventions
that occur prior to the statewide caucus,
convention, or primary determine the
distribution of the statewide delegation
to the national nominating convention
among candidates for President or Vice
President. In such cases, the
Commission would likely consider the
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caucus or convention that selects or
apportions delegates to a national
nominating convention to be the
triggering event for purposes of the 30-
day period in 11 CFR 100.29(a)(2). In
light of the variations in party
procedures among the States, and in
order to avoid confusion over which
event in a political party’s nominating
process in a particular State will trigger
the 30-day electioneering
communication period for candidates
for President or Vice President who seek
that political party’s nomination, the
Commission will publish on its Web site
a list of the one event for each political
party in each State that triggers the 30-
day period for candidates for President
or Vice President who seek that political
party’s nomination.

The Commission has also determined
that a similar clarification for the 60
days preceding the general election is
unnecessary because the date of the
general election does not vary across the
States. Without the ambiguity caused by
the multiple dates and jurisdictions of
the primary elections, BCRA’s plain
language clearly establishes the time
period for electioneering
communications related to the
presidential general election. 2 U.S.C.

434(f)(3)(A)())(ID)(aa).

4.11 CFR 100.29(b)(4) Clarifying
Primary and General Elections

The Commission’s current rules at 11
CFR 100.2 contain definitions of
“general election,” “primary election,”
“runoff election,” ‘“‘caucus or
convention,” and “special election” that
will be applicable to 11 CFR 100.29.
Under 11 CFR 100.2(f), a “special
election” can be a primary, general, or
runoff election. BCRA, however, groups
“special election” with general and
runoff elections for purposes of an
electioneering communication. In the
NPRM, proposed § 100.29(a)(2) would
have clarified that, for purposes of
section 100.29, “special elections” and
“runoff elections” would be treated
consistently with 11 CFR 100.2(f); that
is, they could be considered primary
elections, if held to nominate a
candidate; and general elections, if held
to elect a candidate. 67 FR 51,132.

Several commenters supported
proposed § 100.29(a)(2). The principal
Congressional sponsors of BCRA were
among the supporters, and they also
noted that Title II of BCRA will not
apply to any runoff or special election
resulting from the 2002 general election.
See 2 U.S.C. 431 note (BCRA,
§402(a)(4), 116 Stat. at 112). In order to
be consistent with section 100.2(f), the
final rules incorporate the language of
proposed § 100.29(a)(2). However, the

final rules place the provisions
pertaining to special or runoff elections
in 11 CFR 100.29(b)(4).

One commenter found the
Commission’s definition of these terms,
both in existing regulations and in the
proposed regulations, to be problematic.
This commenter argued that the
definition of “election” should be
restricted to include only elections in
which the candidate referred to is
running, citing another party’s primary
as an example that should be excluded.
The Commission agrees, and has added
language to proposed § 100.29(a)(2) to
clarify that a primary, preference
election, convention or caucus held by
a political party (including those that
constitute a special election or a run-off
election) triggers a 30-day period that is
only applicable to candidates who seek
the nomination of that political party.
Thus, for example, the date on which
the Libertarian Party’s candidate for
Senate is nominated would have no
bearing on communications that refer to
a clearly identified candidate who seeks
the Democratic Party’s nomination for
the same Senate seat, unless a candidate
were to seek the nomination of both
parties for that Senate seat.

The same commenter also stated that
no legitimate purpose is served by
including elections in which a
candidate is unopposed, as required by
current 11 CFR 100.2(a). The final rules
follow the proposed rules because
nothing in BCRA or its legislative
history reflects any Congressional intent
to distinguish between elections in
which a candidate has opposition and
those in which he or she does not.

A commenter requested clarification
regarding “‘preference election” as used
in 2 U.S.C. 434(f)(3)(A)(1)(I1)(bb) and 11
CFR 100.29(a)(2). Section 100.2(c)(2)
defines a “preference election” to be a
primary election, while, in contrast,
BCRA'’s electioneering communication
provision refers separately to primary
and preference elections. However, the
Commission believes no substantive
difference was intended, so the
proposed regulation at 11 CFR
100.29(a)(2) follows the statute.

The same commenter also raised the
issue of an independent candidate’s
ability to choose when the primary is
considered to occur pursuant to 11 CFR
100.2(a)(4). The final rule text does not
specifically state the Commission’s
intention in this regard, as the
Commission decided it was not
necessary to address the issue at this
time.

This commenter also expressed
concern that the dates of non-major
parties nominating conventions may not
be widely known among members of the

public. BCRA’s reference to a
convention of a political party that has
authority to nominate a candidate for
the office sought by the candidate is not
limited to major party conventions.
Consequently, the Commission does not
have the authority under BCRA to
exclude non-major parties by regulation.

Finally, the commenter questions the
application of the timing requirements
for electioneering communications in
States that may have precinct, county,
district, or regional caucuses or
conventions that select delegates to the
statewide caucus or convention. As the
commenter points out, the statewide
caucus or convention has the authority
to nominate a candidate, so the
statewide caucus or convention satisfies
§100.29(a)(2). If none of the earlier
caucuses or conventions has the
authority to nominate a candidate, by
definition, they would not mark the end
of a 30-day period under §100.29(a)(2).
This same analysis also answers the
commenter’s concern about States that
have caucuses or conventions prior to a
primary election. For example,
Connecticut and Utah have conventions
prior to primary elections scheduled for
the 2002 Congressional races. BCRA’s
limitation on “conventions and
caucuses” to those ““that [have] the
authority to nominate a candidate”
addresses this situation by excluding
convention and caucuses that do not
have that authority. As noted above in
connection with 11 CFR 100.29(b)(4), a
caucus or convention that selects or
apportions delegates to a national
nominating convention would likely
mark the end of a 30-day period of
electioneering communications; the
Commission will provide guidance on
its web site on a State-by-State, party-
by-party basis.

5. 11 CFR 100.29(b)(5) Definition of
“Targeted to the Relevant Electorate”

BCRA defines “‘targeted to the
relevant electorate” at 2 U.S.C.
434(f)(3)(C) as a communication that can
be received by 50,000 or more persons
either in the Congressional district the
candidate seeks to represent, in the case
of a candidate for Representative,
Delegate, or Resident Commissioner to
the U.S. House of Representatives; or in
the State the candidate seeks to
represent, in the case of a candidate for
the U.S. Senate. The NPRM included
proposed § 100.29(b)(3) that followed
the statutory language, and that
proposal is now made final at 11 CFR
100.29(b)(5). NPRM, 67 FR 51,133. The
commenters who addressed this
provision agreed with tracking the
statutory language in the regulation and
focused their comments on the






















































