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Acting Assistant General Counsel ® T3
Federal Election Cormission 2‘1 =z
999 E Street, NW

Washington, DC 20463

Re:  Notice of Proposed Rulemaking, “Disclaimers,
Fraudulent Solicitation, Civil Penalties, and
Personal Use of Campaign Funds,” 67 Fed. Reg.
55348 (August 29, 2002)

Dear Mr. Vergelli:

These comments copcerning this notice of proposed rulemaking (“NPRM") are submitted
on behalf of the American Federation of Labor and Congress of Industrial Organizagons
(“AFL-CIO™), the national federation of 66 national and international unions representing over
13 million working men and women throughout the nation. We address one aspect of the
NPRM': its proposal, to be set forth at 11 C.F.R. § 113.1(g)(1)(i))(D), defining prohibited
“personal use” of campaign funds to include “salary payments to a candidate or any other
compensation for income lost as a result of the carpaign for federal office.” The AFL-CIO
opposes this proposal because it appears w conflict with the Federal Election Campaign Act
(“FECA™), as amended by the Bipartisan Campaign Reform Act (“BCRA™) 0f 2002, and, even if
the Cornmission has discretion on the matter, compelling policy reasons counse] against the
proposal and in favor of issuing a regulation that explicitly authorizes salary payments, at Jeast

under some circumstances.

Current FECA § 313, 2 U.S.C. § 439a, provides in pertinent part: “Amounts received by

! 1n so confining its comments, the AFL-CIO should not be understood to express a view
in favor of or against any other aspect of this NPRM.
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a candidate as contributions that are in excess of any amount necessary to defray his
expenditures . . . may be used by such candidate” to defray expenses as a holder of federal office,
for contributions to an Internal Revenue Code (“IRC™) § 501(c) organization, or “for any other
lawful purpose,” including transfers to political party commitrees; but, “no such amounts may be
converted by any person to any personal use” other than expenses incurred in holding federal
office.

Prior to 1995 the Comrmission’s regulations did not define “personal use” or enumerate
examples of expenses that § 439a prohibits; rather, the meaning of this provision was elucidated
in advisory opinions and enforcement proceedings. In Advisory Opinion (“AQ™) 1992-1, the
Cormrmission was unable to secure four votes for 2 response 10 an inquiry by a candidate as to
whether or not he could lawfully enter into a contractual arrangement with his principal
committee under which the committee would pay him a salary of $3,000 per month (a rate less
than his salary in his usual occupation as a research scientist) to compensate him for the time he
expended providing services to the campaign, including managing it and making public
appearances. In the simultaneously issued AO 1992-4, the Commission similarly deadlocked
with respect to an inquiry by an unemployed candidate as to whether or not his campaign could
defray a reasonable amount of his and his wife’s monthly living expenses so that he could spend
full time gathering signatures to qualify for the ballot and so his wife could assist his campaign.
The Commission did determine, however, that the campaign lawfully could hire the candidate’s
wife and pay her a salary *to compensate her for services provided to the campaign. It is the
Commission’s view that the wide discretion accorded political committees for their expenditures
allows the campaign to choose the personnel it wishes to employ.” Id. (footnote omitted).

The Commission subsequently undertook to define by regulation “personal use” and to
enumerate examples of prohibited expenses. Notice of Proposed Rulemaking, “Expenditure;
Personal Use of Campaign Funds,” 58 Fed. Reg. 45463 (August 30, 1993). The Commission
proposed to define “personal use” generally to mean “any use of funds in a campaign account of
a present or former candidare to fulfill a commitment, obligation or expense of any person that
would exist irrespective of the candidate’s campaign or responsibilities as a Federal
officeholder.” Id. at 45466. The proposed regulation also included 2 non-exhaustive list of
prohibited personal uses, including “[t]he payment of a salary 1o the candidate” and two
alternative formulations prohibiting the payment of a salary to a candidate’s spouse or other
family membexr absent the performance of services for the campaign. Id.

After receiving comments, the Commission issued a revised NPRM seeking additional
comments. Proposed Rule, “Expenditure; Personal Use of Campaign Funds,” 59 Fed. Reg.
42183 (August 17, 1994). This proposal included a different general definition of “personal
use™; “any use of funds that confers a benefit on a present or former candidate or a member of
such a candidare’s family that is not primarily related to the candidate’s campaign or the ordinary
and necessary duties of the holder of Federal office.” 1d. at 42184-85. The proposal included 2
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similar Iist of prohibited uses as in the original NPRM, including “[tJhe use of funds to pay the
candidate a salary,” but it did not address the issue of a salary to a candidate’s spouse or other
family member.

The Commission issned its final, current personal use regulations on February 9, 1995.
Explanation and Justification, Final Rules, “Expenditures; Reports by Political Commitiees;
Personal Use of Campaign Funds,” 60 Fed. Reg. 7862. The Commission adopted the
“irrespective” test set forth in the initial NPRM, explaining:

The irrespective definition is preferable to the alternative version
because determining whether an expense would exist irrespective
of candidacy can be done more objectively than determining
‘whether an expense is primarily related to the candidacy. If
campaign funds are used for a financial obligation that is caused by
campaign activity or the activities of an officeholder, that use is not
personal use. However, if the obligation would exist even in the
absence of the candidacy or even if the officeholder were not in
office, then the use of funds for that obligation generatly would be
personal use.

1d. at 7863-64. The Commission enumerated particular expenses that would comprise “personal
use,” including:

Salary payments to 2 member of the candidate’s family, unless the
family member is providing bona fide services to the campaign. If
a family member provides bona fide services to the campaign, any
salary payment in excess of the fair market value of the services
provided is personal use.

Id. at 7874; see 11 C.FR. § 113.1(2)(1)(E)(F). The Commission agreed with commenters who
“argue(d] that family members should be treated the same as other members of the campaign
staff.” 60 Fed, Reg. at 7866. The Commission could not agree, however, on whether or not to
prohibit salary payments to a candidate; and, in its explanation it merely reviewed the range of
comrments received and reported its inability to reach a majority view on the issue. Id. at 7866-
67.

The candidate salary issue recurred in 1999 in an advisory opinion request by a House
candidate who sought to enter into a written contract with his campaign committee to receive a
salary sufficient to offset the business income loss attriburable to the amount of time he spent on
necessary campaign activities, according to a formula predicated on his average monthly income
of $5,000 per month as an independent remodcling contractor. The Office of General Counsel
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presented alternative draft advisory opinions to the Commission, one approving and the other
disapproving the payment, in light of the Commission’s deadlocks in 1992 and 1995 on the
overall issue. See Agenda Document No. 99-23 (February 18, 1999). The Commission
subsequently voted 4-2 (Commissioners McDonzld, Thomas, Sandstrom and Wold voung
affirmatively, and Commissioners Mason and Elliott dissenting) in favor of the so-called “no”
draft. Minutes of an Open Meeting at 3 (February 25, 1999).

AO 1999.1 offered several reasons for its conclusion. First, the majority determined that
under the proposed arrangement the campaign commitree would “do indirectly what it cannot do
directly; i.e., pay for expenses that are not related to [the] campaign.” Second, the Commission
stated that a candidate’s performance of candidate functions “traditionally” occurs “regardless of
remuneration” and “are not new or zdditional services which a candidate brings to a campaign,
but instead are activities inherent in any candidate’s campaign. Paymentof asalarytoa
candidate would be based on the false premise of the Committee's purchasing something that it
would not otherwise possess.” Finally, the Commission distinguished between the payment of a
salary and the payment of “‘additional expenses jncurred in connection with conducting (the]
campaign, such as travel to campaign events and additional child care related to those events.”

Section 301 of the BCRA repeals and replaces current 2 U.S.C. § 439a. New § 439a(a)
sets forth four “[p)ermitted [u]ses” of contributions, including “otherwise authonzed
expenditures in connection with” a candidate’s campaign, ordinary and necessary expenses
incurred by the individual as a federal officeholder, contributions to IRC § 501(c) organizations,
and transfers to political party committees. New § 43%a(b)(1) provides that a contribution “shall
not be converted by any person to personal use” and § 439a(b)(2) codifies the so-called
“Srrespective test” by providing that such unlawful conversion occurs “if the contnbution or
amount is used to fulfill any commitment, obligation or expense of a person that would exist
irvespective of the candidate’s election campaign . .. ." Section 439a(b) then Lists nine such
expenses that largely correspond with the itemization in current 11 CF.R. § 113.1(g)(1)(D),
including the omission of salaries for candidates, but also omits, unlike the regulation, salaries
for a candidate’s family members.

The legislative debates over the BCRA in 2001 and 2002 contain no reference to the
salary issue, nor, indeed, any discussion whatsoever of Section 301, with one exception. Ina
colloquy between Senator Lieberman and Senator Feingold on March 20, 2002, just before the
Senate voted on final passage of H.R. 2356, Senator Feingold stated:

[While [Section 301] is intended to codify the FEC’s current
regulations on the use of campaign funds for personal expenses, we
do not intend to codify any advisory apinion or other current
interpretation of those regulations.
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148 Cong. Rec. S2143 (daily ed. March 20, 2002).

In the current NPRM, the Commission proposes to add to the BCRA list of personal uses,
largely using the same language as in current § 113.1(g)(1), including verbatim the conditional
prohibition on salary payments to 2 member of a candidate’s family. But the Commission also
proposes 1o add a prohibition on “salary payments to 2 candidare or any other compensation for
income lost as a resuit of the carnpaign for federal office.” See proposed § 113.1(g)(1)B(D, 67
Fed. Reg. at 55356. The NPRM explains this proposal as follows:

Neither pre-BCRA, section 4392 nor new section 439a directly
address this issue, but the Commission believes that the proposed
addition of candidate salaries to the list of impermissible personal
uses is consistent with the non-exhaustive list Congress included in
amended section 439a(b)(2). The Commission notes that it failed
o reach a four-vote majority vote on this issue when it considered
the personal use rules in 1995 (60 FR 7867 (February 9, 1995)),
but it has since addressed this issue in Advisory Opinion 1999-1.
Comments are sought as to whether this interpretation is

appropriate.

67 Fed. Reg. at 55353-54. The NPRM further states that “Congress codified the regulatory
irrespective test” in terms “virtually identical to the Commission’s description™ in its current
regulation, so "the Commission will, therefore, continue, post-BCRA, to apply the irrespective
test as before.” Id at 55354.

We submit that the proscription under any circumstances of a campaign’s payment of a
salary to the candidate is not supported by the BCRA. First, it is not embraced by, and
contradicts the principle underlying, the “irrespective” test.  As noted above, revised
§ 439a(b)(2) precludes a campaign’s use of a contribution “to fulfill any commitment, obligation
or expense of a person that would exist irrespective of the candidate’s election campaign . ...”
This definition and the new statutory list of prohibited items concem only specific personal
expenses that a candidate, the same as non-candidates, ordinarily would pay for. The definition
of “personal use” does not comprise a payment 1o, as opposed to an obligation of, 2 candidate,
and an undifferentiated salary is qualitatively different from an arrangement whereby a campaign
reimburses 2 candidate for a specific personal expense. Rather, a salary may replace income that
otherwise is lost or foregone precisely because of the candidate’s clection campaign, not '
“yrrespective” of it. Indeed, the text of the proposed nule explicitly acknowledges this causation,
as it deseribes the prohibited expenditures as “[s]alary payments to a candidate or other
compensation for income lost as a result of the campaign for federal office” (emphasis added).
Cf. Internal Revenue Service National Office Technical Advice Memorandum 9516006 (January
10, 1995) (principal campaign committee’s payment of wages to its candidate for services
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rendered to the campaign as a candidate are “exempt function” expenditures within the meaning
of IRC § 527).

AO-1991 incorrectly termed a salary payment is an “indirect” means to accomplish what
cannot be done directly. Indeed, the Commission historically has distinguished a general salary
from a personal expense, reasoning that the fact that a salary is later devoted by the recipient to
persoral uses is a “secondary” outcome of the campaign’s payment of the salary, which is
directly for services to the campaign. See, .2, AO 1995-29. As the General Counsel’s “yes”
draft of AO 1999-] put it, such secondary use is “the natural result of 2 payment of salary to
anyone providing services to a campaign.” Indeed, that principle underlies the current
regulations and advisory opinions that permit & campaign’s payment of a salary to the family
member of a candidate for actual services rendered.

Moreover, in both AQ 1999-1 and current § 113.1(g)(1) the Comrnission has stated that a
campaign can legitimately pay for a candidate’s expenses that ordinarily are of a personal nature
if they increase because of the campaign, specifying items such as travel, vehicle use and child
care. Each of these expenses results from a volitional cheice by a candidare to undertake certain
campaigning, presumably because the ¢andidate believes the effort is helpful or necessary to win
the election, and the Commission accordingly authorizes a committee’s use of contributions to
pay those expenses despite their “personal” dimension. Indeed, the rationale underlying the
permissibility of those expenses clashes with the reasoning in AO 1999-1 that a candidate
“inherent[ly]” performs services as a candidate and so should not be paid to do so, and that travel
and child care expenses are different because they must be “incurred in order to enable the
candidate and immediate family members to attend campaign related events.” For, by the same
token, a candidate may make the volitional choice to forego or curtail his or her regular
employment because the candidate finds it advisable or necessary to devote more time to the
campaign, including attendance at campaign-related events, so the loss of income oceurs only
because of the campaign. That is - - to adjust the language of AO 1999-1 - - “[p]ayment ofa
salary to a candidate would be based on the correct premise that in such circumstances the
Committee is purchasing something that it would not otherwise possess” — the candidate’s time.
Cf. AD 1982-64 (deeming as contributions to a candidate’s principal committee moneys he
solicited after his campaign ended in order to pay off personal loans he incurred during the
campaign in order to pay his living expenses because he had reduced his ordinary cmployment
and consequent income so he could spend sufficient time carnpaigning).

Indeed, in promulgating its current “personal use” regulations in 1995, the Comumission
noted that many possible expenses, including “some expenses that do raise personal use issues],]
cannot be characterized as either personal or campaign related in the majority of situations,” and
so should not be included in a per se list. The Commission instead left such expenses o case-by-
case detenminations, and in doing so “reaffirm{ed] its long-standing opinion that candidates have
wide discretion over the use of campaign funds. If the candidate can reasonably show that the
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expense at issue resulted from campaign or officeholder activities, the Commission will not
consider the use to be personal use.” 60 Fed. Reg. at 7867.

The General Counsel’s “yes” draft of AO 1999-1 succinetly presented the foregoing
analysis:

The Commission acknowledges that the candidate’s salary will ultimately be used
for some of the per se and other expense categories listed above, but the ultimate
use of the salary funds by a recipient is of secondary concemn 1o the nature of the
expenditure itsclf. Since the payment of 2 candidate salary is not on the per se
list, it must be analyzed under the general definition at 11 CFR 113.1(g). A salary
plan that is specifically tailored to enabling 2 candidate to take time off from his
full-time job so that he can participate fully in his campaign would not be
personal use. Your salary proposal permits you to prepare for and attend
campaign eveats, solicit contributions by phone or otherwise, participate in the
formulation of campaign strategy, and remain current on campaign issues. Thus,
the salary payments are an expense necessary to the campaign that would not exist
but for the candidate’s need to engage in campaign activity. See Advisory
Opinions 1996-34, 1995-42, and 1995-20 (which permitted the expenditure of
campaign funds for child care or family travel to enable the candidate and
immediate family members to atiend campaign events).

Second, the NPRM acknowledges that revised § 439a does not address the salary issue,
and the Commission erTs in suggesting that the new provision gives implicit support for the
proposed prohibition. In enacting BCRA § 313, Congress easily could have codified AO 1999-1
by including among the enumerated prohibited uses the payment of a salaxy to a candidate. But
Conggess declined to do so. And, the scant legislative history of § 313 chiefly includes Senator
Feingold’s assertion, just before finat passage, that this section’s intent was to “codify the FEC’s
current regulations on the use of campaign funds for personal expenses,” but “not . . . 1o codify
any advisory opinion or other current interpretation of those regulations.” Given the revised
staturory text and this assertion, Congress may reasonably be understood to have signaled that it
did not accept AC 1999-1.

At the very least, Congress left the Commission with discretion as to how to deal with the
salary issue, including rejecting the conclusion reached in AQ 1999-1. And, in fact, compelling
policy reasons warrant a regulation that affirmatvely authorizes salary payments, at least in
some circumstances. Waging an effective race for Congress (let alone the presidency) requires a
candidate to spend substantial time fundraising and campaigning, requirements that may only
increase in degree when the BCRA takes effect. But § 441b(a) precludes a corporation, labor
organization or national bank from paying a salary or wages to 2 candidate-employee for time the
employee dovotes o his or her candidacy. Even an unincorporated entity (other than a labor
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organization) can pay only 3 1,000 per election to a candidate ($2,000 effective January 1, 2003}
that it employs for werking time during which the candidate campaigns. An employed non-
sncumbent candidate who lacks sufficient savings, uneamed income or spousal or other non-
contribution support to replace lost income ordinarily cannot afford to forego paid employment
in order to campaign compettively. In stark contrast, incumbent Members of Congress running
for re-clection or for other Federal office draw their full public salaries -- $150,000 per year,
scheduled to rise to $155,000 on January 1, 2003, plus fringe benefits -- regardless of whether,

and to what extent, they spend their time campal gning.

The cost of campaigns has risen in recent years, even measured only in “hard” dollars,
federal campaign spending is destined to increase dramatically when the BCRA''s increased
contribution limits take effect, and campaigns for Congress more often get underway early
during each two-year election cycle. A candidate, to be viable, must devote a significant portion
of his or her time to the campaign for many months before 2 primary election, nominating
convention or general election. A non-incumbent candidate who must confine campaign work to
evenings and weekends or other non-working time operates at a substantial disadvantage to an
incurnbent, who is free to campaign at all times without any reduction in compensation. And,
this non-incumbent is at a similar severe disadvantage to a wealthy opponent who does not rely
upon a regular paycheck to make ends meet. Congress is already largely a domain for
incumbents with safe seats and the well-off. The Commission simply should not adopt a rule
that is not required by its govemning statute and that would place election to federal office further
beyond the practical reach of ordinary citizens.

Indeed, the interpretation we urge would foster more competitive elections, and at no
additional public expense. Allowing challengers and other non-incumbents to apply a portion of
the private contributions to their campaigns to 2 fully disclosed salary would enable them to
devots as much time and effort to campaigning as can their incumbent opponents whose salaries
are publicly financed, and as can relatively wealthy candidates who can afford to campaign full-
time.

We also submit that there is little likelihood of abuse if candidate sataries are authonzed.
Section 434 would require that all such payments be reported, subjecting any salary arrangement
to tirnely scrutiny by voters, the media and opposing candidates. Indeed, we are unaware of any
history of abuse of the opportunity to be paid a salary that existed before AOL 1999-1 proscribed
it.

Moreover, the Commission could condition such arrangements on the inclusion of
various safeguards. For example, a regulation could preclude incumbent Members fom drawing
a salary and cap the non-incumbent candidate’s salary at that candidate’s foregone or lost income
or at a percentage of the rate of pay and benefits applicable to the Federal office sought. The
“yes™ drafl of AQ 1999-1 spoke in terms of 2 “reasonsble” salary set at a “fair market value”
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structured so as not to “‘enrich” the candidate. Additionally, the regulation could require that the
salary be paid pursuant to a written and publicly disclosed agreement between the commitiee and
the candidate. As the “yes” draft also pointed out, in AO 1987-1 the Comumission rejected a
candidate’s post-election effort to be paid lost wages by his principal committee only because
there was no such prior contract between them. And, the salary payments and benefit coverage
could be temporally limited, to end, for example, no later than 60 days after the general election
(or 60 days after the primary election or convention if the candidacy ends there); the “yes” draft
approved a duration of 90 days for such a “winding down peried.”

In sum, under either an analysis of the Act, as now amended, or upon consideration that
sound public policy favors enbancing citizen participation in, and access to, all aspects of federal
elections, we request that the Commission decline to adopt the proposal in the NPRM that a
campaign’s payment of a salary be prohibited in al! instances, and recommend that the
Commission instead promulgate a regulation that permits such payments under defined,
reasonable circumstances.

If the Commission conducts a hearing on this NPRM, the AFL-CIO would welcome the
opportunity to testify about this issue. Thank you for your consideration of our views.

Laurence E. Gold
Associate General Counsel
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