FEDERAL ELECTION COMMISSION
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Aprl 11,2002

MEMORANDUM

TO- The Commission
General Counsel
Stafl Director
Publi¢ Inpfommation
Prass Office
Public Records

FROM: Rosemary C Swith /%,

. '\_._fk ]
Assistant General Counsel //
EUBJECT.  Pelitien [or Rulemaking filed by the CBS
Broadeasung INC., et al.

Atlacbed is u Petilion for Rulemaking submitied on April 10, 2002 by severul
major news organizations. The OfMice of General (Zounscl is in (he process of preparing a
responsc o the petition in accordance with 11 CFR Part 200, 404 expects to forward a
Nolice of Availability for the Commissions consideration in the near fulure.
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Re: Petilion for Rulemaking of CBS Broadeasting Inc., American Broudcastiip

Companies, Inc., Belo Corp., Cox Enterprises, Inc., Gannett Co., Inc., the NaApnal

Associution of Broadcasters, Nations| Broadcasting Co., Ing,, News America
Incorporated, The New York Times Company, Post-Mewsweck Stations, Inc., the
Radio and Television News Directors Association, the Society of Professional
Journalists, and Tribune Company.

Dicar Chairman Mason® April 92002

On behalf of the above nows organizations and teade associations representing
members of the press, | am pleased to enelose a copy of a Petition for Rulemaking that
15 being filed with the Commission on Weadnesday, Apnl 10, 2002, The petition asks
the Comrmission 10 amend Section 110.13 (&) ol its rules to make clear that the
spensorehip of 2 debate between pohitical candidates by a news organyzation (or o rade
associntion represeniing news ofganizations or journalists) does not constitute an

illegal corporate campaign contribution or expenditure in violaten of the Federal
Election Campaign Act,

Sincercly,

&'w-—-{ & 7 n u(:._

David M. Mason
Chairman
Federul Election Commissian
0999 [ Streats, NW
Wachrrglon, D.C, 20463
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STATEMENT OF INTERESTS OF PETITIONERS

CBS BROADCASTING INC. (“CRS™) operates the CBS Television Network and,
through the CHS News Division, provides news end public affairs programming to more than
200 affiliated te)evision stations nationwide, as well as 10 radio stations affiliated with the CBS
Radic Networks. CBS i5 an indirect wholly-owned suhsidiary of Viacum Inc., a diversified
media company which vwns and operates 34 ielzvision stations and more than 180 radio
stations {19 of which have an all-news or news/alk furmm_], along with inlerests in broadgast
and cable television networks, molion picture production and distribution, book publishing,
haome video, television program production and distribution, theme parks, enterainment

licensing, online eénterfainment and information, and outdoor advertising.

AMERICAN BROADCASTING COMPANIES, INC. ("ABC™), a wholly-owned
subsidiary of the Walt Disncy Company, operates 4 nationat ncws organization thal provides

news and public affairs programming 10 televigion and radio stalions owned by or affiliated

with ABC across the country.

BELO CORP., (“Belo™) it a diversified media company, and otvns 19 lelevision

statiuns, owns oI Operales s1x cable news channels, und puhlishes tuur daily newspapers,

including The Datlas Mot g News. witl) o combired circulation ihat exceeds 300,000,

COX ENTERPRISES, INC.,, (“Cox™) operates the Allan Jotirnal-Constinmion
newspaper, awns Cox Broadeasting, Ine., Cox Newspapers, Ing.. and Cox Interactive Mcdia.
i
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Inc., and owns a majoriry of the shares of the publicly-traded Cox Communications, Ine and
Cox Radio, Inc., which collectively operate numerous 1elevision and radio stations, daily

newspapers, web sites and cable systems throughowt the United States,

GANNMNETT CO, INC,, (*Cannett) is a large diversified news and information company
baving operations in 4.3 states, the District of Columbia, Guam, the Tnited Kingdom, Belgium,
Germany, Italy and Hong Kong, Gannett owns 95 daily newspapers iu the United States
{including USA TODAY) having a cornbined daily paid circulatnon of 7.7 million, a variery of
non-daily publicarions, 22 television stations covering 17.7 percent of the welevision housebolds
in the United Siales, and has more than 100 web siles in the 1inited States end the United

Kingdom In addition, Gannetl is invalved in a varizty of other media ventures.

NATIONAL ASSOCIATION OF BROADCASTERS (“NAB™) is u trade associalion
that promoles the interests ol radio and television boadeasters belore Congress, federal

agencies aud (he couns. NAB represents more than 1,100 television statiops and 6,100 radie

stations.

NATIONAL BROADCASTING CO., INC, (“NBC") is a diversificd media company
that produces and disinibules news, catertaininent and spnrts programming via broadeus!
ielevision, cabie 1efevision. the Tnlermnst and mther disribution chonnels. The NDE News
division provides news and public affairs programming to more than 200 affiliated 1elevision
staitons a€ross the country. iucluding 13 stations whicly are owned and operated by NBC and

i
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whicl also separately produce and bioadcast local news and public alfairs programs. NBC also

owns and aperates cable network CNBC, and operaies and jointly owns {with Microsoft)

MSNBC, g 24-hour cable news natwork.

NEWS AMERICA INCORPORATED ("News America™) is a multi-faceled
entertainment and media company with aperstions in filmed entertainment; book, newspaper
and magazine publishing; and television programming, production, distribution and licensing.
Through direct and indirect subsidiaries, Mews America owns and operates the Fox Television
Newwork and 33 welevision stations. Through a subsidiary, News America also owns and
operates Fox News Channel, a 24-hour all news sable channel that is currently available to over
67 millicn .S, cable and DBS hauseholds. Fox News Channel also produces a weekend

politizcal commentary show, Fox News Sunday, for broadesst on the Fox Television Metwork.

THE NEW YORK TIMES COMPANY (" Times Company”) is a diverai/ied media
company that publishes The New York Times and The Boston Globe and 16 olher newspapers.

tt also owns and operales cight television stations, two radio statipus and more than 40 web

siles.

POST-NEWSWEEK STATIONS, INC. (“Pust-Newsweek™) owns and operates six
network-affihated television stations, and is a subsidiary of The Washington Post Company, the

publisher of, nmong miher newspapers and magazines, The Warinngron Post and Newswoeek

WisguTing,
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RADIO AND TELEVISION NEWS DIRECTORS ASSOCIATION ("RTNDA™ is
the warld's largest professional organization devoled exclusively 1o elestronic journalism.
RTNDA represenis local and network news executives in broadcasling, cable and other

electrenic media in more than 30 couatries.

SOCIETY OF PROFESSIONAL JOURNALISTS (“ST)™) The Soclety of
Pralessional Journalists is dedicated to improving and protecting journelism. It is the nation's
largest and most broad-based journalism organization, dedicated 1o encouraging the free
practice of journalism ard stimulating high standards of ethical behavior. Founded in 1909 &s
Sigma Delta Chi, SP) promoles the free flow of informaion vital (o a well-informed citizenry;,
works 10 inspire and cducate the next generation of journalists; and protects First Amendment

guarantees of freedom of speech and press.

TRIBUNE COMPANY ("Tribune™} is a diversificd mediy company, operating
businesses in broadcasting, publishing and on (he Internet. Tribuno operates |1 leading
English-language daily newspapers, ineluding Los Angeles Thmes, Chicago Tribune; Newsday:
The Dottimore Sun; South Filorida Sun-Sentinel: (vlandy Sentinel: The Hartford Courani; The
Mernmmg Cali (Allepwown, Pa)), Daily Press (Newporl News, Va.); and The ddvocaie
(Stwmford, Coon.). Tribune also owns and operates 23 major-markel Letavision stalions.

including national superstation WGN-TV, and reaches more than 80 percent of (LS television

households,
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Before the
FEDERAL ELECTION CQMMISSION
Washingion. D.C. 20463

In the Marer of.

PETITION FOR
RULEMAKING RE:
SPONSORSHIP OF
CANDIDATE DERATES
BY NEWS
ORGANIZATIONS

et o N — e v

To:  The Commissicn

PETITION FOR RULEMAKING OF
CRS BROADCASTING INC,; AMERICAN BROADCASTING COMPANIES, INC;
BELO CORP.; COX ENTERPRISES, INC.; GANNETT CO.,, INC,; NATIONAL
ASSOCIATION OF BROADCASTERS; NATIONAL BROADCASTING CO., INC.;
NEWS AMERICA INCORPORATED; THE NEW YORK TIMES COMPANY; POST-
NEWSWEEK STATIONS, INC,; RADIO AND TELEVISION NEWS DIRECTORS

ASSOCIATION; SOCIETY QF PROFESSIONAL JOURNALISTS; TRIBUNE
COMPANY

INTRODUCTION

In this Petifon fur Rulemaking, a group of imedia cotnpanies and trade organizations
representing broadeasters. newspapers and journahists (“Perivioners™) respeetflly recuest that the
Federal Election Coomnission ("FEC" or “Commission™) amend 11s regulations to make ¢lear thar
thie sponsarship of a debale betw cen political candidates by a news orpamzation (ar a related
trade association) docs not sonstitnle an {llegal corpyrate campaian contribution or expendinure

n viofatton of the Federal Election Campaign Act (*FFCA™ or the A"




Thar proposition, we suspact, would be regarded as self~evident by almos! everyone --
public officials, candidates, journalists, political party members and vaoters alike. Indeed, its
converse would never cven occur to most ¢itizens. Yet since the late 19705, this Commixsion
has inaintained that a news orpanization’s sponsorship of such a debare could indeed be
congidered an illegal corporete campaign contribulion, punishable as a crime, unless the debare
participants bad been selected in accordance with with rules prescribed by the FEC.  Under the
cuerent version of those regulations, news arganizations must adhere 16 so-celled “pre-
established objective crteria' in selecting debate pamicipants - rather than simply exercising
thear good faith news judgment - al the risk of running afoul of the Federal Election Campatgn
Act!

This petition derived its original impetus from complaints brought by fringe candidaics
seeking Lo force their inclusion in dehares spounsered by several of the petitioners on the pround
that there had been no “objecuve criteria™ juslifying the sponsers’decisions not @ invite them.
In one of thuse complaint, a fringe candidate in the 2000 New York senatorial race — who
ultimately drew only one percent af the vole — asked the FEC L override a decision by WCRS-
TY, New York, not to include him in alclevised debate betweer Hillary Clinlon and her
Repullicun opponent, Rick Larzio.® Another such complaint involved similar charges against
the co-sponsors of a candidate debale (WBZ-TV and Fhe Busion Globe) by a primary candidare
for Congress wha complained that here were no “objective criteria” for excluding W fom

participation «» despite the deciderdly objective facts that (1) he did not qualify for die hallot unul

! 1CER & L5 (e},
2 See, MUR 5102 WCBS-TV s owned hy peblioner CRS Broadeasting [ne.. an indirect
whnlly owned subsidiary of Viacom Inc,
A
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1he day before the debate was taped, (2) had never held public office of any kind, snd (3] was
totally unknown 1o the professional joumnalists respansible for the debate, including one with
ninetecn years ot experience b the Boston market.?

Bur although this petition wag engendered by the increasing efforts of marginal
candidates 1o indoce this Commission, oo the basis of the “objective criteria® requirement, o
second-guess the cditorial judgment of professional joumalists in telecting debate pariicipants,
the recent cnaciment wf the Bipartisan Campaign Reform Act of 2002 (the “Campaign Reform
Act™}* makes consideration ol these fssues by the Commission sspecially timely.

One of the principal goals of the Campaign Reform Act was to close a perceived
loophole in the present law regarding corporaic campaign cxpendilures. Thus, under the present
statute and applieable coun decisivns, corporations and labor unions are prohibited from making
expenditures [or messages that directly endorse or oppase a candidate for {ederal office, but
allowed to make such expenditures for so-called “1ssue ads™ attacking or supporting identified

candidates. sa dong as the ads do nut expressly advocate the candidute’s clection of defeat, * In

-k

Sce, MUR §224. WBZ.TV is owned by Vigeom [nc., the parent of petitioner CBS

Broadcastng Inc. The Beston Globe it owned by by petitioner New Yurk Times
Company

4 17 L. 153; 116 Stat. 81 (enacted JLR. 2356, March 27, 2002).

[ order o avind vaguensse issues that wonld have renderad the law uncanstitutional, the
Supremne Court has construed (he prohibitions of the Federai Eleciion Campaign Act as
applying only to expenditures or conununications “express[ly] ... advoca|ing | the
election ar defear of s clsarly Wenlificd candidate,” Buckley v, Valeo, 423 LS, 1, 44
{1976). 'The eitect has becn 1o allow corporations and labor unions 1o make expendilures
for “issue ads” free of regulation. See, Florida Richr jo Ly v Lamar, 238 F.3d 1288
(11* Cir. 2001). Curezess for Responsibie Governmenr v Dovidson, 236 F.3d 1174 (o
Cir. 2000%, Perry v, Barden, 231 F3d 133 (47 Cic 2000Y: ermonr Right 1o Life, Juc. v
Sorrell, 221 F3d 376 (28 Civ 20000, Funcher v, Federal Elvction Conpission, 928 F.2d
3
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order to elinunate this seeming anomaly, the Campaign Relorm Act adds to the prohibitions of
(he existing siatue a ban on corporate or union disbursements for “any . . . glectioneering
communication.” * For purposes of this provision, an “electioneering communication.” is
defined a5 a “broadeast, cable, or saicllite communication . . . which refers 16 a clearly
identified candidate for Federal oflice” and {s made within 60 days of a general, or 30 days of &
primary, election.’ Significantly, this definition expressly excludes a cornmunication “whicl)
constitutes i candidate debate . .. conducted putsuent to regulanons adopted by the
Commission.™ *

The cxclusion of candidate debates from the definition of prohibited corporate and union
“clectionesring communication{s]” is y&t ancther indicalion of Congress’ clear inlent, discussed
in detail below, for the sponsorship of such debates by news organizations to remain unaffecied
by legislation prohibiting corporatc campaign “contributions™ and “cxpenditures.” Nenetheless,
because the exclusion applics by its teims only to debates "conducied pursuant to regulations

odapted by the Cammission.” the provizion is not self-executing: the adoplion of rules by W

468 (1% Civ,), cerd. dented, 502 U.S. 820 (1991, Federal Eleciion Commission v. Cantral
Long istand Tax Reform Jmmediately Commitice. 616 F2d 45 (2d Cir. 1980); Mairne
Right to Life Committee v. Federal Election Commirnee, 914 F. Supp. § (D. Me.), affd,
98 F.3d 1 (1" Cir. 1996), cerr. denied, 522 U.S. 810 (1997); Federal Eleciion
Comntission v. Christion Action Network, 894 F, Supp 946 (W.D. VA, 1993), off d, 97
F.3d 128K (4" Cir. 1994). Similarly, political partics have been able to spend unlimited
amounts of “sofl money™ for “issue ads.” See. Colorado Republican Federal Campnign
Comntitiee v. Federal Election Commission, 518 11,8, 604 (199%),

6 107 P.L. 155, §203 (a).
7 . aL § 201 (n).
3 1d
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FEC will be required le give the exempuion effect. Indeed, under the Commission’s exisring
repulations, news organizalions aranging a candidate debate must select participants in
accordance with “pre-esiablizhed objective crirena” in order 1o avoid having their sponsorship
lubeled an illegal corporate campaign contribution or expendirure.

The Campaign Reform Act direcis the Commission to promulagate regulations to carry
o ils provisions no later than 270 days after its enscrment* The Commission will therefore
shortly have o consider the rules it should adopt 10 implement the Aet’s exclusion of candidare
debates from the definuion of prohibiled “eleciioneenng communications.” For all the reasons
ser forth below, the Cummission should use this accasion to make clear thal the Federal Election
Campaign Act’s proscription of corparawe campalgn contributions and expenditures, as well as
“electionesring communications,” hias no epplication to debates spansored by news organizalionsl
and related tade associations.

Bt ¢ven apart from the need to promulagate regulations pursuant to the Campaign
Reform Act, innnediate action by the Commission on this 133ue 1s necessary, First, in light of
1he plain conflict between the present regulation and the First Amendment (see dicnssioo al
pages 21-2E mfra), the FEC should nol wait until the effective date of the Camprign Refarm
Act (November 6, 2002} to make ¢lear that yicws organizations do not violate the criminal law
hy relying an thejr ovn editial judgment in scleeting the patticipanis in a debate. Morcover,

the suevival of the Act’s restricnons on Velechuneering comniunications™ - and therefore (he

td. at § 442 {c). This applics 10 provisions of the Act ather than thuse carrying out Title |
(reguluting ihe receipt and expendilure of “soft money” by pulitical pariies), which must
be promulgated within 90 days of enactiicnt.

0 107 PI 155§
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debatg exemplion included in those provisions -- is not guaranteed. Those provisions of the Act,
among others, are now being challenged in two lawsuits. " Although petitioners take no position
on the merits of these actions, the issues involved ure generally regerded as being difficult, and
the ouicome of the liligation uncertain.® Whal fs certain, however, is that the Cammission’s
current debate regulation cannot be reconciled with either the First Amendmient or the clear
intent of Congress in enaciing the Federal Election Campaign Act. The Cominission should not
deluy proeeedings 1o repeal ot amend Lhis badly ttawed rule based on sssumptions regarding the
outeome of litigation concerning the Campaign Reform Act,

1u the discussion that fallows, we will shaw that the Commission’s current debate
regulation is plainly inconsistent with the intenl of Congress in edopting the Federal Election
Campaign Act; is logically irreconcilable with the Commission's own rulings thal media entities
do not violate the Act by providing free time o candidatey; and eonfliets with long-established
policies of the Federal Conununications Commission (“FOC™) concerning the presentation of
cempaign debares by broadcasters. Even more fundamentally, the debate mile is manifestly
unconsiitutional, since it Joex nothing to advance the purpose of preventing corruption or the
appearance of eorruplion in the politice] process - the objectives which the Supreme Court has

heid are “the only legitimate and cnmpelling government interests thus far identified for

1 Se¢, McConnell v. Federal Election Compussian , Case No. __, 11.5.0.C., D.C.. March
27,2002 Narional Rifle Asscciation v Federol Eleetian Commission. Cuse Na, 02-0381
[CKX), US.D.C, D.C., March 27, 2002

£ See, e.g, Neil A. Lewis, "Coming Next. Landinark Ruhng so Campaign Money Figh,”
The New York fimey, March 23, 2002, s1 A-13,

]
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restricling {First Amendment rights in the regulation of] campaign finances ” FEC v. National
Conszervative Palitical Action Computiee, 470 U5, 480, 496.97 {1985).

It is manilestly illogical wo consider the sponsorship of candidate debates -- which aie
oflen eharacterized by the panicipants’ slinging attacks on one angther -- 1o be campaign
“centributions.” And it is past time for the Commizsion to abandon its anomalous assertion of
authorily aver such debales presented Uy the news media. Petitioners respecifully urge the
Commission promptly to commence a rulermaking procecding 1o make clear, onge and for all,
that it has no jurisdiction over the sponsorship of debaies by the clectronic and print press, or by

trade organizations made vp of press cntities or journalisis.

1. THE DEDATE REGULATION I8 CONTRARY TO THE CLEAR, INTENT OF
CONGRESS THAT THE COVERAGE OF POLITICAL CAMPAIGNS BY NEWS
ORGANIZATIONS REMAIN UNAFFECTED BY ENACTMENT OF THE FEDERAL
ELECTION CAMPAIGN ACT

There ean be little question that the FEC's existing debate regulations are fandamentaily
al odds with the cxpress and unambiguously stated intent of Congress (hat the Commission
refraju from involving wself in thiy area in the guise of regulaling campaign finunce, In order ta
sppreciate the full extent of Lhis eonflict, it is necessary brielly to review the history of the
FEC's efforts 1o regulate the sponsorship of candidate debates by news arpanizations.

From the time the Fadera] Elecrion Campnign Act was adopied, Congress made
absaliely clew thal ihe statute was nol intended 1o affect the tradinenal - and egnstitulionat v
prolected -- role of the msututonal press 1 iuforming the public about the candidates and issues
in federal clection campuipns. Although the Act essentially just recedified the exisling

prohibition in Title 18 of carporace contributions and expenditares nwade 1 vonncetion wilh'” &
-
i
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federal election.® a new provision was added expressly exempling from the definiton of
“expenditure® any “news siorv, commentary, or editorial distributed throngh the facilities of any
broadcasting stauon, newspaper, magazine or other perodical publication, unless such facilities
are vwned or controlled by any political party, political commitice or candidale.™™ The
exemplion was intended, sccording to the House Commirtee Report on the legislation, ta
“assure[ ] the unfettered nghi of the newspapers, TV networks, and other media 1o cover and
comment oo politieal caropaigns.”

Given this clear staternent of Congressional purpase, it mighi hava been expecled thar the
FEC would sieer cleat of purperning to regulate the sponsorship of candidate debates by news
orpanizations. Unfortunntely, however, the Conunission bas never disavowed its authority w
regulare such debaies, and in fact has actively assericd its jurisdiction 1o do s0 on several
occasions,

Thus, in 1977, the FEC hagan an inguiry inlo the sponsorship and financing of federal
candidate debates by the League of Women Vaters and other organizations.” In that proceeding, a
number of news organizations {iled comments urging the Commission not 10 (ake any vclion that
might adversely affect the willingness and ability of the [ cague and other impanial groups 1

sponsuar such debates. More fundamentally, they urged that the Commission should. on

13 Compare, 2 1180 § 441b and (ermer Section 313 ol the Corruprt Praclices Act. discussed
i {dfed Staees v IO, 335 WS, 106 (1948).

14 JUSC a3 (9830,

15 HE. Rep 33-1739 93d Coog., 2d Ress. at 4 (1974). In defining “contribution” and
“expenditure 7 (he FEC s regulations truck the statutory exemption.

16 42 I'ed Reg. 33846 (July 12, 1977,
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consulutional gieunds, disclaim any authority over the sponsorshup of debates by the broadcast
and print press.”

Almost two years later, the FEC transmitted to Congress proposed regulations that
purported to exempl cerlain “non-panisun” debates sponsoned by tax-exeinpt organizations from
the Act’s limitations on "contributions” or “expenditures” in connection with federal elections.
However, ignonng the concerns cxpressed by press organizations, the proposed regulatioa and the
accompanying explanation failed to make clear that the repulations did not apply tn debates
sponsored by the news media. '

Because of this emission, the proposed regulativns were susceptible of Ihe interpretation
that the sponsorship ol a federal candidate debale by a corporate news organization was an jllegal
“expenditure” ar “contributiou” prohibiled by the Act. This potentinl was not lost on the Senate,
which quickly voted to disapprove the regulations.” In his statement on the resolution of

disapproval, Senator Pell stated:

Tr was Congress™ inlent In cnacting ledera) election laws (o saleguard
the integnty of the eleclorat process largely by means of campaign
Onance disclosure. The laws were not inlcnded (o imipede the fTee
flow of information to the voters, or disrupt the dialog amonp
candidates for political office.

See, e.g., Comments of CBS Ing., Federal Candidates: Sponsorship and Firancing of
Public Debales, [1led September 30, 1977

1% See, 44 FR 39348 (July 5. 1979}

1y 125 Cong. Hee. S 12821 {daily ed. Seplember 18, 1979), Under the Act, the Cotrmssian
15 required 10 trausimit regulations that it propeses le adopt W the House of
Representatives and the Senale 11 neither House disapproves the rezulavions within

thiny legislative days, the Compission may ther proceed (o pramolpale them. 218C §
438 (d).

W0 4 Along sumilar lines, Senoior 1atfield stated.
o
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Following the Senate’s rejection of its proposed debate regulations. the FEC opened a
new rulemaking proceeding. In its nolice conceming the rulemuking, the Commission stated that
(he proposed regulations that it had previously rransminted 1o Congress “were not intended ta
address the 1ssue of whether incorporated news media slaging and covering candidale debates
would be penmnissible under [the Act).™ But rather than clearly stating that its proposed
regnlanions weuld not be apphicable 10 the sponsorship of cendidale debales by news
organizations, the questions posed in the Commission’s notice suggested that il was still
entertaining the possibility of asserting jurisdiclion over such debates? Despite eomumients filed
by news organizations once sgain requesting that the Commission clearly disavow any such intent
-- e1ther Ly expiessly so slaling in explanatory language or by interpreting the existing stainory
exemption for any “news story, editorial or comunentary™ to include debates -~ the Commission

explicitly lield that debates spongored by the press were nof covered by the statutory

! am concerned Lhat the Federal Election Commission’s
proposed regulations on the funding and sponsership of
candidate debates represent an unwarranted intrusion of new
Federal regulatiom inta the political process, and are nat in
kecpiug with Congressional inlent in enaeting the Federal
campalgn laws. | express my own coneern that the record is
hare of any evidence of abuse.

Id.
a4 44 Ted Reg. 39162 {(Qeinber 12, 197%).
2 Far example, the Commission sought informalion on the Drequency of press-sponsored

debates, the selection of canduliaes for inclusion, the sale of advertising in and adjacent 1o
such debates. und the exclusivity of FCC jurisdiction over broadcasters. 1d
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news media exemption? Further, insiead of recognizing that (he regulanion of candidate debates
arvanged hy news arganizations was bevond its siatulory mandaie -- let alone its constitusioual
authority -- 1he Cammission proposed new regulations stating, among other things, that non-profit
organizations and media cntilies could stage “non-partisan” debates. “Non-partisan” debates were
defined as thuse that *[did] not promote cr advance one candidate over another.”™

Althnugh this sizmdard might have proved to be acceptably non-intrusive if interpreted in
the same manner as (he FCC applied its similar test for determining whether a broadcaster's
coverage or sponsorship of a candidale debate qualified for exempdon from the “equal
opportunilies™ requirement® it soun becarne apparene that the FEC did not view the scope of its
authorily in so limited o manner. Thus, in February 1980, while the proposed regulations were
still before Congress, the Commuission lfound “reason (o believe” that The Nashua Telegraph was
about 1o violete the Act by sponsoring a debate between Ronald Reagan and Geotge Bush,

without inviling he other Republican candidates in Lhe New Hampshire primary 1o partivipate.

23 44 FR 76734 (Dec. 27, 197%),

24 Id.

25 See, 47 U.L.C. £ 315 (a). The FCC considers a broadeaater’s presentation of a candidate
debate 10 be exempt frown “equal Gme” requircmerss so long as its decision 1o sponsor the
debate reflects its bona fide news judgment, rather than an intent 1o serve the interests of
any candidate. Sce, discussion at pages 19-20. infiw. lronically, in promulgating the
regulabion discussed in the text, the FEC stated ils belief that “sufficient safeguards as 1o
the nonpartsanship of debates staped by broadcastery are set forth in the Communications
Act, most particularly |Section] 315, and the present regulaliony and interpretations of e
Federal Communiealions Commission under this scetion.™ 44 FIR aL 76735, However.
the FEC's subsequent actions in the Nashue T olegreph case - not w mention the
‘objective enlena” requireinent of its present debate regulauon -- arc completely
inconsistent with the FCC's approach onder Secuion 315 of affording deference 1n the
neves juderents ol broadeasicrs. ahsent circumstances clearly suggesing that s

broadeaster’s sponsonship of a debale was intended o Taver a parhicular candidaie or
candidatcs.

11
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After the Commission threatened 1o seek iyunclive relief 10 prevent the debate, the newapaper
wilhdrew lunding for the event.™
Following this unprecedented action by the Comunission, thiere were renewed calls for

Congress to disapprove the Commmssion's proposed debate regulations. Although neither the
Housc nor the Senate did 5o, Congress” inaction plainly did not refleet approval of the
Comnission’s cxpensive view of ils authority to interfere in the journalistic judgments of news
organizations. Thus, in explaining his relugtance to support rejection of the proposed regulations,
the Chairman of the House Communications Subcomminee, Liene] Van Deerlin, noted thai the
propesed rules would clarify the uncertainty ereated by a previous FEC policy slawement about the
ability of nen-pnrtisan and noh-profit organizations, such as the Leagne af Women Vaters, o
accept corporale conuibutions for the spansorship of candidare debates -- an uncentainty which
Chairman Van Deerlin noled had “chilled .. if not frozen ... sponsorship and funding of political
debates”™ However, in a floor colloquy with Representative Frenge], Chairman Van Decrlin
agled his concemn ahout Lhe provisions of the pending regutations thar purporied “{Lo] ‘grant’ news
organizanons the already well recognized privilege of sponsoring debates.” and then qualified (ias
privilege by requiring that the debates be “non-partisan.”™ Chainman Van Deerlin stated:

The FEC's failure 16 Jefine this non-partisan requirement created

enormious uncertainty aud widespread fear that the Coinmission had

pul iself i a posilion 10 second-guess the news judpiment of
profesaonal news orgenizalions regarding which candidates should

6 See, Cong. Rec.at H1821 {March 12, 1980}; Lou Canoon, “Reagan Forees (o Pay Cose
H Debiate With Bush,” The Hashingion Posr, February 320 1980, p. A-2: Walter IR
Mears, “Bush. Reagan Square (4T in New Hampshire Tomaht,” Associated Press,
February 23 1980,

bk Cong. Rec. at HIB2T {March 12, 1980).
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paricipate in specific debates. It seemns to me that its action in the
MNashua Telegraph case justifies that fear.®

Asked by Representative ['renzel whether “our lailure o velo these repulations will concede
stalutory authority to the FEC w fully involve itsell” iz the sponsorship of cendidate debates by
rews organizations, Chairman Van Deerlin replied that it “[a)bsolutely [wouid] not.™ Noting that
“lhe intended ramifications of this approval have teen made abundantly clear to the FEC,™
Chairman Van Deerlin quoted approvingly a letter from ouse Administraton Comminee
Chairman Frank Thompson o the FEC admonishing the Commission lo

be reluctant in enforcing these regulations to substitute its judgmenr of

thz propriely of a particular debate for the on-the-gpot judgment of the

sponsor. Belore the Commission should choose to take any acuon, it

should be clear on the face of a complaint that the sponsoring, of the

debale invelves somelhing other than the gond faith editarial

judgment of the sponsor. The mere facl that a debate does not include

the fuli Oeld of eligible candidates should not in i1self be reason 10

believe that the debate Jalls vulside these regulations ™

Fallowing this clear expression of Congressional intent, the Cemmission did not attempt

Lo apply 1he Act’s prohibition ol corporate campaign expenditures to the sponsarship of candidare
debales by the news media for the next fiffeen years, In 1995, however, in & rulemaking
procecding undertaken primanly to furthe: define the characierisiies of “express advocacy™ of a

candiclate’s election or defent -- the only fund of independent campaign speech that, according to

the Supreme Court, could constitatianally he regulated™ -- the Conimission once zgain purporied

b Id al Hig22.

14 Id.
ai Id.
3i See, discassion ot page 23 and nate 62, infia.
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10 adapt standards poverning the kind of debate that could be legally sponsored by news
orgamizations, Although climineting the word “non-panisan™ from the repulation, the
Comumission added a hew requirement for establishing that a news organization's sponsorship of
a debate did nol constitule an illcgal corporate campaign “contributjon™ or “expendinie”
namely, that the news organization sclect the debate participanis in accordance with “pre-
cstablished objective entena.”™ The Commission cautioned slaging organizations thal they
would be “well advised to reduce their objective crileria 10 writing,” 0 That they could “show
buw they decided which cundidates w invite 1o (he debate,™ Moreover, in # complete reversal of
the position expressed in promulpating its 1979 debats: repulations, the Cammission ruled aut
major party slatus es a valid “criterion” for selecting the participants in a debaie.™

In short, the Commission ignered Cougress’ admonition that it “[not] substitute its
judgment of the propriety of a perticular debate for the on-the-spat judgment of the sponsor,” and
thal it nod inlervene in such maners unless it were “clear on the face of 4 complainy [tha] the
sponsoring of the debate involves soinething other than the goad fauh editorial judgniem of the
spunsor.’

Bul even apant from such Conpressicnal statements explicitly warning the FEC against

second-guesting the editorial judgments of the press as o the appropnale pariicipants i a

37 &0 FR %4260, 64262 (December 14, 1993).
33 Id.
Kt (@, Compuore, 49 FR a\ 767353,

43 See, Letter dated March 10, 1980 from Representalive Frank Thompson, Ir,, Chairuran,
House Commilles on Administration. lo Rohert O, Tieown, Chairman, Federal Ehection
Commission, reprinted al Conp. Rec, HIS22,
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candidate debate, it 15 completely clear that Congress ¢id nol intend For the Act 1o affect basic

press functions of thigkind. Thus, as noled abave, when Congress recodified the longstanding

prohibition against corporate campaign conbribulions or expenditures in adopting the 1974

amendments to the Federal Eleciion Campaign Act, it ook pains expressly to exempt frorn the

definition of expenditure any “news story, commentary, or eduorial distributed through the

facilities of any broadcasting stauon, newspaper, magazine gr other periodical publication, unless

such facilities ure owned or controlled by any political party, political commitiee or candidate, ™

Tn discussing this provision, the House Committee Report on the 1974 amendments 1o the Act

stared:

"l

-l

| The exemprion] make[s] it plain that it is oot the intent of the
Congress in the present legislation to limu or busden in any way
the first amenduient freedoms of the press Thus, [the exemption]
assures the unfettered right of the newspapers. TV networks, and
other media to cover and comment on polilica] campaigns.”

2USCE 431 (9 (M) (). Nuowbly, Congress cdded this provision despite the faet that &
predecessor statute had already been narvowly imerpreted by the United States Supreme
Court. Thus, in Umited States v, CIO, 335 U.S. 106 (1948), the Courtaffumed the
dismigsal of an indictment against a labor organization and tig president under Section
313 of the Corrupl Practices Act, which prohibiled corporations and lahor unions from
making any coulribution ur expenditure in connection with a federa) ¢lection. The
indicrment charged that the delendagnts bud violated the statuie by pubhishing an ediroris
in a union newspaper urging he siection of a particular congressional candidaie.
Although the disirict court had held such an application of 1he law 1o violate the First
Atendwent, the Supreme Coeurt did not find 1t necessary 16 reach thal 1ssue. Tnstead,
based on stalements made during the Scnaie dehate concerning the Jegwlation, and the
“urave] | doubt | as loils constitutionality” that weould anse under the government’s
interpretation ol the law, the Court fownd thal, in peehibiting soion “contribtions” and
“expenditures.” Congress had not intended to outlaw the publication in question, 1d at
121-23. A conuary interprefation, the Count noted. would be inconsistent with Conpress”
clear ohjeclive “[not] lo pass any legislation that would (hraaten interfercace[ | wilh the
privilepes of specch or press.” 1d, at 120,

H.IL Rep. 9321239, 93d Cnng., 2d Sess. at 4 (19747,
15
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Although Congiess did not use the word "debate™ m enacting the press exemption, there
can be linde doubr that it wm-ﬂd have regarded FEC oversight of cendidate debares staged by
the press as burdening “the unfertered night of the . . [news) media to cover and comiment on
patitical campaigns.” And any doubt on this score thal might conceivably have been thought to
retnain is clearly dispelled by the express stalements of key Congressinen that the Comnmission
was “[a]bsolutetly not™ 1o involve itself with campaign debates absent the clearest indication of
inlent 1o favor one candidate over another.

The Commission’s debate regulation is therefore manifesily contrary to the intent of

Congress in enacting the 1974 amendments 10 the Federal Election Campaign Act. Ip addition, as

we now show, it is also gleringly inconsistent with the FECs own decisions involving the gift of

time by news outlets to candidates for the purpose ol presenting their views 1o the voters,

IL THE DEBATE RULE IS IRRECONCILABLE WITH OTHER
FEC DECISIONS REGARDING THE PROVISION OF FREE
TIME TO FEDERAL CANDIDATES.

In a series ol advisory opinions, the Commission has held that corporate madia outlers
may provide fres time to federal candidates without running afoul of the Federal Election

Canpaign Agct, construing such gifts of time as falling within the media exemption.® While this

38 See, e.g., Advisory Opinion 1898-17A; Advisory Opinion 1996-48, Advisory Opinion
1996-41, Advisory Opinion 1996-16, and Advisory Opinion 1982-44. All cited ppinjons
ar¢ available through the FEC's Advisory Opinion Search Page,
htp:/Merndon2. sdrde.com/ao/.
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interpretation is eminently sensible and unquestionably consistent with Congressional intant, it
cannet be reconeiled with the Comumission's ireaunent of media-sponsored debates.

In the first of these advisory rahings, the Commission held that an incorporated cable
nelwork would not violate the Act in providing a free two-hour block of time to both the
Demoacratic and Republican natiopal committees for campaign-related messages.” Without
raising any question s to whether tine would be provided to any minot party -- or the crilenia
that would govemn Lhe disposition of any third party requests for 2 similar opporunity -- the
Cuininission found the proposed programs to be covered by the media exemption. Noling the
intent of Congress wo “assure| | the unfeciered nght of the newspupers, ielevision neiworks and
other media to cover and comment on pobuical campaigns,™? the Commission characterized the
politicel parly presentations 1o be ielecast by the eable network as “commentar[jes).” In this
regard, the Commission siated:

Although the statule and regulations do not define “commentary,” the
Commisgian is of the view that commentary cannot be limited (o the
broadeasier. The exemption already includes 1he 1exm “editorial”
which applies specifically to the broadcaster’s point of vicw. In the
oploion of the Commission, “commentary™ was intended to gllow
third persons access 10 the media (o discnss 1ssues. The statute and
the regulations do not define the issues permitted (o be discussed or
the [ormat in which they are to be presented, nor do they sel a time
limit as 1o the length of the commen tary.”

Similarly, in response o a request from Rloomberg, L.P. ("Bloomberg"), the operator of

braadcast, cable and enline financial news services, the Coinmission in 1992 issued au Advisory

EL] Advisery Opinion 198244,
40 See, note 15 supra,

41 Id. at 4.
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Opinion stating that Bloowberg’s presenlation of an “Electronic Town Hall,” featuring
presidentia) candidates in separate appearances, would not constilule a prohibited contribution ar
expenditure under the Acl,™ Onee agoin, there was no representation by the sponsor thar all
candidates would be invited or that “pre-established objective criteria™ would be used in sclecting
the participants Indeed, the Bloomberg request seemed 10 suggest the opposile, since it
indicatcd thai the participants would be inviled to appear “in their dual eapacities as candidares
and oftice holders,” thus apparently excluding any non-vffice holder candidates, such as Roas
Ferot,

Nonetheless, citing the intent of Congress 10 “preserve the waditional role of Lhe press
with respect wo campaigns,” the Commission found e proposed programs lo be exempt. In this
regard, the Coinmission noted that Bloomberg essentially proposed "o create and cover a news
even! in much (he same way as a newspaper would arrange, Teporn, and eonunent on its uwn staff
interview with a political candidate or cover a press eonlerence.” Finding an this basis that the
Bloomberg news services were “‘press entities that will be acting as press entities,”™ the
Commission held that the proposed programs qualified for the media exemplion.

These decisions are plainly inconsistent with the Commission's treatment of candidate
debates. Thus, no Jess than the programs at issue in the DNC/RINC ruling, debates afford
candidales “access . . . lo discuss issues”; nonetheless, the Commission does not consider them as

qualifying for the per se exemplion afforded to “commentar[ies).” And while the number of

42 Advisory Opinion 1996-16.

43 Id., eiting Reader s Digest Association v. Federal Election Commission, 509 F Supp.
1210 (S.DUNLY. 19813,
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candidates pariicipating in eech program is the only difference between the programs “created
and covered” in the Bloomberg case, and the debates Lhat might have been “created and covered”
by anotber news organizanon, the Commission repards the former, but not the larer, as being
unqualifiedly exempt from the p;obibiiions of the Act,

Other cases could be cited,* but there is no need 1o belabor the point. The Commission’s
decisions regarding the provision of free time to candidates by media outleis are orally

irreconclable with its debate regulation.

1. THE COMMISSION'S REGULATION CONFLICTS WITH
THE FCC'S LONGSTANDING INTERPRETATION OF
SECTION 315 OF THE COMMUNICATIONS ACT
CONCERNING THE PRESENTATION OF CANDIDATE
DEBATES BY BROADCASTERS

Another reason for the Commission 10 amend its debate regulation is 10 eliminate the
eonflict that presently exists between i policies and thase of thie Federal Communications
Commission regarding the sponsorship of candidaic debales by broadcesrers,

(n 195%, Congsess amended Section 313 of the Communications Act 10 cxempt certain
categaries of news programming from the general requirensent that a broadeast station allowing
an an-air appearance by ane candidate grant “‘equal opponunities” on request 1o all of that
candidate’s legally qualified opponents. As the U.S. Court of Appeals for the D,C. Circuit has

observed, the intent of Conpress in amending the statute was to “take some risks with the cqual

14 See, nowe 38, supra.
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time philosaphy in order 10 permit braadeast coverage of on-the-spol news and 10 enable
broadcasters more flly to cover the political news. ™

Since 1975, the FCC has held a broadcaster's presentation of a candidate debare to be
“an-the-spot coverage af a bona {ide news event™ exempt (rom the “equal opportunities™
requirement.*’ In 5o doing, the ¥CC has expressly rejected assertions that all “major” or
“serions” candidates must be included in a debate in order for it 10 qualify for exempt status.”
Rather, the Commission has held that a broedcasier’s presantation of a candidate debate will be
exemnpt from “equal time™ requirements so long as the broadeast reflects its bona fide news
judgment, rather than an intent to serve the interests of any candidate * And candidatz debales
produced by a broadcastar, no less than those sponsored by an outside pany, are entitled 10 Lhe
news exemption ®

This Comunission has previously recagnizad the desirability of aligning its policies with
thase of the FCC. Thus, in approving the propesal of a cable television operator to provide free
time for spot advertising o [cderal candidales, the Commission ook note of the opinion of 1he

FCC's General Counsel that the provision of such time would serve 10 advance the purposes

43 Chiskolm v FCC, 538 F 24 349, 358 (D.C. Cir}, cert. denled, 429 1.8, 890 (1976).

44 47USB.C §315¢a) (1)
a7 See, e.g, Aspen Instiute, 55 FCC 2d 697 (1975), aff 'd sub nom. Chisholm v. FCC, supra.

48 Sev, Americarm independent Party and Eugene McCarthy, 62 FCC 2d 4 (1976), uff d sub
rnem. McCarchy v FOC, Case No, 76-1915 (D.C. Cir., Oct. 1978),

a9 See, Leonora Fulani, 3 FCC Red. 8245 (198R8); Political Primer 1984, 100 FCC 24 1476
(1984Y). American Independent Party and Eugene McCarthy, supra,

50 Henry Geller, 95 FCC 2d 1236 (1983,
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reflected by the “lowest unit rate” provision of Section 315 (b) of the Communications Act. 1n

this regard, the Commnigsion stated:
Congress has shown s clear, statutory interest in providing Federal candidates
wilth reasonably priced arrtime, ., . While the Federal Election Commuission
cannot surrender jurisdiction, nor simply defer w the FCC when our statutes
confliet, in this instance, the Communications Act provides imporiant guidance in
interpreting the Federal Election Campaign Aet by jlluminating the poticy
Congress intended 10 foster.”

The sane considerations are applicable here. Recognizing Congress’ clear intent o “ake some

risks with the equal time philosophy in order to permit . . . hroadcasters moze fully 10 cover the

political news,” the FCC has found it unnecessary to require journalists aruficially to enumerate

so-called “objective” ¢ritena for selecting the participants in candidete debates. Rather, absent

some indication that the seleclion has been made to favor the interests of s particular candidate, it

has chosen o rely on the good faith news judgment of broadcasters. Taking account of the

FCC's “guidance [as 10] . . . the policy Congress intended o foster,” this Commission should do

likewise,

IV. THE COMMISSION'S EXISTING DEBATE REGULATION 15
UNCONSTITUTIONAL

The most fundamental reason for changing the Commission's debate regulation is, of
course, that as it presendy stands it violates the Tirst Amendment,
In its seminal decision in Buckley v. Falee,” the Supreme Court made ¢lear that, in order

to be conslittional, campaign finance regulations most not uaduly inftinge on the freedoms of

51 Advisory Opinion 1998-17A,
52 424 11.5. 1 (1976).
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expression protecied by the Fimst Amendment. Observing that the “[d]iscussion of public issues

and debale on the qualification of candidases [is] integral to ... the system of governmean(

established by our Constitution,” the Court noted thai the “contribution and expenditure

limitations [of the Federal Eleetion Campaign Acl] operate in an area of the most fundamental

First Amendment activities.™ Accordingly, the Court held those restriclions W be “gsubject lo

the elosest scrutiny ™™

[n order to survive “the exacting scrutiny™ required by the First Amendment,** a

regulation must both advance a “sufficiently imporant government interest” and do so by

means “closely drawn" lo accomplish that end.” The Courl has siated that, when this test is

applied, the neceseary fit between ends and means requires thar “government .., curtail speech

oniy 10 the degree necessary 1o meet the particular problerm at band, and ... avoid infringing on

speech that does not pose the danger that has prompted regulation. ™

Applying Lhis test te the contribution limiations of the Federal Election Campeign Act,

the Buciley Court held that the principal legislative purpose asserted in their defense -- namely

the prevention of corruption and the appcarance of corrupiion -- was a constimutionally sulficient

justification fer regulation. Further, the Coun found thar the contribution limitations were closely

34

35

6

57

Id ai 14,
Id. a1 25.
Id. at 16,

Id. a1 25.

Federal Elgction Commission v, Massachusetts Citizens Jor Life, 479 1.8, 238, 265
(1956).
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drawn Lo serve thal end, since limiting the amount that any person ot group could contribute 1o a
candidate or political comminiee "entails enly a marginal restriclion” on the contributor’s
expressive rights.® According to the Court, while & conuribution “serves as a general expression
of support for the candidate and his views, [it] does not communicate the underlving basis for the
suppert.”™ Therefore, & limitation on lhe amount of money & person is permined to give to a
candidate or campaign organization “involves little direct restraint on his political
communicanon, for it permurs the symbolic expression of support evidenced by a contribution but
does not in any way infringe the contributor’s freedom (o discuss candidmes and issues.™@

By contrast, the Court found the Acl's restricrions on expenditures 1o “represent
suhstanrial rather than merely theoretical restraints on . . . politicel sprech.” Having constnued
the starute a5 applying only to expenditures or communications “express[ly] .. advocar{ing] the
election or defear of a clearly identified candidaie,”® the Coun held that the expenditwe limits
were rsufficienily related to preventng cortuption. Even if it were assumed, the Count noted,
that large independent expendiwres pose the same dangers of acius] or apparent carmuplion ag
larpe contributions,

[the stawte] does not pravide an answer thar sufficienty relates 1o the

eliminatian of those dangers. . . Solong as persons and groups
eschew expenditures 1hat in express teems advocate the election or

i 424 1.5 a1 20.

" Id. at 20-21,

60 [d. a1 21.
61 Id. a1 19.
62 1d. a144. The Court so construed the statute in order to avoid vagueness issues that

would have rendered the law unconstitutional.
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defeat of 2 clearly identified candidate, they are frec 10 spend as nuch

as they want 10 promote the candidate and his views. ... [This}

undermines the limitation’s effectiveness ... by facililating

circumvention by those seeking to exert improper influence upon a

candidate or officehalder.”
In fact, however, the Count did not accept the view that independent expenditures lend
themselves 10 cormuption. As a consequence, it found thal spending ceilings were not narrowly
drawm 10 promote an imponianl povernment interest. Evep independeit sxpenditures directly
advocating the election of a particular candidate, the Court said, “mey well provide liftle
assistance 10 the candidale’s campaign.™ Morcover, the Coun notcd,

[t}he absence ol prearrangement and coordination of an expenditure

with the candidate or his agent nol onty undermines the value of the

expenditure 10 the candidate, but alse alleviales the danger that

expenditures will be given as a quid pro quo for improper

commilimenis.”
Concluding that the expendirure limitations “heavily burden eore First Amendment expression”
while “fail[ing] 1o serve any substanlial guvernment interest in stemming the reality or
appearance of cormuption in the electoral process,”™ the Court invelidated those provisions of the
Act®

The Supreme Court has subsequentiy emphasized that, ip upholding the Federal Election

Campaign Act's cuntributicn limitations in Bucklep, it “idenlified u single narrow exception ta

03 Id. ar 4%,
54 Id. at47.
&5 1d.

66 1d. ar 47.48,
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the rule that limit[ing) ... political activity is) contrary 1o the First Amendment.™ Likewise, the
Court has emphasized that preventing the actuelity or appearance of cormuption remains “the onty
leginmate and compelling government interest[ ] . . . for restienng [First Amendment rights in
the regulation of} campaign finances.™"

These decisions make clear that the Commission’s regulation purporting Lo restrict the
news judgments of journalists in deciding which candidates should be included in a debate cannat
withstand constilulional review. Plainly, the staging of a debate between rwo competing aspirants
for public office cannut be considered a contribution o Their cempaigus in any meaningful sensc
of the word, since the participarts cannot control what happens at the debale and whether it wili
be helpful or harmful 19 their candidacies.”® And although the costs of saging a candidate debole

may, in Some sense, be said 1o be an expenditure by a corporate news organization™ “in

67 Citizens dgainst Renr Conmrol v. Berkeley, 454 U.S, 290, 296 (1981).
68 FEC v. Narional Conservarive Pelltical Action Comrnitree, supra, 470 U.S. al 496-97.

59 The elemerr of control 1§ central to whether the expenditure of money for political
expression is decmed a “contribution™ under the Act, Thus, for example, if a poliucal
advertisemeny paid far by a third party is contralled by or coordinated with a candidate, 1t
i= considered a contribution to that candidale. See, Buckley v. Valeo, sypra, 424 U.S. al
46-47; see also Federal Election Commission v. Colorado Republican Comumitiee, |21
S.Ct. 2351 (2001) (unlike independent cxpenditures by political parties on behalf of a

candidate, party expenditures which are coordinated with the candidate may be regulaied
consistent with the First Amendment).

30 Althongh the Supreme Court hax held that the First Amendment does not permit 1be
restriction of independent expenditures expressly advocating the election or defeat ofa
federa) candidate by an individual or a political party, see Buckley v. Valeo, supra,
Colorado Republican Federal Campaign Commitree v. Federal Election Commissian,
518 U.5. 604 (1996), it has sustained regulations prohibiting such expendituzes by &
corpuralton. See, Austin v. Michigan Chamber of Commerce, 494 U S, 652 (1990).
Notably, however, the Michigan statute upheld in Austin contained a media exemption
very similar to the one included in the Federal Elecuon Campaipn Act, Rejecting an
€qual protection challenge 1o the statite based on this provision, the Court observed thay,
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connection with” a federal election, that activity is also unquestionably 2 press function praiected

by the First Amendment. Since the nolion that a news crganization’s spensorship of @ debatc

between iwo oppasing candidates might result in its later receiving some sort of guid pra quo is

far-fetched in the extreme, regulating the news judgments of jownalists in this regard manifestly

does not serve to prevent the appearance of reality of corruption -~ “the only legitimate and

compelling government interest[ ™ which could conceivably sustain such an encroachment on

treednmm af the press.

Requiring a news organization's joumalistic judgments to be cabined within so-called

“pre-established, objective crilerin® would be lirccuncilable with the press freedom guaranized by

the First Amendment. As the Supreme Court has emphasized:

The choice of material to go into a newspaper, and the decisions made as 1o ...
treatmnent of public issues and public officials - whether fair or unfair — constiture
the exercise of editarial control and judgment. It has yel to be demonstrared how
government regulation of (his crucial process can be exercised consistent with
First Amendment guaranlees of a free press as they have evolved 1o this lime.™

H

in the ahsence ¢f the cxemplion, the Act’s prehibition of corporate campaign
expenditures niight “conceivably”™ have been interpreted as encompassing election-
related news stories and editorials. Because the media exception “cnsures thel the Act
docs not hinder or prevent the institulional press from reporting o, and pubhishing
editorials about. newsworthy events,” the Court held that the siawte’s disparate impact

on media and nna-media earporations was based on a constitutionally valid distincucn,
Id. al 666-668.

Miami Herald Publisiing Co v Tornillo, 418 U.S. 241, 258 {1975); sez also Columbia
Broadcasting System, Inc. v. Demacratic National Committee, 412 1).5. 94, 124.25 (1975
{“F'or benec or worse, editing 15 whal editors are for; and editing 18 selection and clwice of
matenal. That editors -- newspaper or broadcast - cun and do abuse this power ie bevond
doubt, but . . . [c]alcutated risks of abuse are tsken in order to prescrve higher values.”).

The conswaint placed on journalists by the “objective criteria” requirement is not merely
theorctical. For example, a news organization would probably choose in most inslances
not to include in a debate a candidute expecied 1o draw only three percent of the vole,
But in an eleclicn expecred 1o be particularly closc -- with the vate artracted by such a
candidae possibly spelling (he difference berween the rwo leading contenders -- 2
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The Supreme Court has recently reaffirmed this principle in an analogous context. Thus,
in Arkansas Educational Television Commission v. Ferbes.,” the Court rejected a claim that s
state-owned netwark of educatianal Lelevision swations violated the First Amendment when il
declined the requcst of an independent congressional candidale o parficipate in a debate betwen
the Democratic and Republican candidates for the office. Despitc its finding Lhat the fact of state
ownership subjected the network's selection al debate pamicipants o some degree of First
Amendment scrutiny, the Court held that the broadcaster’s decision 1o exclude the independent
candidate, hased on its determination shat neither the voters nor other news organizations
considerad him 2 serous candidale, “was 4 reasonable, viewpoint-neutral exercige of jowrnalistic
discretion consistent wilh the First Amendmcent.™ Significantly, the Court rejected the notion
that edilonal judgments of this kind must be made in sccordance wilh pre-defined “objective™
crileria in order to pass muster. “Were the judiciary to require, and so define and approve, pre-
established cniteria for access,” the Coun observed, “it would risk implicating the courts in

Jjudgments thal should be left to the exercise of journalistic discretion.™

differem news judgmient might well be made, as might also be the case where the
marginal candidate was a notable public figure in a non-political field, or held e
distinctive viewpoint on a criticel public issue. The point is that such judgments must be
made by journalists based on the particular circumstances surrounding each individual
case, which are likcly to vary from election o clection. They inay not, consistent with
the First Amendment, be placed in 2 regulatary siraightjacket requiring the enumeration
of “pre-cstablished objective critere.”

72 523U S 666 (1998).
k! Id a1 683,

74 id at 674,
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The debates vader consideration here do not, of course, involve sponsorship of a debate
by a stare-owned hroadeaster; but we presenied by privaiely owned news organizations, The
putential intrusion on First Amendment cights inherent m constricting the editorial judgments of
journalists 1o fit “pre-established, objective criteria™ is thus even more drastic in this case than in
Arkanxay Educotioneal Television Commission,

In sum, anv Commission aclion hindeting news organizations in the unfertered exercise of
their journalistic judgmen in this area would be unconstiwtional. And because debates and
candidate inlerviews scrve as one of the principal means relied on by the news media b convey
informalion about political candidates tw the public, the potential infringement on First
Amendment rights could hadly be more senous, As the Supreme Court has Jong recognized

(1in a seciety in which vach individual has bul limited time and
resources with which to observe at first hand the operations of his
government, he relics necessarily upon the press (o bring 1o him in
convenient formi the facts of those operations. ... Without Uie

information provided by the press most of us and many of our
representatives would be unsble o vote intelligently ... .»

CONCLUSTION

The Commission’s debale regulation should be amended o make clear that it does not

2pply to the sponsorship of a candidate debate by a news organizalion or a trade oiganization

composed of. 01 representing, members of the press.™

3 Cax Broadeasting Corp v. Cokn, 420 U8, 469, 49192 (1975).

7 All of the considerations cited above for exemnpting debates sponsered by corporate news
organizations from FEC oversight apply equally 10 debates sponsared by trade
associations such as petitioners NAB, RTND A and the Socicty of Professional
Journalists. [ndeed, the notion that the state’s interest in avoidiag corruption or the
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Respectfully submitted,
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appearance of corruplion would he implicated by a trade association's spansorship of a
candidare debate is even less plausible -- if thar is possible - in this context than with
respect 1o individual news organizations themselves.
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