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PREFACE

The Federal Election Commission is publishing this legislative history
of the 1976 Amendments to the Federal Election Campaign Act of 1971
to provide to Commissioners and Commission staff, the Congress, and to
candidates and committees affected by the Federal Election Campaign Act,
easy access to the Amendments, the bills from which they derive, accom-
panying reports, and the floor debates.

The material is presented in a chronological fashion, and is compre-
hensively indexed.

The legislative history was compiled, edited and indexed under the
supervision of the Office of General Counsel. A companion volume contain-
ing the legislative history of the 1974 Amendments to the Federal Election
Campaign Act is being issued concurrently.

The Commission hopes that this legislative history will aid all those

affected by the Federal Election Campaign Act of 1971, as amended, in
better understanding and complying with the Act.
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FEDERAL ELECTION CAMPAIGN ACT
AMENDMENTS, 1976

WEDNESDAY, FEBRUARY 18, 1978
U.S. SeNATE,

SUBCOMMITTEE oN PrIviLEGES AND ELECTIONS
OF THE CoMMITTEE oN RULES AND ADMINISTRATION,
Washington, D.C.

The subcommittee met, pursuant to notice, in room 301 of the Russell
Senate Office Building, at 10:03 a.m., the Honorable Claiborne Pell
(chairman of the subcommittee), presiding.

Present : Senators Pell, Clark, and Griffin.

Also present: Senators Cannon (chairman of the full committee),
Williams, Allen, and Hugh Scott.

Subcommittee staff present : Edwin K. Hall, chief counsel ; James F.
Schoener, minority counsel ; Mary G. Daly, secretary ; Dolores Eaton,
secretary ; and Barbara Conroy, secretary ( minority).

Full committee staff present: William McWhorter Cochrane, staff
director; John P. Coder, professional staff member; Jack L. Sapp,
professional staff member; Peggy Parrish, assistant chief clerk; Larry
E. Sm]ith, minority staff director; and Andrew D. Gleason, minority
counsel.

OPENING STATEMENT OF HON. CLAIBORNE PELL, CHAIRMAN OF
THE SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS

Senator PeLr. The hearing of the Subcommittee on Privileges and
Elections will come to order.

Today our subcommittee will consider proposals to amend the Fed-
eral Election Campaign Act of 1971, as amended in 1974, necessitated
l%/y Zt;ehe Supreme Court’s decision of January 30, 1976, in Buckley v.

aleo.

We are dealing here with matters of vital importance to our demo-
cratic system of government. It is the responsibility of Congress to
assure the American people that political campaigns for Federal
elective office will be conducted honestly, openly, and in a manner that
protects the constitutional rights of every citizen to participate in our
Nation’s political processes.

In these hearings, the subcommittee will be seeking the best way to
protect the integrity and fairness of our system of political campaigns.

(1)
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As we are aware, during the 92d Congress the Federal Election
‘ampaign Act was enacted to provide sweeping and thorough control
over, and public disclosure of, receipts and expenditures in both Fed-
eral primary and general elections. The Federal Election Campaign
‘Act Amendments of 1974, during the 93d Congress, amended the 1971
act extensively. The resulting law provided for overall limitations on
campaign expenditures and political contributions; extensive report-
“ing and recordkeeping requirements of candidates and political com-
mittees, and the creation of a Federal Election Commission with
extensive powers to administer and enforce the act. The law also pro-
vided for the public financing of Presidential primary and general
elections and conventions.

On January 30, the Supreme Court, in Buckley v. Valeo, upheld the
contribution limitations, the recordkeeping and disclosure require-
ments of the act and the provisions for pulﬁic financing of Presiden-
tial elections and conventions. Flowever, the Court held that the ex-
penditure limitations of the act were an unconstitutional violation of
the first amendment and that the enforcement and administrative pow-
ers delegated to the Commission were unconstitutional because of the
way in which its members were appointed.

he Supreme Court accorded de facto validity to all actions of the
Commission prior to the date of its decision, and granted a stay for
a period not to exceed 30 days of that part of its judgment that affects
the authority of the Commission to exercise the duties and powers
granted to it under the act.

The Court stated :

This limited stay will afford Congress an opportunity to reconstitute the Com-
mission by law or to adopt other valid enforcement mechanisms without inter-
rupting enforcement of the provisions the Court sustains, allowing the present
Commission, in the interim, to function de facto in accordance with the substan-
tive provisions of the Act. \

It is very important that the Congress act within the 30-day period
set by thelgupreme Court, but it is equally important that Congress act
in an informed and deliberate manner. The testimony and statements
presented at this hearing will be of valuable assistance to the Senate.
We hope today to receive the views on the bills pending before the
Senate as well as on the general impact of the Court’s decision.

At this time I submit t%fe aforementioned bills for inclusion in the
récord of the hearing.

[The texts of S. 2911, S. 9911—Amdt. No. 1396, S. 2912, S. 2918,
S. 2953, S. 2980, and S. 2987 follow :]

8
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IN THE SENATE OF THE UNITED STATES

FeBrUaRY 2,1976

Mr. Scuweiker (for himself, Mr. Brarr, Mr. CraNsToN, Mr. HaskeLL, Mr.
Marn1as, Mr. MoxpaLE, and Mr. Starrorp) introduced the following bill;
which was read twice and referred to the Committee on Rules and Admin-
istration

A BILL

To amend the Federal Election Campaign Act to provide that
members of the Federal Election Commission shall be ap-
pointed by the President, by and with the advice and con-
sent of the Senate, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

That (a) the text of section 310 (a) (1) of the Federal

U U

Election Campaign Act of 1971 (2 U.S.C. 487¢ (a) (1))
~ (hereinafter in this Act referred to as the “Act”) s
amended to read as follows: “There is established a corn-
mission to be known as the Federal Election Commission.

The Commission is composed of the Secretary of the Senate

and the Clerk of the House of Representatives, ex officio and

II
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without the right to vote, and six members appointed by
the President, by and with the advice and consent of the
Senate. No more than three members appointed by the
President may be affiliated with the same political party.”.

(b) (1) Subparagraph (A) and subparagraph (D) of
section 310 (a) (2) of the Act (2 U.S.C. 437c(a) (2) (A),
437c(a) (2) (D)) each are amended by striking out “of
the members appointed under paragraph (1) (A)”.

(2) Subparagraph (B) and subparagraph (E) of sec-
tion 310 (a) (2) of the Act (2 U.S.C. 437¢(a) (2) (B),
437c(a) (2) (E)) each are amended by striking out “of
the members appointed under paragraph (1) (B)”.

(3) Subparagraph (C) and subparagraph (F) of sec-
tion 310 (a) (2) of the Act (2 U.S.C. 437c(a) (2) (C),
437 (a) (2) (F)) each are amended by striking out “of
the members appointed under paragraph (1) (C)”.

Sec. 2. (a) The terms of the persons serving as mem-
bers of the Federal Election Commission upon the enact-
ment of this Act shall terminate upon the appointment and
confirmation of members of the Commission pursnant to this
Act.

(h) The persons first appointed under the amendments
made by the first section of this Aet shall be considered to

be the first appointed under section 310 (a) (2) of the Act

(2 U.8.C. 487c(a) (2) ), as amended herein, for purposes
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of determining the length of terms of those persons and their
successors.

(¢) The provision of section 310 (a) (3) of the Act
(2 U.B.C. 437c(a) (3)), forbidding appointment to the
Federal Election Commission of any person currently elected
or appoinfed as an officer or employee in the executive,
legislative, or judicial branch of the Governmert of the
United States, shall not apply to any person appointed
under the amendments made by the first section of this Act
solely because such person is a member of the Cominission
on the date of enactment of this Aect.

SEC. 3. It is the sense of Congress that the importance
of the Federal Election Commission and the orderly imple-
mentation of Federal election campaign laws in this election
year require that the appointments authorized by the amend-
ments made by this Act be made as soon as possible after

the enactment of this Aect.
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IN THE SENATE OF THE UNITED STATES

FeBruary 16, 1976

Referred to the Committee on Rules and Administrstion and ordered to be

printed

AMENDMENTS

Intended to be proposed by Mr. METCcALF to 8. 2911, a bill to

O

0w 3 o o

10

amend the Federal Election Campaign Act to provide that
members of the Federal Election Comrission shall be ap-
pointed by the P’resident, by and with the advice and consent

of the Senate, and for other purposes, viz:

On page 2, line 4, insert the following immediately De-
fore the quotation marks: “The Commission shall cease to
exist on April 1, 1977.7.

On page 2, strike out lines 5 through 16, and insert the
following in lieu thereof:

“(b) Paragraph 2 of section 310 (a) of such Act (2
U.S.C. 437¢(a)) is amended to read as follows:

“¢(2) Any vacancy ocenrring in the membership of the
Commission shall be filled in the same manner as in the case

of the original appointment.” ”.

Amdt. No. 1396
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On page 2, strike out all after line 21 through page 3,

line 2.

On page 3, line 3, strike out “(c)” and insert in lieu

thereof “ (b) 7.
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Mr.

IN THE SENATE OF THE UNITED STATES

FesrUuARY 2,1976

Kexnepy (for Mr. Crarx) (for himself, Mr. Hucx Scort, Mr. KexxEepyY,
Mr. EacLerox, Mr. Prre A. Harr, and Mr. MaTiias) introduced the
following bill; which was read twice and referred to the Committee on
Rules and Administration

A BILL

To abolish the office of member of the Federal Election Comis-

= W N

14

sion, to establish the office of member of the Federal Election
Cormmission appointed by the President, by and with the
advice and consent of the Senate, to provide public financing
of primary elections and general elections to the Senate, and

for other purposes.

De it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Iederal Election Cam-

paign Reform Act of 1976”.

11
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TITLE I-REESTABLISHMENT OF THE FEDERAL
.‘ ELECTION COMMISSION

REESTABLISIIMENT OF FEDERAL ELECTION COMMISSION

SEC. 101. (a) The Federal Election Commission estal-

lished by section 810 (a) (1) of the Federal Election (‘am-

- paign Act of 1971 (2 U.S.C. 437c) is abolished as of mid-

night, February 29, 1976.

(b) The text of paragraph (1) of section 310 (a) of
the Federal Election Campaign Act of 1971 (2 U.S.C.
437c) is amended to read as follows:

“There is established a commission to he known as the
Federal Election Commission. The Commission i« composed
of the Secretary of the Senate and the Clerk of the House of
Representatives, ex officio and without the right to vote, and
six members appointed hy the President by and with the ad-
vice and consent of the Senate. No more than three of the
members appointed hy the President shall he affiliated with
the same political party.”.

(¢) The first sentence of paragraph  (2) of seetion
310 (a) of such Act is amended to read as follows: “Mem-
hers of the Commission shall serve for terms of Nix vears,
except that of the members first appointed—

“(A) two of the members, not affliated with the

same political party, shall he appointed for terms ending

15
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on the April 30 first occurring more than eighteen
months after the date on which they are appointed,
“(B) two of the members, not affiliated with the
same political party, shall be appointed for terms ending
two years after the April 30 on which the terms of the
members referred to in subparagraph (A) end, and
“(C) two of the members, not affiliated with the
same political party, shall he appointed for terms ending
two years after the April 30 on which the terms of the
members referred to in subparagraph (B) end.”.

(d) The amendments made by subsections (h) and (c)
take offect on March 1, 1976, bat, until the appointment and
qnz‘lliﬁ‘(-ation of all of the members appointed under the
amendment made by subsection (b), the members of the
Federal Election Commission shall continue in office and the
Commission shall carry out such of its functions as are con-
sistent with the decision of the Supreme Court of the United
States in the cases styled Buckley et al. against Valeo, Sec-
retary of the United States Senate, et al. (Nox. 75-436 and
T5-437) .

(e) (1) Al personnel, liabilities, contracts, property,
and records as are determined by the Director of the Office
of Management and Budget to he employed, held, or used
primarily in connection with any function carried out by the

Tederal Eleetion Connission hefore its abolition are trans-
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ferred to the Federal Election Commission established under
the amendment made by subsection (b).

(2) (A) Except as provided in subparagraph (B) of
this paragraph personnel engaged in functions transferred
under this Act shall be transferred in accordance with appli-
cable laws and regulations relating to the transfer of func-
tions.

(B) The transfer of personnel pursuant to paragraph
(1) shall be without reduction in classification or compensa-
tion for one year after such transfer.

(f) (1) All laws relating to any function transferred
under this section shall, insofar as such laws are applicable,
remain in full force and effect. All orders, determinations,
rules, regulations, permits, contracts, certificates, licenses, and
pr;lvilcges made, issued, or granted by any office or agency
or in connection with any function transferred by this Aect,
and in effect at the time of the transfer, shall continue in
effect to the same extent as if such transfer had not oc-
curred, until modified, superseded or repealed.

(2) The provisions of this section shall not affect any
proceedings pending at the time this section takes effect be-
fore any agency, or part thereof, functions of which are trans-
ferred by this section, but such proceedings, to the extent
that they relate to functions so transferred shall be continued

before the Commission.

17




10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

18

12

(3) No suit, action, or other proceeding commenced by
or against any office or agency or any officer of the United
States acting in his official capacity shall abate by reason of
any transfer made pursuant to this section, but the court on
motion or supplemental petition filed at any time within
twelve months after such transfer takes effect, showing a
necessity for the survival of such suit, action, or other
proceeding to obtain a settlement of the question involved,
may allow the same to e maintained by or against the
appropriate office or agency or officer of the United States.

(4) With respect to any function transferred by this
section and Qxercised after the effective date of this Act,
reference in any other Federal law to any agency, office, or
part thereof or any officer so transferred or functions of which
are so transferred shall be deemed to mean the Commission
or officer in which such function is vested pursuant to this
section.

(g) The persons first appointed under the amendments
made by subsection (b) shall be considered to e the first
persons appointed under section 310 (a) (2) of the Act
(2 U.S.C. 43Tc(a) (2)), as amended herein, for purposes
of determining the length of terms of those persons and their
SUCCESSOTS. |

(h) Nothing in the Act or in this Act shall be con-

strued to prevent the appointment under section 102 of this
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Act of any person who was a member of the Federal Elec-
tion Commission on the day before the date of enactment
of the Act.

SEC. 102. Section 320 of the Act (2 U.S.C. 439¢)
is amended by inserting hefore the period at the end thereof
the following: “, $10,000,000 for the fiscal year ending
June 30, 1976, $2,500,000 for the period from July 1, 1976,
through September 30, 1976, and $10,000,000 for the fiscal
year ending September 30, 19777,

TITLE II—PUBLIC FINANCING OF PRIMARY
ELECTIONS AND GENERAL ELECTIONS FOR
THE SENATE
Stc. 201. The Federal Election Campaign Act of 1971,

as amended, is amended by adding at the end thereof the

following new title:

“TITLE V—PUBLIC FINANCING OF PRIMARY
ELECTIONS AND GENERAL ELECTIONS FOR
THE SENATE

“DEFINITIONS
“Stc. 501. Tor purposes of this title, the term—
“(1) ‘ca.ndidate’, ‘Commission’, ‘contribution’,
‘expenditure’, ‘political committee’, ‘political party’, or
‘State’ has the meaning given it in section 301 of this

Act;

66-816 O = 76 - 2
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“(2) ‘authorized comunittec’ means the prineipal
campaign committee of a candidate under section 302 of
this Act or any political committee authorized in writing
by that candidate to make or receive contributions or to
make expenditures on his behalf;

“(8) ‘gencral election” means any regularly sched-
uled or special election held for the purpose of electing
a eandidate to the office of Senator;

“(4) ‘primary clection’ means (A) an election,
including a runoff election, held for the nomination by &
political party of a candidate for election to the office of
Senator, or {B) a convention or caucus of a political
party held for the nomination of such candidate;

“(5) ‘eligible candidate’ means a candidate who is
cligible, under section 502, for payments under this
title ;

“(6) ‘major party’ meauns, with respeet to an elec-
tion for the office of Senator—

“(A) a political party whose candidate for
election to that office in the preceding general elec-
tion for that office received, as the candidate of that
party, 25 per centum or more of the total number
of votes cast in that electicn for all candidates for

that office, or
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“(B) if only one political party qualifies as a
major party under the provisions of subparagraph
(A}, the political party whose candidate for cleetion
to that office in that clection received, as the candi-
date of that party, the second greatest number of
votes cast in that election for all candidates for that
office (if such number is equal to 15 per centum or
more of the total number of votes cast in that elec-
tion for all candidates for that office) ; and
“(7) ‘minor party’ means, with respect to an clec-

tion for the office of Senator, a political party whose can-

didate for election to that office in the preceding gencral

election for that office received, as the candidate of that

party, at least 5 per centum but less than 25 per centum

of the total number of votes cast in that election for all

candidates for that office.

“ELIGIBILITY FOR PAYMENTS

“Sec. 502. (a) To be eligible to receive payments un-
der this title, a candidate for the office of Senator shall
agree—

“(1) to obtain and to furnish to the Commission
any evidence it may request about his campaign expend-
itures and contributions;

“(2) to keep and to furnish to the Commission any
records, books, and other information it may request;

-~
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“(3) to permit an audit and examination by the
Commission under scetion 506 and to pay any amounts
required under section 506; and

“(4) to furnisl statements of campaign expendi-
tures and proposed campaign expenses required under
section HOT.

“(b) Every such candidate shall certify to the Conmmis-
the—

“(1) the candidate and his authm'iyféd committees
will not make campaign expenditures greater than the
applicable limitation under subsection (¢) of section GO&
of title 18, United States Clode; and

“(2) no contributions will be accepted by the can-
didate or hix authorized committees in violation of section
608 (h) of title 18, United States Code.

“(¢) (1) To Dbe eligible to receive any payments under

section 505 for use in connection with a primary election

campaign, a candidate shall certify to the Commission that

he is secking nomination by a political party for election

to the office of Senator and he and his authorized committees

have reccived contributions for that campaign equal mn

amount to the lesser of—

“(A) 20 percent of the maximum amount he may

spend in connection with his primary election campaign
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1 under subsection (c) of section 608 of title 18, United
9 States Code; or

3 “(B) $125,000.

4 “(2) To be cligible to receive any payments ander see-

5 tion 505 for use in connection with a primary runoff election
6 campaign, a candidate shall certify to the Commission that
7 he is secking nomination by a political party for clection
g to the office of Senator, and that he is a candidate for such
9 nomination in a runoff primary election. Such a candidate
10 s not required to reccive any minimwn amount of contribu-
11 tions hefore receiving payments under this title.

12 “(dj To be eligible to receive any payments under sec-
13 tion 505 for use in connection with a general election cam-

14 paign, a candidate shall certify to the Commission that—-

15 “(1) he is the nominee of a major or minor party
16 for election to the office of Senator; or

17 “(2) in the case of any other candidate, he is seck-
18 ing election to such office and he and his authorized
19 committees have received contributions for that campaign
20 in a total amount of not less than the campaign fund
21 required under subsection (¢) of a candidate for nom-
29 ination for election to that office, determined in accord-
23 ance with the provisions of subsection (e).

24 “(e) In determining the amount of contributions re-

25 ceived by a candidate and his authorized committees for

26 purposes of subsection (¢) (1) or subsection (d) (2)—

23
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“{1) no contribution received by the candidate or
any of his authorized cornmi-tees as a subscription, loan,
advance, or deposit, or as a contribation of products or
services, shall be taken into accourt; and

“(2) no contribution from any person shall be taken.
into account to the extent that it exceeds $100 when
added to the amount of all other contributions made
by that person to or for the henefit of that candidate in
connection with his campaign.

“(f) Agreements and certifications under this section
dial] be filed with the Commission at the time required by
the Commniission.

C“ENTITLEMEXNT TO PAYMENTS

“Sre, 503, (a) (1) Bvers eligible candidate for the
office of Senator s entitled to paoments in connection with his
primary election campaign i an amount which is equal to
the amount of contributions be accepss for that campaign.

“(2) Tor purposes of parigraph (1), no contribution
from any person shall be taken into account to the extent
that it exceeds 5100 when added to the amount of all other
contributions made Iy thar person to or for the benefit of
that candidate for hic pritaary clection campaign.

“(b) (1) Every eligible candidate for the office o
Senator who is nominated hy a major party is entitled tc

payments for use in his gencral election campaign in an
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amount which is equal to the applicable limitation for that
campaign in subsection (c) of section GO8 of title 18, United
States Code (relating to limitations on expenditures) .

“(2) Every eligible candidate for the office of Senator
who is nominated by a minor party is entitled to payments
for nse in his general election campaign in an amount which
bears the same ratio to the amount of payments to which a
candidate of a major party for the same office is entitled
under this subsection as the total number of popular votes
received by the candidate of that minor party for that office
in the preceding general election bears to the average num-
ber of popular votes received by the candidates of major
parties for that office in the preceding gencral election.

“(3) (A) A candidate who is eligible under section
502 (d) (2) to receive payvments under section 5035 is en-
titled to payments for use in his general election campaign
in an amount equal to the amount determined under sub-
paragraph (B).

“(B) If a candidate whose entitlement is determined
under this paragraph received, in the preceding general clec-
tion held for the office to which he secks election, 5 per
centum or more of the total numher of votes cast for all
candidates for that office, he is entitled to reccive payments
for use in his general election campaign in an amount (not

in excess of the applicable limitation under subsection (¢) of

25
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section 608 of title 18, United States Code) equal to an -
amouut which Dbears the same ratio to the amount of pay-
ments to which a candidate of a major party for the same
office is entitled under this subsection as the total number of
popular votes received by the candidate for that office in
the preceding general election bears to the average number
of popular votes reccived by the candidates of major parties
for that office in the preceding general election. The entitle-
ment of a candidate who, in the preceding general election
held for that office, was the candidate of a major or minor
party shall not be determined nunder this paragraph.

“(4) An eligible candidate bwho is the nominee of a
minor party or whose entitlement is determined under see-
tion 502 (d) (2) and who receives 5 per centum or more of
the total number of votes cast in the current election is en-
titled to payments under section 505 after the election for
expenditures made or incurred in connection with his gen-
eral election campaign in an amount (not in excess of the
applicable amount under subsection (c) of section 608 of
title 18, United States Code) equal to—

“(A) an amount which bears the same ratio to the
amount of the payment under section 505 to which the
nominee of a major party was or would have been
entitled for use in his eampaign for election to that office

as the number of votes received hy the candidate in that
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clection bears to the average number of votes received by

all major party candidates for that office in that election,

reduced hy
“(B) any amount paid to the candidate under sec-
tion 505 before the election.

“(c) Notwithstanding the provisions of subsections (a)
and (b), no candidate is entitled to the payment of any
amount under this section which, when added to the total
amount of contributions received by him and his authorized
committees and any other payments made to him under this
title for his primary or general election campaign, exceeds
the amount of the expenditure limitation applicable to him
for that campaign as specified under subsection (c) of sce-
tion 60_8 of title 18, United States Code.

“CERTIFICATIONS BY COMMISSION

“Sec. 504. (a) On the hasis of the evidence, hooks,
records, and information furnished hy each candidate cligihle
to receive payments under section 505, and prior to examina-
tion and audit under section 506, the Commission shall
certify from tinie to time to the Secretary of the Treasury
for payment to cach candidate the amount to which that
candidate is entitled.

“(b) Initial certifications by the Commission under
subsection (a), and.all determinations made by it under this

title, shall he final and conclusive, except to the extent that

27
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they are subject to examination and audit by the Commission
under section 506. Notwithstanding the preceding sentence,
such certifications and determinations by the Commission
are subject to judicial review in accordance with the provi-
sions of scetion 9041 of the Internal Revenue Clode of 1954,
“PAYMENTS TO ELIGIBLE CANDIDATES; SENATE
BLECTION ACCOUNT

“Src. 505. (a) The Secretary of the Treasury shall
maintain in the Presidential Election Campaign Fund estal-
lished hy section 9006 (a) of the Internal Revenue Code of
1954, in addition to any other account which he maintains
under such section, a scparate account to be known as
the Senate Election Account. The Seeretary shall de-
posit into the account, for use by the candidate of any politi-
cal party who is eligible to receive payments under section
502 aud this section, the amount available after the Secre-
tary determines that amounts for payments for Presidential
general elections, Presidential primary elections, and Presi-
dential nominating conventions under subtitle IL of such
C'ode are available for such payments. In addition to the
amounnts appropriated to the fund under section 9006 (a) of
such Code, there are authorized to he appropriated to the
fund such additional amonnts as may be neeessary to earry
out the provisions of this title and subtitle 1L of such Code

Anjounts remaining in the fund after a Presidential general
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election shall not be transferred to the general fund of the
Treasury.

“(b) Upon receipt of a certification from the Com-
mission under section 504, the Sceretary of the Treasnry
shall pay the amount certified by the Commission to the
candidate to whom the certification relates.

“(c) If the Secretary of the Treasury determines that
the moneys in the account are not, or may not he, sufficient
to pay the full amount of entitlement to all candidates chgihle
to receive payments, he shall reduce the amount to which
each candidate is entitled in accord with the procedures
established under subtitle IT of the Internal Revenue Code
of 1954 for Presidential elections.

“EXAMINATION AND AUDITS; REPAYMENTS

“SEC. 506. (a) After cach election for the office of
Senator, the Commission shall conduet a thorongh examina-
tion and audit of the campaign expenditures of all candidates
for such office who received payments under this title for use
in campaigns relating to that election.

“(b) (1) If the Commission determines that any por-
tion of the payments made to an eligible candidate under
section 505 was in excess of the aggregate amount of the
payments to which the candidate was entitled, it”shall so

notify that candidate, and he shall pay to the Secretary of
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the Treasury an amount equal to the excess amount. If the
Commission determines that any portion of the payments
made to a candidate under seetion 505 for use in his primary
clection campaigu or his general election campaign was not
used to make expenditures in counection with that campaign,
the Commission shall so notify the candidate and he shall
pay an amount equal to the amount of the unexpended por-
tion to the Secretary. In making its determination under
the preceding sentence, the Commission shall consider all
amounts received as contributions to have been expended
before any amounts received under this title are expended.

“(2) Tf the Conunission determines that any amount of
any payment made to a candidate under section 505 was
used for any purposes other than—

“(A) to defray carapaign expenditures, or
“(B) to repay loans the proceeds of which were

used, or otherwise to restore funds (other than contri-

butions to defray campaign expenditures which were

received and expended) which were used, to defray

campaign expenditures,
it shall notify the candidate of the amount so used, and the
candidate shall pay to the Secretary of the Treasury an
amount equal to such amount.

“(3) No payment shall he required from a candidate

under this subsection in excess of the total amount of all
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payments received by the candidate under seetion 505 in
connection with the campaign with respect to which the
event occurred which caused the candidate to have to make
a payment under this subsection.

“(c) No notification shall be made by the Connnission
under subsection (b) with respect to a campaign more than
cighteen months after the day of the election to which the
campaign related.

“(d) All payments reccived by the Secrctary under
subscction (b) shall be deposited by him in the fund.

“INFORMATION ON EXPENDITURES AND PROPOSED
EXPENDITURES

“Src. 507. (a) Every ecandidate shall, from time to
time as the Commission requires, furnish to the Connuission
a detailed statement, in the form the Comumission preseribes,
of—

“(1) the campaign expenditures incurred by him
and his authorized committees prior to the date of the
statement (whether or not evidence of campaign ex-
penditures has been furnished for purposes of section
504), and

“(2) the campaign expenditures which he and his

authorized committees propose to incur on or after the

date of the statement.

31




[

&)

16

17

18

26

“(b) The Commiission shall, as soon as possible after it
receives a statement under subsection (a), prepare and make
available for public inspection and copying a summary of the
statement, together with any other data or information which
it deems advisable.

“REPORTS TO CONGRESS

“Skc. 508, (a) The Commission shall, as soon as
practicable after the close of cach calendar vear, submit a
full report to the Senate setting forth—

“(1) the expenditures incurred by each candidate,
and his aunthorized committees, who received any pay-
ment under seetion 505 in connection with an election ;

“(2) the amounts certified by it under section 504+
for payment to that caudidate ; and

“(3) the amoun: of payments, if any, required
from that candidate under section 506, and the reasons
for each payment required.

Kach report submitted pursnant to this section shall e
printed as a Senate document.

“(b) The Commission is authorized to conduct exami-
nations and audits (in addition to the examinatious and audits
under sections 504 and 506), to conduct investigations, and
to require the keeping and submission of any hooks, records,
or other information necessarv to carry out the functions

and duaties imposed on it by this title,
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“PENALTY FOR VIOLATIONS
“Src. 509. Violation of any provision of this title is
punishable by a fine of not more than $50,000, or imprison-
ment for not more than five years, or both.
“EFFECTIVE DATE
“Skc. 510. The provisions of this title shall take effect
on the date of enactment, except that the provisions appli-
cable to primary elections for the Senate shall take effect on

January 1, 1977.”.
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IN THE SENATE OF THE UNITED STATES

Freruary 3, 1976

Mr. Kexweoy (for himself, Mr. Huex Scorr, and Mr. Eacreron) introduced
the following bill; which was read twice and referred to the Committee
on Rules and Administration

A BILL

To enable the Comptroller General to carry out, until April 30,
1976, the functions of the Federal Election Commission with
respect to the public financing of Presidential election cam-

paigns and national nominating conventions.
1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

[\

That the Comptroller General of the United States shall

carry out the functions of the Federal Election Commission

v W= W

under subtitle H of the Internal Revenue Code of 1954.

6 Sec. 2. This Act shall expire on April 30, 1976.

1T
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IN THE SENATE OF THE UNITED STATES

Frruary 16,1976

Mr. Maxsriens introduced the following bill; which was read twice and re-
ferred to the Connnittee on Rules and Administration

A BILL

To amend the Federal Election Campaign Act of 1971 to pro-
vide for its administration by a Federal Election Commission
appointed in accordance with the requirements of the Con-

stitution.
Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

That (a) the text of paragraph (1) of section 310 (a) of the

[ S - - R

Federal Election Campaign Act of 1971 (2 U.8.C. 437¢)

is amended to read as follows: “There is established a com-

ot

mission to be known as the Federal Election Commission.
The Commission is composed of the Secretary of the Senate

and the Clerk of the House of Representatives, cx officio and

© 0w a9 o

without the right to vote, and six members appointed by the

II

66~816 O - 76 = 3
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President by and with the advice and consent of the Senate.
No more than three of the members appointed by the Pres-
ident shall be affiliated with the same political party.”.
(b) Paragraph (2) of section 310 (a) of such Act is
amended—
(1) by striking out “under paragraph (1) (A)” in
subparagraph (A) and subparagraph (D),
(2) by striking out “under paragraph (1) (B)” in
subparagraph (B) and subparagraph (1), and
(3) by striking out “under paragraph (1) (C)” in
subparagraph (C) and subparagraph (F).
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IN TIHIE SENATE OF THE UNITED STATES

Fepruary 17,1976

Mr. Bregney introduced the following bill; which was read twice and referved

to the Connuittee on Rules and Administration

A BILL

To amend the Federal Election Campaign Act to provide for the

B W N

)
6
7
8
9
10

constitutional reinstitution of the Federal Election Commis-
sion, to establish the Election Law Section in the Department
of Justice, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Aet may be cited as the “TFederal Campaign Aet
Amendments of 1976,

SECTION 1. (a) Paragraph (b) (1) of section 608 of
title 18, United States Code, relating to limitations on con-
tributions, is amended to read as follows:

- “(b) (1) No person or organization shall make contribu-
tions to any candidate, party, or political committee which,

in the aggregate, exceed—

II
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“(A) $50,000, in the case of a candidate for elec-
tion to the office of President of the United States;

“(B) $25,000, in the case of a candidate for elec-
tion to the office of United States Senator;

“(C) $10,000, in the case of a candidate for the
oflice of Representative; or

(D) $100,000, i the ease of a party or political

committee,

Notwithstanding anything in this seetion to the contrary,
the limitation of contributions for any year after 1976 shall
be equal to the amount enumerated for each of the respec-
tive recipients in paragraphs (b) (1) (A), (b) (1) (B),
(b) (1) (C), and {b) (1) (D), multipliecd by the ratio
which the Consnmer Price Tndex for the year in which the
contribution 1s made bhears to the Consumer Price Index
for 1976.”.

(b) Paragraphs (h) (2) and (b) (4) of section 6OR
of title 18, United States Code, are hereby repealed.

(¢) Paragraph (h) (3) of section GO8 of title 18,
United States Code, is redesignated as paragraph (h) (2),
and is amended by deleting “§25,000” and inserting in lien
thereof “§100,000, multiplied hy the ratio which the Con-
sumer Price Index for the vear in which the contributions
are made bears to the Consumer Price Index for 1976”.

(d) Paragraphs (h) (5) and (h) (6) of section 608
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of title 18, United States Code, are redesignated as para-
graphs (b) (3) and (b) (4), respectively.

(e) Section 608 of title 18, United States Code, relat-
ing to limitations on expenditures and contributions, is
amended by deleting paragraphs (¢), (d), (¢), (g), (h),
and (i), and inserting in lien thereof the following:

“(c) No candidate or political cominittee, or officer,
agent, or employee thereof, shall knowingly accept any con-
tribution made in violation of the provisions of this section.

“(d) Any person who violates any provision of this
section shall be fined not more than $25,000 or imprisoned
not more than one year, or both.”.

(f) Paragraph (a) of section 608 of title 18, United
States Code, is repealed. In licu thereof the following is
inserted:

“(a) For purposes of this section, contributions made
for any candidate nominated by a political party for elee-
tion to the office of Viece President of the United States
shall be considered to be contributions made for the candi-
date of such party for election to the office of President of
the United States.”.

SEc. 2. (a) Section 434 of title 2, United States Code,
is amended by deleting “$100” wherever it shall appear,
and inserting in lien thereof “the threshold amount (as

defined in section 435)”’

39




10

11

12

14

15

16

40

34

(b) Section 435 of title 2, United States Code, is
amended to read as follows:
“§ 435. Disclosure thresholds

“(a) Notwithstanding any other provisions in this title
to the contrary, a political committee or candidate shall
not be required to disclose the source of any contribution
not exceeding the following threshold amounts:

“(1) $1,000, in the case of a candidate for election
to the office of President of the United States, or a
political committee making contributions to a candidate
for election to the office of President of the United
States;

“(2) $500, in the case of a candidate for-election
to the office of United States Senator, or a political
committee making contributions to a candidate for elec-
tion to the office of United States Senator; or

“(3) $250, in the case of a candidate for election
to the office of Representative, or a political committec
making contributions to a candidate for election to the
office of Representative.

In the case of a political committee making contributions

to candidates for more than one of the offices enumerated

above, then the lowest applicable amount shall apply.
“{b) Every person who makes expenditures for com-

munication that expressly advocates the election or defeat
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of a clearly identified candidate, other than by contribution
to a political committee, party, or candidate (as defined in
_section 431 of this title) in an aggregate amount in excess
of $2,500 within a calendar year shall file with the Commis-
sion a statement containing the information required by this
section. Statements required by this subsection shall be filed
on the date on which reports by political committees are
filed, but need not be cumulative.

“(c) Notwithstanding anything contained in this section
to the contrary, the President shall, every four years com-
nmencing four years from the effective date of this section,
review the amounts contained in this section, and shall adjust
each amount by multiplying it by the ratio which the Con-
sumer Price Index for that year bears to the Consumer
Price Index for 1976.”.

(¢) Subsection (c) of section 432 of title 2, United
States Code, is amended by deleting “$10” and inserting in
lieu thereof “$100”.

(d) Paragraph (a) (7) of section 438 of title 2, United
States Code, is amended by deleting “$100” and inserting
in lien thereof ‘“the threshold amount (as defined in section
435) 7.

(e) Paragraph (2) of section 302 (c) of the Federal
Election Campaign Act of 1971 is amended by deleting “and,

if a person’s contribution aggregate more than $100, the
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account shall include occupation, and the principal place of
business (if any) ;”” and inserting in lien thereof a semicolon.

(f) Section 308 of the Federal Campaign Act of 1971 is
repealed.

(g) Paragraph 304 (e) of the Federal Campaign Act of
1971 is repealed.

SEC. 3. (a) Paragraph (e) of section 301 of the Federal
Election Campaign Act of 1971, relating to definitions, and
paragraph (e) of section 591 of title 18, United States Code,
relating to definitions, are amended to read as follows:

““(e) (1) The term ‘contribution’ means:

“(A) a gift, subscription, loan, advance, or deposit
of money or anything of value for the purpose of—

“(i) influencing the nomination for election, or
election, of any person to Federal office or for the
purpose (yf influencing the results of a primary held
for the selection of delegates to a national nominat-
ing convention of a political party, or

“(ii) influencing the result of an election held
for the expression of a preference for the nomination
of persons for election to the office of President uf‘
the United States,

made knowingly by a person or organization or the agent

thereof to a recipient who is a candidate, party, or politi-

cal committee, or the agent thereof.
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“(B) a contract, promise, or agreement, whether
express or implied, enforceable or unenforceable, which
is entered into by a person or organization, and by which
such person or organization knowingly contracts to make
a contribution to a recipient who is a candidate, party,
or political committee, for the purpose of—

“(i) influencing the nomination for election, or
election, of any person to Federal office or for the
purpose of influencing the results of a primary held
for the selection of delegates to a national nominat-
ing convention of a political party, or

“(ii) mmfluencing the result of an election held
for the expression of a preference for the nomina-
tion of persons for election to the office of Presi-
dent of the United States;

“(C) funds received by a party or political com-
mittee which are transferred to such committee or party
from another political committee or party;

“(D) the employment of money or anything else
of value, and any agreement to so employ, made know-
ingly by any pefson at the express direction and with
the consent and prior knowledge of a candidate, party,
or political committee, for the purpose of—

“(1) influencing the nomination for election, or

election, of any person to Federal office or for the
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purpose of influencing the results of a primary held

for the selection of delegates to a national nominat-

ing convention of a political party, or

“(ii) influencing the result of an election held
for the expression of a preference for the nomination
of persons for election to the office of President of
the United States; and

“(E) payment, by any person other than a candi-
date, party, or political committes, of compensation
for the personal services of another person which are
rendered to such candidate, party, or political comunit-
tee without charge for any such purpose.

“(2) The term ‘contribution’ does not include—

“(A) the value of services provided without com-
pensation by individuals who volunteer a portion or all
of their time on behalf of a candidate or political com-
mittee ;

“(B) the use of real or personal property and the
cost of invitations, food, and beverages, voluntarily pro-
vided by an individual to a candidate in rendering vol-
untary personal services on the individual's residential
premises for candidate-related activities;

“(C) the sale of any food or beverage by a vendor
for use in a candidate’s campaign at a charge less than

the normal comparable charge, if such charge for use
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in a candidate’s campaign is at least equal to the cost
of such food or beverage to the vendor;

“(D) any unreimbursed payment for travel ex-
penses made by an individual who on his own behalf
volunteers his personal services to a candidate;

“(E) the payment by a State or local commiittee
of a political party of the costs of preparation, display,
or mailing or other distribution incurred by such eom-
mittee with respect to a printed slate card or sample
ballot, or other printed listing, of three or more candi-
dates for any public office for which an elecetion 1s held
in the State in which such committec is organized, ex-
cept that this clause shall not apply in the case of costs
incurred by such committee with respect to a display of
any such listing made on broadcasting stations, or in
newspapers, magazines, or other similar types of general
public political advertising;

“(F) any payment made or obligation incorred
by a corporation or a labor organization which, under
the provisions of the last paragraph of section GI0 of
title 18, United States Code, would not eonstitute an
expenditure by such corporation or labor organization;
or

“(G) any payment made to a political comrnittee

45
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not making contributions (as otherwise defined in this -
section) .

“(3) A contribution to a person or organization author-

4 ized by the candidate to receive contributions or make

o

foY
”

)

-1

10
11
12
13
14

16
17
18

19

21

expenditures on behalf of the candidate shall be deemed a

contribution to the candidate.

“(A) A person shall be deemed to be authorized
by a candidate to receive contributions or make expendi-
tures on behalf of the candidate if there has been. prior
written or oral request or consent by the candidate or
his agents that the person or organization receive con-
tributions or make expenditures on behalf of the candi-
date, and if the person or organization is acting pursuant
to that consent or request.

“(B) A person or organization required to file a
report under section 434 of title 2, United States Code,
shall state in the report the identity of any candidate
who has authorized that person or organization to re-
ceive contributions or make expenditurcs on behalf of
his eandidacy.”.

(b) Paragraph (d) of section 591 of title 18, United

22 States Code, reclating to the definition of “political commit-

23
24

25
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tee,” is amended to read as follows:

“(d) ‘political committee’ means any committce,

club, association, or other group of persons which makes
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contributions during a calendar year in an aggregate

amount exceeding $1,000, and is registered in accord-

ance with the guidelines promulgated by the Election

Law Section of the Department of Justice.”.

(¢) Paragraph (d) of section 301 of the Federal Cam-
paign Act of 1971, relating to definitions, is amended to
read as follows:

“(d) ‘political cpmmittee’ means any committee,
club, association, or other group of persons which make
contributions (during a_ calendar year in an aggregate
amount exceeding $1,000, and is registered in accord-
ance with the guidelines promulgated by the Election
Law Section of the Department of Justice.”.

(d) Paragraph (9) of section 9002 of the Internal
Revenue Code of 1954 is amended to read as follows:

“(9) ‘political committee’ means any committee,
club, association, or other group of persons which makes
contributions during a calendar year in an aggregate
amount exceeding $1,000, and is registered in accord-
ance with the guidelines promulgated by the Election
Law Section of the Department of Justice.”.

(e) Paragraph (8) of sectioﬁ 9032 of the Internal
Revenue Code of 1954 is amended to read as follows:

“(8) ‘political committee’ means any committee,

club, association, or other group of persons which make
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contributions during a calendar year in an aggregate
amount exceeding $1,000, and is registered in accord-
ance with the guidelines promulgated by the Eleetion
Law Section of the Department of Justice.”.

SEC. 4. (a) Section 310 of the Federal Election Cam-

paign Act is amended by—

(1) deleting section 310(a) (1) and (2) and
inserting in lieu thereof the following:

“(a) (1) There is established a commission to be
known as the Federal Election Commission. The Com-
mission is composed of the Secretary of the Senate and

the Clerk of the Iouse of Representatives, ex officio

and without the right to vote, and six members ap-
pointed by the President with the advice and consent
of the Senate: Provided, however, That no more than
three members of the Commission at one time shall be of
the same political party.

“(2) Members of the Commission shall serve for
terms of six years, except that of the members first
appointed—

“(A) two of them shall be appointed for a
term ending on the April 30 first occurring more
than two years after the date on which they are

appointed;
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“(B) two of them shall he appointed for a term
ending on the April 30 first occarring more than
four years after the date on which they are ap-
pointed ; and

“(C) two of them shall be appointed for a term
ending the April 30 first occurring more than six
years after the date on which they are appointed.

An individual appointed to fill a vacancy occurring other
than by the expiration of a term of office shall be ap-
pointed only for the unexpired term of the member he
succeeds.”.
(2) deleting subsection (b) ; and
(3) redesignating subsections (c¢), (d), (e), and
(f) as subsections (b), (¢), (d), and (e), respectively.
(b) (1) Sections 311, 312, 313, 314, 315, and 316
of the Federal Election Campaign Act of 1971 are repealed.
(2) Title IIT of the Federal Election Campaign Act of
1971 is amended by inserting immediately after section 309
the following new sections:
“POWERS OF THE FEDERAL ELECTION COMMISSION
“SEC. 311. (a) The Federal Election Commission shall
have authority under this section to—
“(1) receive and review reports filed under this

title;
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“(2) certify candidates for receipt of funds under
chapters 95 and 96 of the Internal Revenue Code of
1954 ;

“(8) conduct audits in accordance with the provi-
sions of chapters 95. and 96 of the Internal Revenue
Code of 1954 ;

““(4) make public information which has been pro-
vided to it under the provisions of this title;

“(5) develop forms to be employed in filing reports
in accordance with the provisions of this title;

“(6) compile and maintain a cumulative index of
reports and statements filed with it, which shall be pub-
lished in the Federal Register at regular intervals and
which shall be available for purchase directly or by mail
for a reasonable price;

“(7) prepare and publish from time to time special
reports listing those candidates for whom reports were
filed as required by this title and those candidates for
whom such reports were not filed as so required;;

“(8) prepare and publish an annual report in-
cluding compilations of (A) total reported contribu-
tions and expenditures for all candidates, political com-
mittees, and other persons during the year; (B) total

amounts expended according to such categories as it
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shall determine and broken down into candidate, party,
and nonparty expenditures on the Natibnal, State, and
local levels; (C) total amounts contributed according
to such categories of amounts as it shall determine and
broken down into contributions on the National, State,
and local levels for candidates and political committees;
and (D) aggregate amounts contributed by any con-
tributor shown to have contributed in excess of the
threshold amounts defined in section 435 of this title;

“(9) prepare and publish such other reports as it
may deem appropriate;

“(10) preserve reports and statements required to
be filed under this title for a period of ten years from
date of receipt, except that reports and statements
relating solely to candidates for the House of Repre-
sentatives shall be preserved for only five years from
the date of receipt; and

“(11) report apparent violations of law to the ap-
propriate law enforcement authorities.

“(b) The Commission shall encourage, and cooperate

with, the election officials in the several States to develop
procedures which will eliminate the necessity of multiple
filings by permifting the filing of copies of Federal reports
to satisfy the State requirements. '
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“THE ELECTION LAW SECTION
“Sec. 312. (a) There is established in the Department
of Justice a section to be known as the Election Law
Section.

“(h) The Election Law Section shall be an independent

‘section responsible directly to the Attorney General.

“(c) The Election Law Section shall have the power—

“(1) to enforce the Federal election laws con-
tained in this title, title 18, and the Internal Revenue
Code;

“(2) to issue gnidelines and advisory opinions
concerning the Federal election laws;

“(3) to seek to obtain compliance with the Fed-
eral election laws by informal methods of conference,
coneiliation, and persuasion ;

“(4) to conduct investigations concerning possible
violations of the Federal election laws;

“(5) to itiate (through civil proceedings for in-
junctive, declaratory, or othier appropriate relief) , defend,
or appeal any ¢vil action in the name of the United
States for the purpose of enforeing the provisions of the
Federal election laws; and

“(6) to initiate criminal proceedings against per-
sons or organizations suspected of violating the criminal

provisions of the Federal clection laws,
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“(d) (1) The Election Law Seection shall be headed
by a Director, who shall be appointed by the President with
the advice and consent of the Senate for a term of four
years. The Director shall receive compensation equivalent
to the compensation paid at level IV of the Executive
Schedule, and shall be subject to dismissal during his term
only for cause.

“(2) The President, with the advice and consent of
the Senate, shall appoint a Deputy Director of the Election
Law Section, who shall be of a party other than that of the
Director, and who shall serve for a term of four years. The
Deputy Director shall receive compensation equivalent to
the compensation paid at level V of the Executive Schedule,
and shall be subject to dismissal during his term only for
cause.

“ENFORCEMENT

“Skc. 313. (a) The Election Law Section, upon the
reasonable beltef that a violation of the TFederal election
laws contained in this title, title 18, or the Internal Revenne
Code has occurred, may file a civil or criminal complaint
in the Unifed States district court for the district in which
the person or organization against which the complaint is
brought is found, resides, or transacts business.

“(b) In any case in which the Clerk of the ITousec

of Representatives or the Secretary of the Senate has reason
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to believe a violation of this title, title 18, or the Internal
Revenue Code has occurred, he shall refer such apparent
violation to the Election Léw Section.

“{c) Upon a proper showing in a United States dis-
trict court having venue that such person has engaged in
such acts or practices, the court shall grant such civil or
criminal relief as this Act shall provide, or as the court in
the exercise of its equitable powers shall deem appropriate.

“(d) Any action brought under this section shall be
advanced on the docket of the court in which filed, and put
ahead of all other actions (other than actions brought under
this section). |

“ADVISORY OPINIONS

“Sec. 314. (a) Upon written request to the Election
Law Section by any person substantially affected or likely
to be substantially affected by the operation of the Federal
election laws, the Election Law Section shall render an
advisory 6pinion, in writing, within a reasonable time with
respect to whether any specific transaction or acti\?ity by
such individual, candidate, or political committee would
constitute a violation of this Act, or chapter 95 or chapter
96 of the Internal Revenue Code of 1954, or of section 608,
610, 611, 613, 615, 616, or 617 of title 18, United States
Code.

“(b) (1) Notwithstanding any other provision of law,
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any person who acts in good faith in accordance with the

provisions and findings of an advisory opinion or guideline
promulgated by the Election Law Section shall be presumed
to be in compliance with the provisions of this Act, of chap-
ter 95 or 96 of the Internal Revenue Code of 1954, or of
section 608, 610, 611, 613, 615, 616, or 617 of title 18,
United States Code, with respect to which such advisory
opinion or guideline was promulgated.

“(2) N otwithstanding any other provision of this title
to the cohtrary, noncompliance with an advisory opinion or
guideline promulgated by the Election Law Section shall
create no presumption of compliance or noncompliance with
the provisions of this Act, of chapter 95 or 96 of the
Internal Revenue Code of 1954, or of section G608, 610,
611, 613, 614, 615, 616, or 617 of title 18, United States
Code, with respect to which the advisory opinion or guide-
line was promulgated.

“(c) Any request made under subsection (a) shall be
made public by the Election Law Section. The Election Law
Section shall, before rendering an advisory opinion with
respect to such request, provide any interested -party with an
opportunity to transmit written comments to the Election
Law Section with respect to such request.

“(d) All édvisory opinions and guidelines promulgated

by the Election Law Section shall be made public by publi-
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cation in the Federal Register within a reasonable time

following issuance.”.

{¢j Title X{T of the Federal Campaign Act of 1971 is

amended-—

(1) by striking out “Commission” in section
302 (d) and inserting in lien thereof “Election Law
Section’;

{(2) by amending section 304, relating to reports
by political committees and candidates by striking out
“Commission” where it appears in paragraphs (12}
and (13) of subsection (b) and inserting in lieu thereof
“Election Law Section”; anl

f

(8) by amending section 306 (a), (b), and (e),

ments, by striking out “Conmission” wherever it shall
appear and inserfing n lien thereof “Election Lew
Bection”.

(d) Sectior 804 () (3) of the Federal Eleetion Cam-

paign Act of 1971 is anended hy deleting the final sentence,
and by deleting “Comrission” wherever it shall appear and

inserting in liew thereof “Election Law Section”,

(e) Paragraphs (b) and (c) of section 309 of the

Federal Election Campaign Act of 1971 are amended to

read as follows:

“{b) A political committee may maintain a petty cash
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fund out of which it may make expenditures not in excess
of $100 to any person in connection with a single purchase
or transaction. A record of petty cash disbursements shall
be kept in accordance with requirements established by the
Election Law Section, and such statements and reports
thereof shall be furnished to the Commission as may De
required.

“(c) A candidate for nomination for election, or for
clection, to the office of President of the United States may
establish one such depository in each State, which shall be
considered as bis campaign depository for such State by his
principal -campaign committee and any other political com-
mittee authorized by him to reeeive contributions or to make
expenditures on his behalf in such State. The campaign de-
pository of the candidate of a political party for clection to
the office of Vice President of the United States shall le
the campaign depository designated by the candidate of
such party for election to the office of President of the United
States.”.

(f) Section 318 of the Federal Election Campaion Act
of 1971 is amended by striking out the final sentence.

(g) Section 320 of the Federal Campaign Aect of 1971
is amended by striking out “Commission” and inserting in

lien thereof “Commission and Election Law Section”,
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(h) Section 407 of the Federal Election Campaign
Act of 1971 is repealed.
AMENDMENTS TO THE INTERNAL REVENUE CODE
Sec. 5. (a) Section 9032 (4) of the Internal Revenue
Code of 1954 is amended to read as follows:
“(4) (1) The term ‘contribution’ means:
“(A) a gift, subscription, loan, advance, or de-
posit of money or anything of value for the purpose of—-
“(i) influencing the nomination for election,
or election, of any person to Federal office or for
the purpose of influencing the resuits of a primary
held for the selection of delegates to a national
nominating convention of a political party; or
“(ii) influencing the result of an election held
for the expression of a preference for the nomination
of persons for election to the office of President of
the United States
made knowingly by a person or organization or the
agent thereof to a recipient who is a candidate, party,
or political committee, or the agent thereof;
“(B) a contract, promise, or agreement, whether
express or implied, enforceable or unenforceable, which
is entered into by a person or organization, and by

which such person or organization knowingly contracts
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to make a contribution to a recipient who is a candi-
date, party, or political committee, for the purpose of—
“(i) influencing the nofnination for election, or
election, of any person to Federal office or for the
purpose of influencing the results of a primary held
for the selection of delegates to a national nominat-
ing convention of a political party; or
“(ii) influencing the result of an election held
for the expression of a preference for the nomina-
tion of persons for election to the office of President
of the United States;

“(C) funds received by a party or political com-
mittee which are transferred to such committee or party
from another political committee or party;

e (D) the employment of money or anything else

of value, and any agreement to so employ, made know-

- ingly by any person at the express direction and with

the consent and prior knowledge of a candidate, party,
or political committee, for the purpose of—

“(i) influencing the nomination for election, or
election, of any persoﬁ to Federal office or for the
purpose of influencing the results of a primary held
for the selection of delegates to a national nominat-

ing convention of a political party, or
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“(ii) influencing the result of an election held
for the expression of a preference for the nomination
of persons for election to the office of President of
the United States; and
“(E) payment, by any person other than a candi-

date, party, or political committee, of compensation for
the personal services of another person which are ren-
dered to such candidate, party, or political committee
without charge for any such purpose.

“(2) The term ‘contribution’ does not include—

“(A) the value of services provided without com-
pensation by individuals who volunteer a portion or all
of their time on behalf of a candidate or political com-
mittee;

“(B) the use of real or personal property and the
cost of invitations, food, and beverages, voluntarily pro-
vided by an individual to a candidate in rendering wvol-
untary personal services on the individual’s residential
premises for candidate-related activities;

“(C) the sale of any food or beverage by a vendor
for use in a candidate’s campaign at a charge less than
the normal comparable charge, if such charge for use
in a candidate’s campaign is at lcast equal to the cost of

such food or beverage to the vendor;
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“(D) any unreimbursed payment for travel ex-
penses made by an individual who on his own behalf
volunteers his personal services to a candidate;

“(E) the payment by a State or local committee of
a political party of the costs of preparation, display, or
mailing or other distribution incurred by such committee
with respect to a printed slate card or sample ballot, or
other printed listing, of three or more candidates for any
public office for which an election is held in the State in
which such committee is organized, except that this
clause shall not apply in the case of costs incurred by
such committee with respect to a display of any such
listing made on broadcasting stations, or in newspapers,
magazines, or other similar types of gemeral public
]bolitical advertising;

“(F) any payment made or obligation incurred by
a corporation or a labor organization which, under the
provisions of the last paragraph of section G10 of title
18, United States Code, would not constitute an expendi-
ture by such corporation or labor organization; or

“(G) any payment made to a political committee
not making contributions (as otherwise defined in this
section) .

“(3) A contribution to a person or organization author-
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;1 ized by the candidate to receive contributions or make ex-
o DPenditures on behalf of the candidate shall be deemed a

3 contribution to the candidate.

4 “(A) A person shall be deemed to be authorized by
5 a candidate to receive contributions or make expendi-
6 tures on behalf of the candidate if there has been prior
7 written or oral request or consent by the candidate or
8 his agents that the person or organization receive cou-
9 tributions or make expenditures on behalf of the candi-
10 date, and if the person or organization is acting pursuaut
11 to that consent or request.
12 “(B) A person or organization required to file a
13 report under section 434 of title 2, United States Codu,
14 shall state in the report the identity of any candidate
15 who has authorized that person or organization to re-
16 ceive contributions or make expenditures on- behalf of
| 17 his candidacy.”.
18 (b) Sections 9009 (¢) and 9039(0) of the Internal

10 Revenue Code of 1954 are repealed.

20 {¢) Section 9008 is amended in subsection (d) by
91 striking “Commission”” wherever it shall appear and insert-
92 ing in lieu thereof “Election Law Secticn”.

23 (d) Section 9039 (b) is amended to read as follows:
24 “(b) GumrLiNes, Erc.--The Election Law Section

925 is authorized to prescribe guidelines and to conduct investi-

62



W N M

10
11
12
13

14

16
17
18

19

57

gations relating to the enforcement of this chapter. The Com-’
mission is authorized to conduct examinations and audits
(in addition to the examinations and audits required by sec-
tion 9038 (a) ) and to require the keeping and submission
of any books, records, and information which it determines
to be necessary to carry out its responsibilities under this
chapter.”.

(e) Section 9040 of the Internal Revenue Code of 1954
is amended by striking out “Commission” wherever it shall
appear and nscrting in liea thereof “Election Law Section”.

(f) Secction 9035 is amended to read as follows:

“(a) No candidate receiving funds under this chapter
shall knowingly incur qualified campaign expenses in excess
of the expenditure limitation preseribed by this section.

“.( b) The expenditure limitation on candidates receiving
funds under this chapter shall be equal to—

“(1) $10,000,000, in the case of a candidate for
nomination for election to the office of President of the
United States, except that the aggregate of expenditures
under this paragraph in any one State shall not exceed
16 cents multiplied by the voting age population of the
State or $200,000, _Whichever is greater.

“(2) $20,000,000, in the case of a candidate for
election to the office of President of the United States.

“(¢) For purposes of this section—

63




10
11
12
13
14
15
16
17
18

19

21
22
23

24

64

o8

“(1) expenditures made by or on behalf of any
candidate nominated by a political party for election
to the office of Vice President of the United States shall
be considered to be expenditures made by or on behulf
of the candidate of such party for election to the office
of President of the United States; and

“(2) an expenditure is made on behalf of a candi-
date, including a Vice-Presideniial candidate, if it is
made by—

“(A) an authorized committee or any agent
of the candidate for the purposes of making any
expenditure; or

“(B) any person authorized or requested by
the candidate, an authorized committee of the candi-
date, or an agent of the candidate to make the
expenditure.

“(d) The limitations imposed by this section shall apply
separately with respect to each election.

‘““(e¢) The Election Law Section shall prescribe guide-
lines under which any expenditure by a candidate for Presi-
dential nomination for use in two or more States shall be
attributed to such candidate’s expenditure limitation in each
State, based on the voting age population in each State
which can reasonably be expected to be influenced by such

expenditure.
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“(f) (1) At the beginning of each calendar year (com-
mencing in 1976), as there become available necessary data
from the Bureau of Labor Statistics of the Department of
Labor, the Secretary of Labor shall certify to the Commissiou
and the Election Law Section and publish in the Federal
Register the per centum difference between the price index
for the 12 months preceding the beginning of such calendar
year and the price index for the base period. Each limitation
established by subsection (b) and subsection (g) shall be
increased by such per centum difference. Each amount so
increased shall be the amount in effect for such calendar year.

“(2) For purposes of paragraph (1)—

“(A) the term ‘price index’ means the average
over a calendar year of the Consumer Price Index (all
items—United States city average) published monthly
by the Bureau of Labor Statistics; and

“(B) the term ‘base period’ means the calendar
year 1974.

“(g) Notwithstanding other provisions of this section to
the contrary, the national committee of a political party and
a State committee of a political party, including any subordi-
nate committee of a State committee, mav, even if authorized
by the candidate to receive contributions and make expendi-
tures on hehalf of his candidacy, make expenditures in con-

nection with the general election campaign of that candidate
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without reducing the amount which that candidate may
spend under subscction (b): Provided, That the national
committee of that political party may nct make expenditures
in excess of 2 cents multiplied by the voting age popula-
tion of the United States.

“(h) During the first weck of each calendar year, the
Sceretary of Comnnerce shali certify to the Commission and
the Election Law Section and publish in the Federal Register
an estimate of the voting age population of the United States,
of cach State, and of each congressional district as of the 1st
day of July next preceding the date of certification. The term
‘voting age population’ means resident population, 18 years
of age or older.”.

(g) Scetion 9009 (b} iz amended to read as follows:

“(h) GumrerniNes, Erc.—The Elcetion Law Scction is
authorized to preserihe guidelines and to conduct investiga-
tions relating to the enforcement of this ehapter. The Com-
mission is authorized to conduct examinations and audits (in
addition to the examinations and audits required by section
9007 (a) ) and to require the keeping and submission of any
hooks, records, and information which it determines to he
neeessary to carry out its responsibilities under this chapter.”.

(h) Sections 9010 and 9011 (h) are amended by strik-
ing out “Commission” wherever it shall appear and inserting

n len thereof “Election Taw Scetion”,
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(1) The heading for section 9010 is amended by strik-
ing out “COMMISSION" aund inscrting in lieu thereof “ELEC-
TION LAW SECTION".

(j) Seetion 9002 (11) is amended by striking out
“Comission preseribes by rules and regulations” and insert-
ing in lieu thereof “Iilection Law Section preseribes in its
guidelines”.

(k) Section 9003 is amended by striking the final sen-
tences in subsections (h) and (¢) and inserting in lien
thereof the following: “Such certification shall he made
within sueh time prior to the day of the Presidential elec-
tion as the Election Law Section shall prescribe through its

guidelines.”.
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IN THE SENATE OF THE UNITED STATES

Frsruary 18,1976

Mr. Grirrin introduced the following bill; which was read twice and referred

to the Committee on Rules and Administration

A BILL

To establish the offices of members of the ¥ederal Election Com-
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mission as officers appointed by the President, by and with

the advice and consent of the Senate, and for other purposes.

Be it enacted by the Senate and House of Eepresenta-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Federal Election Cam-
paign Act Amendments of 19767,

SEc. 2. (a) The text of paragraph 1 of section 310 (a)
of the Federal Election Campaign Act of 1971 (hereinafter
the “Act”) (2 U.S.C. 437¢(a)) is amended to read as
follows: “There is established a Cominission to be known
as the Federal Election Commission. The Commission is

composed of six members, appointed by the President, by

8
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and with the advice and consent of the Senate. No more thap
three of the members shall be affiliated with the same poli.
ical party.”.

(b) (1) Subparagraph (A) and subparagraph (D) of
section 310 (a) (2) of the Act (2 U.S.C. 437c(a) (2) (A),
437c(a) (2) (D)) each are amended by striking out “of
the members appointed under paragraph (1) (A)”.

(2) Subparagraph (B) and subparagraph (B) of sec-
tion 310 (a) (2) of the Act (2 T.S.C. 437c(a) (2) (B),
437c (a) (2) (E)) each are amended by striking out “of
the members appointed under paragraph (1) (B)”.
| (3) Subparagraph (C) and subparagraph (¥) of sec-
tion 310 (a) (2) of the Act (2 U.S.C. 437c(a) (2) (C),
437(a) (2) (F)) each are amended by striking out “of the
members appointed under paragraph (1) (C)”.

SeC. 3. (a) The terms of the persons serving as mem-
hers of the Federal Election Commission upon the enact-
ment of this Act shall terminate upon the appointment and
confirmation of members of the Commission pursuant to this
Act.

(b) The persons first appointed under the amendments
made by the first section of this Act shall be considered fo
be the first appointed under section 310 (a) (2) of the Act
(2 U.8.C. 437c(a) (2)), as amended herein, for purposes
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of determining the length of terms of those persons and
their successors.

(¢) The provision of section 310 {a) (3) of the Act (2
U.S.C. 437¢ (a) (3) ), forbidding appointment to the Federal
Election Commission of any person currently elected or ap-
pointed as an officer or employee in the executive, legislative,
or judicial branch of the Government of the United Stafes,
shall not apply to any person appointed under the amend-
ments made by the first section of this Act solely because
such person is a member of the Comraission on the date of
enactment of this Act.

(d) Section 310 (a) (4) of the Aet (2 U.S.C. 437c (a)
(4)) is amended by striking out ““ (other than the Secretary
of the Senate and the Clerk of the House of Representa-
tives) .

(e) Section 310 (a) (5) of the Act (2 U.S.C. 437¢ (a)
(5)) is amended by striking out “ (other than the Secretary
of the Senate and the Clerk of the House of Representa-
tives) .

Sec. 4. All actions heretofore taken by the Commission
shall remain in effect until modified, superseded, or repealed
according to law.

Sec. 5. The provisions of chapter 14 of title 2, the

United States Code, of section 608 of title 18, and of chapters
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95 and 96 of title 26 shall not apply to any election, as
defined in section 301 of the Act (2 U.S.C. 431 (a) ), that
occurs after December 81, 1976, except runoffs relating to

elections occurring before such date.
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Senator PrLL. Senator Clark ¢

STATEMENT OF HON. DICK (LARK, MEMBER, SUBCOMMITTEE ON
PRIVILEGES AND ELECTIONS

Senator Crarx. Thank you very much, Mr. Chairman. As a new
member of this subcommittee, I am pleased to join with you today
as we begin considering legislation to amend the Federal Election
Campaign Act in the aftermath of the Supreme Court’s decision in
the case of Buckley v. Valeo. It was in hearings before this subcom-
mittee more than 2 years ago that the 1974 Campaign Act was born.
I am hopeful that this subcomrnittee, under your leadership, will again
play a major role in the effort to insure clean, fair, and honest elections.

As one of the authors of the 1974 Campaign Act, I am greatly
encouraged by the Court’s vecent decision. For the Court upheld the
constitutionality of what are, in my judgment, the three most critical
elements of that law : Full publie disclosure of campaign contributions -
and expenditures; limitations on the campaign contributions from
individuals and organizations; and-—most important of all—public
financing of elections.

It is true that the Court’s decision requires that some changes be
made. But I believe that presents a golden opportunity to make real
progress in the fight to achieve tough campaign law enforcement and
further diminish the influence of the wealthy and the special interests
in the political process.

That is why I will urge the subcommittee to report favorably
S. 2912, which I have introduced, with a bipartisan group of our
colleagues. The details of S. 2912 will be spelled out in a few minutes
by Senator Xennedy and Senator Scott, who have joined with me in
sponsoring this legislation, and who have been in the forefront of the
campaign reform effort for many vears.

But I would like to touch on two major points, Mr. Chairman, in
this opening statement.

The Court’s ruling against the composition of the Federal Election
Commission makes 1t imperative that we proceed to reconstitute that
body so that it can be truly independent and capable of enforcing
election laws with real clout. Recent events make clear that campaign
regulation cannot be left to a commission that is under the thumb of
those who are to be regulated. But neither is it acceptable to return
enforcement to the sole control of the Department of Justice, where
violations of the Corrupt Practices Act and other past election statutes
were scrupulously ignored for years.

I believe, rather, that the Federal Election Commission must be
allowed to continue its work as an independent executive branch
agency. The Commission has had its problems—Ilargely because it was
faced with administering a new and complex law with inadequate
funding and very little support. But in my judgment the loud protests
against the FEC that have been heard in these halls are ample proof
that the Commission is doing its job. After all, we are the people whose
activities the FEC is charged to regulate. And if every Commission
action over the past months had been received in Congress with un-
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qualified support, or even quiet acceptance, we would have known
that the FEC had failed.

Mr. Chairman, as you know, the original Senate version of the 1974
Campaign Act called for a Presidentially appointed commission,
subject to the advice and consent of the Senate, as required by the
Constitution. The Court’s ruling makes adoption of such a. commission
an absolute necessity.

But we cannot stop there. Just as urgent, in the wake of Buckley v.
Valeo, is the need to extend public financing to campaigns for
Congress.

The Supreme Court decision makes clear that only in the context
of a system of public financing can any limitations be placed on cam-
paign expenditures. Only with public financing can we place any
checks on what rich candidates can spend on their own behalf.

Twice in the 93d Congress the Senate passed legislation to establish
congressional public financing. If the need was great then, it is far
greater today. For with public financing of the 1976 Presidential
campaign, and with limits on campaign spending struck down by the
Court, the 1976 congressional elections are in grave danger of literally
being flooded with money from rich “fat cats” and special-interest

oups.
ngr. Chairman, the Court’s unequivocal ruling in favor of the con-
stitutionality of public financing of elections should end—once and for
all—the lingering doubts about our efforts to halt the treachery of the
private dollar in public’s business. We have a green light to proceed
without delay to the adoption of public financing for congressional
campaigns. Only public financing can prevent the Congress from be-
comling an exclusive preserve for the wealthy and those with access to
wealth.

Mr. Chairman, I would like to close with a brief comment on the
message on campaign legislation which Presidet Ford sent to Con-
gress 2 days ago. The President asked, first, for action to reconstitute
the FEC—and I am certainly glad, as I think most of the Members
of the Congress are, to have the President’s support on that issue.

But, second, the President asked—and I quote—“that we limit
through the 1976 elections the application of those laws administered
by the Commission.”

The President, it seems, wants us simply to wipe the slate clean.

Well, Mr. Chairman, I can only wonder at whether President Ford
is serious about retreating from all the progress we have made in re-
cent years to prevent the kind of abuses which Watergate epitomized.
If so, I am afraid he is totally out of tune with the Congress and, I
think, with the country.

Thank you, Mr. Chairman.

Senator PrrL. Thank you, Senator Clark. We are privileged to have
the chairman of the full committee with us, Senator Cannon, and 1
wonder if he has some remarks he would care to make.

Senator Canxon. Thank you, Mr. Chairman. I have no remarks at
this time.

Senator PeLL. Thank you very much for being at the hearing.

Senator PeLL. Our first witnesses today will be Senators Hugh Scott
and Kennedy. If they would care to come forward. If you would care
to sit up here, Senator Scott, as a member of the committee.
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STATEMERT BY HON. HUGH SCOTT, A U.S. SENATOR FROM THE
COMMONWEALTH OF PENNSYLVANIA, AND HON. EDWARD M.
KENNEDY, A US. SENATOR FROM THE COMMONWEALTH OF
MASSACHUSETTS, JOINTLY

Senator Scort. Thank you, Mr. Chairman, Senator Cannon, Sena-
tor Clark. It is a pleasure for Senator Kennedy and myself to appear
this morning before this subcommittee, to offer our suggestions with
respect to appropriate Senate action in the wake of the Supreme
Court’s recent decision on the Election Reform Act of 1974.

The principal action we favor is set out in S. 2912, cosponsored by
Senator Kennedy and myself, with Senator Clark, now pending before
the committee. And that legislation would accomplish two major
goals. It would reconstitute the Federal Election Commission to meet
the constitutional defect found by the Supreme Court in Buckley v.
Valeo. And it would extend to Senate campaigns the provisions on
public financing of elections now applicable only to Presidential
elections.

The establishment of the FEC as an independent agency to enforce
the Federal election laws was one of the key victories of the 1974
reforms. Fortunately, the constitutional defect found by the Supreme
Court in the establishment of the Commission can be easily cured by
legislation. As President Ford’s statement yesterday indicates, there
is broad bipartisan support for enacting such legislation as promptly
as possible, so that the Commission may continue its important work
and so that the 1976 Presidential and congressional elections may pro-
ceed with minimal disruption and dislocation.

Title I of the bill is intended to accomplish this result. It proposes
to reconstitute the Federal Election Commission as an independent
agency within the executive branch, with its six members nominated
by the President and confirmed by the Senate.

In the 1974 act, Congress established the Commission to administer
and enforce the Federal election laws. The Supreme Court, in its
decision on the Commission, found no fault with this purpose—only
with the method of choosing Commission members. The Court ruled
that the combined congressional-Presidential appointment method
violated the separation-of-powers doctrine—specifically, the “ Appoint-
ments Clause” of the Constitution, which denies Congress the power
to appoint officers of the United States with executive functions. This
bill, by eliminating the congressional appointment power and requir-
ing the members of the Commission to be appointed solely by the
President with the advice and consent of the Senate, will remedy the
constitutional defect found by the Court and will establish the Com-
mission on a sound constitutional basis. '

And T may add that I believe it is a better bill than other bills which
have been offered in that it more clearly defines the powers, functions,
and duties of the Commission.

In fact, as originally approved by the Senate in 1974, the election
reform law did not contain the congressional appointment power.
Now, by approving the proposed change, the Senate is simply returning
to the version of the Commission it initially approved.
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An unsatisfactory alternative would be to return to the pre-Water-
gate system—with the Clerk of the House and the Secretary of the
Senate administering the campaign law and the Attorney General
enforcing it. We believe that would be a serious mistake. Each of these
officers has other important duties to perform. Their record of imple-
menting the election laws in the past 1s persuasive evidence that more
vigorous administrative, investigative, and enforcement machinery is
needed. In addition, a system that requires employees of Congress to
implement the laws under which Members of Congress are elected,
creates at least the appearance of conflict of interest. In our view, the
most satisfactory way to insure that the Federal election laws are fairly
and firmly implemented is to reconstitute the Federal Election Com-
mission as the vigorous and independent enforcement agency that
Congress intended in 1974. v

For similar reasons, we urge the committee to resist efforts that would
reconstitute the Commission but would strip it of some or all of its
principal investigative and enforcement powers. The restoration of
public confidence in the election process requires an active watchdog
in this area, not a toothless lapdog.

We also take this opportunity to express our satisfaction with the
effective and expeditious way the present Commission has carried out
its complex and sometimes thankless task. Obvioulsy, there have been
growing pains. Inevitably, some actions by the Commission have put
it on a collision course with Congress. But we think on the whole that
the frequent sounds of pain emanating from some corners of Congress
over the Commission are a sign that the medicine prescribed in the
1974 reforms is working well, a sign that the abuses infecting and
corrupting our election system are actually being cured, and a sign
that the Federal Election Commission is the right doctor for the job.

Finally, we would make three additional points on the legislation
to reconstitute the Commission :

1. In technical respects, the legislation should facilitate a smooth
transition to the new Presidentia%lly appointed Commission. The bill
we have introduced deals with a number of these areas, such as the
provisions for continuity of the Commission’s actions and resources.
and the provisions enabling the President to reappoint the current
members of the new Commission. We have also included an authoriza-
tion for the Commission at the $10 million annual level approved by
the Senate last year but stalled awaiting conference for many months.

2. We feel it would be unwise to place any time limit on the Com-
mission’s existence or on the current election laws. Such a step would,
we believe, play into the hands of those who wish to weaken the
enforcement agency and destroy the 1974 reforms. And I would add
parenthetically here, that the President has made clear to the leader-
ship of both parties that his purpose in proposing a termination act
was to give the Congress full leeway to proceed with new and sub-
stantive legislation. I happen to believe that that is not necessary,
that our action will accomplish the purpose, and that we do need
permanent legislation. The President has not taken a position against
permanent legislation in any degree, but has proposed that the power
remain with the Congress as, of course, it does. It is better that we
have the permanent legislation now.
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The act has now passed a difficult constitutional test in the Supreme
Court. With the exception of the expenditure limits struck down by
the Court, all of the other major provisions have survived essentially
intact. If changes in the law are necessary, there will be ample oppor-
tunity to enact them next year, after the.experience of the 1976 elec-
tions. But to set a firm date now for expiration of the act would, in
my judgment, be unwise and unjustified.

3. One of the most immediate problems in the aftermath of the
Supreme Court’s decision is the danger that the Presidential primary
campaigns may be disrupted, because of the expiration on February 29
of the Commission’s executive powers, including the authority to
certify the eligibility of Presidential primary candidates for matching
public funds.

Senator Kennedy and T have suggested. as a stopgap measure, that
the Comptroller General may be given authority until April 30 to
carry out the functions of the Comimission with respect to the public
financing provisions of the law, should that become necessary. We
hope, however, that Congress can enact the pending legislation in time
to meet the Supreme Court’s February 29 deadline. If not, it is possible
that the Court may stay its order for an additional period, so that
legislation may be completed without disrupting the flow of public
funds to the candidates in the Presidential primaries. What is clear.,
however, is that the pressure of the imminent deadline should not
become an excuse for compromising other important goals, such as a
strong Federal Election Commission or public financing of congres-
sional elections.

Title IT of our bill would establish public financing for Senate cam-
paigns in a manner parallel to the Presidential public financing pro-
visions upheld by the Supreme Coourt in Buckley v. Valeo. Essentially
all of these provisions for congressional elections were approved by
the Senate in 1973. They were approved again in 1974, after the Senate
g}roke a filibuster under the old two-thirds procedure on the Senate
floor.

As adopted by the Senate in 1973 and 1974, the public financing
provisions applied to both Senate and House elections. The provisions
we are now proposing would apply only to Senate elections. We are
hopeful that the House of Representatives will enact public financing
for its own elections. but we feel it is appropriate at this tirne that
such a measure should originate in the House rather than in the Senate.
In fact, a major current effort in the House is underway. The pending
House legislation already has strong bipartisan support, with cospon-
sorship representing more than half the Members of the House, and
we look forward to its success.

In accordance with the Presidential model, the public financing
of Senate elections would function as follows under the bill we have
proposed :

First, full public funding would be available for candidates of
major parties in general elections for the Senate. A major party
1s defined as a party whose candidate received 25 percent or more of
the vote in the preceding election. These provisions would go into
effect for the general election in 1976.
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Each candidate of a major party would receive public funds equal
to the amount of the spending ceiling specified under the 1974 act—
generally 12 cents a voter, or $150,000, whichever is greater. No can-
didate would be required to accept public funds. Any candidate could
choose to rely on private funds, or he could use a mix of funds, partly
public and partly private. However, in accordance with the Court’s
ruling, any candidate using public funds would be subject to the ex-
penditure limitations in the law.

Partial public financing would be available for minor party can-
didates in general elections, based on the party’s showing in the pre-
ceding election. A minor party candidate would also be eligible for
funding retroactively after the current election, on the basis of his
showing in that election. In general, a minor party is defined as a
party whose candidate received 5 percent or more, but less than 25
percent, of the vote in the preceding election or the current election.

Second, a system of matching grants of public funds would be estab-
lished for Senate primary elections. Candidates who raise a threshold
sum—20 percent of the spending limit for Senate races—generally 8
cents a voter or $100,000, whichever is greater—would be eligible to
receive matching grants of public funds for each private contribution
of $100 or less. These provisions would go into effect for the primary
elections in 1978.

"The cost of the title will be modest. We estimate it at $34 million
for each biennial Senate election, or about $17 million a year. Prob-
ably it could be funded through the existing dollar checkoff, al-
though the bill contains an authorization for additional appropria-
tions, if necessary.

We know that the dollar checkoff is working well for Presidential
elections. Each year, as the checkoff becomes more familiar, increas-
ing numbers of taxpayers are using their tax forms to provide the
funds for public financing.

In 1972, the first year of the checkoff, only 3 percent of the taxpayers
used it, largely because the checkoff was on a separate IRS form that
taxpayers overlooked. In 1973, participation jumped to 13 percent,
after the IRS put the checkoff on page 1 of the tax return. In 1974,
participation jumped again, to a remarkable 24 percent, as taxpayers
became more familiar with the new procedure. And according to
preliminary information recently available on 1975 tax returns now
being received by IRS, participation is rising once again, with 26
percent of the returns filed so far using the checkoff.

The growing public acceptance of public financing of Presidential
elections offers important encouragement for extending this reform
to congressional elections. The Supreme Court’s decision is a clear
green light for Congress to adopt public financing for all elections
to Federal office. To stop now, after achieving reform for Presidential
elections, would leave the job half done, and perpetuate a double
standard for elections that Congress should not tolerate. Now that
the Supreme Court has affirmed the constitutionality of this reform,
the time is ripe to take this next important step toward clean, honest,
and open elections.

Since public financing is already available for Presidential elec-
tions, the need for action on congressional elections is especially
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urgent. Under the 1974 act, Presidential campaigns will be largely
insulated from the influence of special-interest money and massive pri-
vate spending. But all that private money and all that special in-
fluence are still there, looking for fresh fields to conquer.

That is why we believe public financing for congressional elections
is needed now. The danger is that without reform, the 1976 con-
gressional elections will be swamped with special-interest money, as
big contributors and organized interest groups vie with one another
to gain new footholds in the Senate and House, and increase their
already powerful sway over Congress and its work.

Public financing guarantees a fairly financed election for every
candidate to Federal office. And it guarantees that once elected, a
successful candidate will take his oath of office with no strings at-
tached. Gone will be the possibility of dubious relationships created
for the benefit of those who may have an interest in his votes and his
other actions once he is in Congress.

Moreover, the Supreme Court’s recent action outlawing spending
limits provides an additional reason and a new agency for public
financing of congressional elections. The effect of the court’s decisiop
is to eliminate any spending limits, but to leave in place the $1,000
and $5,000 limits on contributions by individuals and political com-
mittees, respectively. As a result, Senate and House candidates of
modest means have a new and greater vulnerability to wealthy chal-
lengers or to challengers with wealthy friends. As the court’s decision
makes clear, such challengers and their friends may spend unlimited
resources of their own to win an election. Yet candidates of modest
means will be required to raise their funds under the strict contribu-
tion limits of the act.

We believe that public financing is the best antidote to the wealthy
opponent problem in Senate and House elections. With public finane-
ing, candidates of modest means would have a ready source of funds
to finance their campaigns. And, as the Supreme Court’s decision
makes clear, spending limits can be constitutionally imposed as a
condition of receiving public funds, so that the likely result of adopt-
ing public financing of congressional elections will be to achieve
reasonable limits on campaign spending for all candidates, rich and
poor alike.

And the cost of the reform is extremely small—$17 million a year
for public financing of Senate elections. To us that is the wisest single
investment the hard-pressed American taxpayer can make in the
future of the country. From that reform alone can flow many bene-
its in every aspect of our work, as Members of Congress become
more responsive to the country and its needs.

The debate is well known and familiar to us all. The issue is
whether elections belong to all the people or just the wealthy and
special interests. In 1974, Congress achieved a major breakthrough
for reform in the financing of Presidential elections. If public fi-
nancing is right for Presidential elections, it is right for Senate and
House elections, too. And the sooner we accept that fact, the sooner
we shall have a Congresas responsive to the people, and the healthier
our democracy will be.

78



73

Thank you, Mr. Chairman.

Senator KenNepy. Mr. Chairman, the statement that Senator Scott
has presented is in behalf of both of us. I would like to just very,
very briefly, because I know you have a full range of witnesses this
morning, mention a couple of matters which we consider to be of
great urgency and importance.

But before I do, I could not let the opportunity pass without recog-
nizing the extraordinary contributions, in terms of election reforms,
that have been made by this committee. Under Senator Cannon, who
has been the spearhead on this committee, and also on the floor—
and, I might say, in some tough bargaining with the House of Rep-
resentatives—much of what was voted on and presented by the Senate
of the United States was defended and I think all of us who are in-
terested in this issue are in his debt. We are also in your debt, Senator
Pell, for chairing these hearings and for continuing to present this
issue in a very important and intelligent and rational way to the
American people. The work that has been done in this committee
has been excellent.

My colleague, Senator Scott, who has presented our joint state-
ment this morning, is really the father of the Federal Election Com-
mission. He has sponsored this concept for a number of years. It can,
in and of itself, provide a very important contribution to insuring
the integrity of the election system. He has also been a leader on pub-
lic financing, both in the Presidential election system and hopefully—
if the position which he and I, and Senator Clark and others, includ-
ing Senator Mathias and Senator Eagleton, have taken is accepted—
in the extension of public financing to Senatorial elections and Con-
gressional elections. And, of course, we pay tribute to the prime
sponsor of S. 2912, the legislation, which we are testifying in favor
of today, your junior member of this committee, Senator Clark, who
has been so effective in this whole area.

So we know we are talking to members of a committee that are ex-
tremely familiar with this issue. We know these matters have been
discussed within the committee and on the floor of the Senhate. We
urge your favorable consideration of the proposals which we put for-
ward here today, and which have, as Senator Scott mentioned, been

" debated and discussed at length in this committee and on the floor of
the Senate and on the floor of the House of Representatives.

As Senator Clark pointed out, the decision of the Supreme Court
is encouraging. It recognized three very important points.

First of all, it recognized the constitutionality of public financing of
Presidential campaigns. And, having recognized that, I think we have
to ask ourselves whether we are going to let an opportunity pass to pro-
vide for the public financing of senatorial campaigns and congressional
campaigns. As a matter of comity, I think we have to recognize our
limitations in the Senate in adopting a proposal for the House of Rep-
resentatives. But we should not let an opportunity like this go by to
deal with Senate elections, after the Supreme Court of the United
States has ruled, recognizing the constitutionality of public financing.
After we in the Congress have looked over the whole series of Water-
gate scandals, we cannot say we are going to provide public financing
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for the Presidency, but we think our own house is in good order with-
out that reform.

I think it is important for us to act. And I think, quite frankly, it
is the wisest investment of American taxpayers’ money. You and I
have often heard, both on the floor of the Senate and in our commit-
tees, the criticism—why should we use the American taxpayers’ funds
for this? After all, it 1s politics. But you and I and the Members of
this body understand that the special, powerful, private inte:ests use
their contributions to make their influence felt on various isstes that,
in effect, require the spending of billions of taxpayers’ dollars.

; So it 1s imperative, I think, that we consider public financing for the
Senate.
Second, in the Supreme Court decision, we are gratified +hat the
sourt upheld the limitations on contributions although we regret that
Court rejected the limitations on expenditures. The latter 1= an ex-
tremely complex, involved first amendment issue, but we would hope
that this committee might be able to make some recommendations to
close these new loopholes—and I am sure that Senator Clark aad Sen-
ator Scott and I would endorse them: warmly.

Finally, the Supreme Court has invited us to remedy the imperfec-
tions in the Federal Election Commission. I am completely satisfied
that if the Senate-House conference had accepted what had or ginally
been passed by the Senate, the Commission would have been up held by
the Supreme Court. And so it seems to us that going back to what was
initially recommended by Senator Scott and the other Mer:bers of
that bipartisan effort makes sense now, to remedy the separation-of-
powers defect which was feund by the Supreme Court.

So I am very hopeful, Mr. Chairman, that we can pass this legisla-
tion. It is timely legislation. It is important. It will restore the in-
tegrity of the election process for Members of the Senate and House,
and make the election of Senators and Congressmen accountab:e to the
people rather than dependent upon the large financial contributors,
which have much too much influence in a democratic society.

I would also like to say how much we appreciated the representation
of Mr. Archibald Cox in defending the Senate’s position in the Sup-
reme Court. We feel he did an outstanding job. and I think represented
not only the positions that were taken by those that had introduced
the legislation, but generally of the Senate as a whole. And we were, of
course, very much honored to have his participation.

_Senator PeLr. Thank you very much, Senators, for presentiig your
Views.

As we look into the legislation, there is a good deal of nitty-gritty
that has to be examined, to see how it would be implemented. how it
will survive, whether it will fly.

One question that comes up here is in connection with the Presi-
dent’s proposal to take away the ex officio representation of the Secre-
tary of the Senate and the Clerk of the House. And 1 was wondering
if you felt that that was correct or not. I notice your bill has their
representation in, the President has proposed that it be knocled nut.

Do you have a view ?

Senator Ken~epy. I think they should be part of the Commission,
but not voting members. I think having their expertise, knowledge,
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and understanding is useful for the Commission. As ex officio members,
they can provide their expertise and make it available to the Com-
mission.

Senator Scorrt. I don’t think they have interposed any objection to
being nonvoting members. Mr. Valeo doesn’t make that point in his
letter to the chairman of the committee.

Senator PeLr. Thank you.

Senator Griffin ?

Senator GrIFFIN. I want to thank both of you for your testimony
and for the leadership that you have provided in the past on this very
important subject.

I would like to ask a practical question about the length of time that
we have to deal with this subject. As I make the computation, it is 11
days.

I%egardless of how we feel as individuals about the public financin
of Senate races, I think we would have to agree that it is controversial.

Do you think it is realistic that within 11 days we can pass a bill
that will not only reconstitute the Commission and provide for the
Presidential appointment of the members, but also include such a con-
troversial provision as this public financing of Senators’ elections?

Senator Kennepy. I think there are two important points, perhaps
three important points, that are to be made.

First of all, the legislation which we are sponsoring is legislation
which has already passed the Senate. Actually, it is legislation on
which we broke a filibuster in 1974. It has passed the Senate twice. Tt
was reported favorably by this committee. So it is not a new debate,
not a new discussion, not a new issue.

Second, we have provided an opticn, if we are unable to act for an
interim period up to April 30, so that GAO would be able to continue
the process. And we feel that could be an alternative to meet the time
pressures.

And, finally, T don’t think it is inconceivable that we could get an
additional stay by the Supreme Court. They have done that in the
redistricting cases for up to a period of 2 years, I understand. Obvi-
ously the most we would ask for is perhaps a few more weeks. T don’t
think that that possibility ought to be discounted—I think the Court
would need to be impressed by the progress on our legislation in the
House and Senate, but I do think we have some flexibility on it.

I would hope that we could move expeditiously, but I think there
are these options which are available to us.

Senator GrrrriN. I thank the Senator for that response. I think it
is good to have your response on the record, because I rather suspect
this is a question that is on a lot of people’s minds.

Thank you.

Senator PeLr. Senator Clark ¢

Senator CLARK. Just one question, Senator Kennedy. Is it not true
that the only way that we can have expenditure limitations in con-
gressional elections is to pass legislation which would establish public
financing? Without that, the lid is off and we have no limit of any
kind—isn’t that true?

Senator Ken~EDY. The Senator is absolutely correct. Tt is clear, as
the Supreme Court has stated.
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Senator Prrr. I would like to interpolate a thought here. The lid
is off anyway if they don’t accept it. So I think the general public
should be aware of that.

Senator Ken~NEpy. The lid, though, rather interestingly, Mr. Chair-
man, is on because I think the immediate record of all the Presidential
candidates who are in the race now is that they have accepted public
funds. So the limits are on. And I think it would be an extraordinary
Member of the Congress or Senate who would go the independent
route. I think, given the climate and atmosphere of this time, woe
to the candidate who says that he is not going to go the public-
financing route. Even those who go the private route would probably
feel bound by the limits anyway.

Senator PeLL. I would agree with you, those of us who are frugal
New Englanders would probably keep it under the ceiling.

Senator Cannon ¢

Senator Can~ox. Thank you, Mr. Chairman. First, I want to thank
Senator Kennedy for his very kind remarks. We spent a lot of time
trying to develop the bill that we did get out. And that raises a
question in my mind.

[ am sure that both of you are well aware of the difficulties we
encountered. Do you think realistically there is an opportunity to
get a bill through in a reasonably short period of time—when I say
through, through both Houses of Congress—providing for public
financing of congressional elections ?

Senator Kex~epy. The interesting points in the House are these.
First of all, a majority of Members of the House have actually co-
sponsored a bill for public financing of House elections—so this is
impressive. And, second, I have also been impressed by what has
been happening in the House among a number of different Members
about the value of the Federal Election Commission.

Even Mr. Hays, who has been outspoken in his opposition, has
been more willing recently to accept a Federal Election Cormission.
Obviously we have different views about what its powers should be—
but I do think that in the period of the last few days, there has been
some extremely interesting movement. And I am very hopeful that,
with a strong position by the Senate. there would be an opportunity
to meet the deadline and also to act on public financing.

Senator Scort. I would like us to try it. I think that public opinion is
moving very strongly in favor of public financing, and I would hope
we could try it. ,

I do want to thank the chairman and the members for the work
they did on the original bill—really magnificent work was done under
the chairman’s leadership. And serving on the committee, I was greatly
impressed at how well he guided the conferces in very difficult situa-
tions. And while we didn’t get all we wanted, we did get the basic
law and we got some important advances out of that bill.

Senator Can~ox. I thank the Senator for his kind remarks. Let me
ask this—if it came to a choice between the question of public financ-
ing of congressional races and the extension of the life of the Com-
mission ingependently, what would be the position of the Senator?
In other words, should we hold fast—if the Senate passes it, should
we hold fast and have no bill at all, or should we try to find an inter-
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mediate ground extending the life of the Commission, and consider
this as two separate issues ?

Senator KanNepy. Well, Mr. Chairman, I feel very strongly that
the Members of the Senate as well as the House ought to have an
opportunity to express their views on both these important issues.
I think we have an important responsibility to carry this issue as far
as we can in terms of advancing the public interest. Obviously, we
do not want to disrupt the national Presidential campaign, in which
candidates have undertaken this effort with the idea of being able
to participate in public financing.

So I think that would be unfair and unwise. But I do feel that we
have a very basic and fundamental and important responsibility
to present this issue to our membership in the Senate and go to
conference with a strong position and make every legitimate effort
to work out any differences and adjustments with the House.

Senator Scort. The Senator has expressed my views.

Senator Can~ox. Both of you have certainly pointed out the danger
of unlimited spending and why it would be better to go to public
financing of congressional races. However, that still leaves unan-
swered, as I understand it, both in your bill and, importantly, by the
decision of the Supreme Court, the question of independent spending,
of unlimited spending on the part of individuals or groups, either sup-
porting or in opposition to the particular candidate.

And T wonder if you have any suggestive thoughts as to whether
there is or is not any way to arrive at this one defect that would still
remain in the law ¢

Senator Scort. Well, I think that it is extremely difficult to meet
that. T think we should, in the committee, ask advice of counsel, pos-
sibly outside counsel as well, as to whether there is any way to cure
this most unfortunate loophole which the Court has left in the bill.

I think it was by far the worst part of the Court’s decision. And if
there is any way by which limitations can be imposed, other than those
which we do impose by virtue of accepting the matching fund.

Senator Caxxon. No, I am referring to the spending by others.

Senator Scort. That is what I meant.

Senator Caxxon. In other words, someone independent from the
candidate.

Senator Scorr. If we could impose limitations on outside spending,
T would be in favor of it. I think the committee might be well advised
to get advice of counsel. I do not know any way by which the Congress
can overrule that part of the Supreme Court’s decision other than by
the matching funds provision.

It is going to be extremely difficult to change that part of the Su-
preme Court’s ruling in view of the wording they use in the opinion.
But I would like to see something tried.

Senator Ken~epy. I would just say one word on it. I am a strong
supporter of imposing whatever limitations we can, Mr. Chairman.
I do recognize the first amendment questions. I hope that perhaps we
may be able to address the problem. It is enormously complex, al-
though I do think there may be some opportunity to move in this area.

At least, we can require disclosure. I think we have every right to
expect that, any time individuals are spending money, we are entitled
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to very clear notice as to who is spending, how much is being spent,
and who receives the benefit.

T think there are efforts in this area which can be important in terms
of public notification.

I think with regard to the proliferation of various committees, I
think there are probably areas here where the committees can move.
We have some ideas, perhaps some suggestions, which we could submit.

Senator Canxxox. You both recall, of course, that we had the first
amendment question very well in mind during our conference, and we
were aware of the problems. But we did take a shot at some of the
proposed limitations in the event that they would be upheld.

T have a question as to why you have the provision that the public
financing is voluntary rather than mandatory, because if you still have
it so that an individual can come in and not accept public financing,
that individual can spend unlimited under that provision of the law.
Why wouldn’t you be better off to require it, make it a mandatory
provision ?

Senator Scorr. I am wondering whether we wouldn’t run into the
Constitution on that, that is what has bothered me about it.

Senator Kexnepy. T would say that T myself would favor it. We
could make it mandatory. What we were attempting to do was to track
what has been recognized by the Supreme Court in terms of constitu-
tionality.

As you know, we debated that issue at some length in the Senate in
1973 and 1974. T myself would favor making it required, but it does
seem to me that we are on completely sclid ground from the constitu-
tional point of view in the way that we have proceeded.

Senator Cax~ox. Now, do I understand your bill—well, first let
me ask ahout the effective date. I think our analysis here showed the
effective date for the primaries, January 1977 —but I notice that Sena-
tor Scott read from his statement January 1978,

Which is correct ?

Senator Scorrt. 1t should be 1977.

Senator Can~ox. And your bill would provide that for the general
elections it would take effect this year.

Senator KExNEDY. Yes.

Senator Caxxox. Now, do I correctly understand that the matching
provision would relate only to primary elections and would be in
amounts—contributions of $100 or less—that would be eligible for
matching funds, and that there would be no matching fund required
for the general election, but simply the maximum amount. according
to the formula, would be made available: is that correct ?

Senator Scorr. That is my understanding.

Senator Kex~eny. The Senator is correct.

Senator Cax~o~. Now, what happens under the provisions of your
bill if there are not sufficient funds earmarked through the dollar
checkoff provision to take care of the Presidential races and Congres-
sional races? Is there a pro rata between them or do you take care of
the Presidential races first and then pro rate insofar as the money is
available for the Congressional races?

Senator KexnEpY. Well, as you know, Senator, the first year that
we had the checkoff, we had 3-percent participation. Now, in the ad-
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vance payments of taxes in 1976, it is already up to 26 percent. We
believe that there is an increasing appreciation of its importance, and
that there will be increasing funds for it. And, as we pointed out, we
are talking about $34 million for Senate elections on a biennial basis,
which is a reasonable amount—$17 million a year.

We also provide an appropriation to make up any shortfall if there
is one. If not, it would have to be pro rated.

Senator Canvo~. But do you provide for any pro rata in——

Senator Kenwepy. I think there is a provision for pro rating, Sen-
ator.

Senator Can~on. You believe that if there isn’t one in there, there
should be. '

Senator Scorr. There should be if there isn’t one.

Senator Kennepy. There should be a provision in there, and it
should follow after the Presidential elections. The Presidential elec-
tions come first and it should be pro rated after that.

Senator Caxnox. In your proposal, you have an authorization for
$10 million for the Federal Election Commission. They are operating
on the basis of $5 million now, and I am wondering why you use the
$10 million figure. Do you have some justification as to additional
funds that may be needed? They are proceeding on the basis of $5
million now. ‘

Senator KENNEDY. I think the figure was the one that the Senate
passed before. We would be guided by this committee’s judgment, but
the figure was taken from the previous Senate bill.

Senator Can~on. Well, I wondered if you had any specific informa-
tion, because before we were sort of shooting in the dark, we didn’t
know what would be required—and the rate now of spending, or at
least the rate of money made available to the Commission, is at the
$5 million rate at the present time. And there are some people in the
Congress who feel the Commission has had too much money already,
that they have gone far afield, beyond the limits that Congress orig-
inally envisioned, in developing their rules and regulations and ag-
visory opinions, as you well know. : _

'So that may be a controversial issue at some point in the develop-
ment of this legislation.

Now, what would you envision would happen with respect to candi-
dates who have already raised funds in this particular year, if this
should pass and be made effective immediately ? What happens there
with respect to the candidate’s funds on hand who is a candidate in
the November election ?

Senator Kennepy. We are open to suggestions on it. I think it is
a very fair, practical question—we would be wide open on it.

Senator Cannon. There are many congressional races who have
raised funds and probably more than enough to meet the spending
limit of the primary election. And I was just curious to know what
would happen to those funds, those unused funds, then, if one were
to go to public financing.

The committee I am sure can '

Senator KENNEDY. Give some thought to it. I would expect that
most of the moneys that have been raised have been for primary
races, but, of course, there are cases where that wouldn’t be so—and
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we would be guided by both the Commission’s and the committee’s
judgment on that.

Senator Scorr. I would like to respectfully suggest to those Senators
who may propose simply the reconstitution of the Federal Election

Jommission that they look at the details of our bill. We think that we
have tried to be somewhat specific as to the authority and the powers,
and we may have gone further than some of the other bills. We think
it is desirable that we should, and we hope that those introducing other
bills will give some consideration to this.

Senator CannNoN. In other words—is it title I of your bill?

Senator Scorr. Title I, yes.

Senator Canno~N. You have imposed some limitations on the au-
thority of the Commission beyond the broad limitations that they
were exercising under in the previous period of time.

Senator Scorr. Yes. We are making the authority, we think, some-
what clearer than it is made in some of the other bills offered and on
which testimony will be given.

Senator Canwown. Thank you, Mr. Chairman.

Senator Perr. Thank you, Senator Cannon. There is one further
question ¥ wanted to ask both of you, your opinion on, at the suggestion
of committee counsel, because it is a question presently before the

Jommission. When we come to the single-issue candidates, whether it
is antiabortion or proabortion or gun control or SST, do you think
they should be able to qualify for public matching funds, or should
they demonstrate a broader spectrum of interest ?

Senator Scort. I don’t believe that you would have a right to ex-
clude them if they come under the qualification of minor candidates,
because you would be excluding them on the basis of their ideas.
Because a Democrat or a Republican presumably holds certain ideas-—
a vegetarian’s ideas may be different, but they are still ideas. I don’t
think we ought to get into the realm of ideas and the realm of exclu-
sion of ideas. :

Senator Kennepy. I would agree, Mr. Chairman. I do feel that, you
go back over recent times, some might say that those involved in the
1968 campaign were involved in a one-issue matter about ending the
war in Southeast Asia. I would be strongly opposed toward providing
any kind of limitation.

If they can qualify, no matter what their views are, then they ought
to be eligible for public funds.

I would be strongly opposed to trying to exclude those we think
are one-issue candidates. If they can meet the qualifications, they ought
to be eligible.

Senator Canwon. If the Senator would yield, I don’t think there
is any way we could constitutionally pick and choose who could or
could not be candidates or be eligible, beyond the constitutional
limitations.

I t}}:ink a limitation based on the issues would clearly fall of its own
welght.

Senator Scort. The Constitution didn’t even contemplate parties
in the first place.

Senator Canwon. Incidentally, Chairman Hays’ name was men-
tioned earlier, and I have just been notified that he is holding a press
conference at 2 p.m. today on the FEC.
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Senator PeLr. Thank you. I would agree with both of you in con-
nection with your response to my question regarding a one-issue can-
didate, which essentially was the situation in the 1968 campaign—
and the 1972 campaign, too.

So I thank you very much.

Senator Grirrin. Mr. Chairman.

Senator PELL. Senator Griffin ¢

Senator GrIFFIN. Mr. Chairman, if I could just comment. I want to
indicate that I introduced the President’s proposal today (S. 2987),
and I want to indicate that as a result of listennig to your testimony
and studying your proposal, I see at least two features in here that
I want to indicate agreement with.

One is the matter of the ex officio service of the Secretary of the
Senate and the Clerk of the House of Representatives—this may be
an unfortunate omission in the President’s bill. If it is constitutional,
I'believe I would be in favor of that change.

And then also I notice in your bill you provide the six-member

“ommission—the terms of two would expire every 2 years. In other
words, it would be staggered. No one President after the initial ap-
pointment would be able to appoint a whole Commission again. I
think that is a desirable feature that the terms of any Commission be
staggered.

Thank you, Mr. Chairman.

Senator Kex~epy. Thank you very much.

Senator Scorr. Thank you. _

Senator PeLr. Thank you very much indeed.

STATEMENTS OF HON. RICHARD S. SCHWEIKER, A U.S. SENATOR
FROM THE COMMONWEALTH OF PENNSYLVANIA, AND HON.
WALTER F. MONDALE, A U.S. SENATOR FROM THE STATE OF
MINNESOTA

Senator Perr. Our next witnesses will be Senators Schweiker and
Mondale who will be testifying on S. 2911. Senators, welcome, and
proceed as you will. \

Senator ScHweIKER. Thank you, Mr. Chairman and members of
the committee. With the committee’s permission, I would like to insert.
my full statement into the record, in view of the schedule you have.

Senator PerL. Without objection, your written statement will be
inserted in the hearing record in its entirety.

[The written statement of Senator Schweiker follows:]

STATEMENT OF HoN. RICHARD S. SCHWEIKER, A U.S. SENATOR F'BOM THE
. COMMONWEALTH OF PENNSYLVANIA

Mr. Chairman, I appreciate the opportunity to appear this morning to discuss
our bill, 8. 2911, to reconstitute the Federal Election Commission.

We in the Congress have been handed what is really a pretty simple problem
by the Supreme Court. We passed an election reform law in 1974 which con-
tained a great many provisions. One of those said that the law would be admin-
istered by a Commission with six members, two chosen by the President, two
by the House leadership, and two by the Senate leadership. This Commission
would receive reports, issue rules and regulations, give advisory opinions, certify
federal campaign matching funds, and investigate apparent violations of the
law.
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. On January 30, the Supreme Court handed down its decision in Buckley v.
Valeo, the major challenge to the constitutionality of the election luw. Some
parts of the law were upheld, and others were found to be unconstitutional.

With regard to the Federal Electior. Commission, the Court said that the
make-up approved by Congress could not stand. The laws of our couniry, under
the Constitution, must be administered by ‘‘Officers of the United Hiates” ap-
pointed by the President and subject te confirmation by the Senate. Four of
the six members of the FEC are presently approved by Congress, not by :the Presi-
dent, however, and all six are subject to approval, not by the Senate ulone, but
by both the House and the Senate. This set-up, the Court concluded, makes the
FEC in effect a Congressional body, with no more power than Congress could
give to one of its Committees.

Specifically, the Court held the Commission could exercise only the inforraa-
tional functions granted to it under the law. It could no longer:

(a) Certify any public matching funds for the Presidential election ;

(b) Issue any binding advisory opinions;

(¢) Issue any binding reguiations interpreting the law ; or

(d) Hold any administrative hearings or exercise any civil enforcement
powers.

The Court recognized the chaos that would result if the FEC were killed out-
right, and so it gave Congress 30 days, until the end of February, to recon-
stitute the Commission in a constitutionally valid fashion.

In response to this decision, I immediately introduced 8. 2911 to reconstitute
the Federal Election Commission. We believe this bill will promptly resolve
the problem created by the Court’s decision.

The bill is very simple. Let me outiine its provisions. Section One recreates
the Commission with six members appointed for staggered six-year ierms by
the President, subject to the advice and conseunt of the Senate, and two mem-
bers, the Secretary of the Senate and the Clerk of the House, serving ex officio
and without vote. No more than three members appointed by the President may
be from any political party.

Section Two of our bill provides for a transition between the present Com-
mission and the new Commission. It is our intent that the terms of the old
Commissioners expire on the appointinent of their successors, and that the
present Commissioners be eligible for appointmaent to the new Commission al-
though we take no position on whether they should be named. We believe our oill
adequately provides for continuity and provides the authority required for staff
and files to be carried over to a new Commission.

Finally, Section Three urges the President to act as quickly as possible to fill
the positions created by our bill so that the orderly implementation of the
Federal election campaign laws may be continued.

Mr. Chairman, this last point is what this controversy is all about. Despite
all the other issues which have been raised since the Supreme Court's decision,
the overriding, primary concern of all of us must be the assurance that the
election laws are not thrown into further disarray. We must re-establish a
mechanism to administer the federal campaign matching funds and, perhaps most
important, to give authoritative interpretation and enforcement of the election
laws by an independent body.

The simplest and most effective way to do this, particularly at this time in an
election year, is to reconstitute the Federal Election Commission. The Comris-
gsion has assembled a staff which has acquired expertise by administering the
Federal election law for the last several months. Given the success of the first
legal attack on this law, we should not overlook the fact that the Court has
indicated that it approves of a Presidentially-appointed Commission. Any other
proposal could bring about a new lawsuit, and the possibility of ancther crisis
later in the election year.

Let’s 1ook briefly at some of the other alternatives which have been suggested,
either before this Committee or in the press in the past few weeks. One approach
has been to gut the Commission, by taking all enforcement powers for Congres-
gional elections out of the Commission and leaving it only the job of certifying
the matching funds. The law would then theoretically be enforced by the Congress.

This approach really puts election law back intc a pre-Watergate posture. In
the public’s eye, giving the 535 Members of Congress power to enforce the
election laws would be like giving enforcement of the antitrust laws over to
Fortune's 500 corporations. 'This country would not stand for it. 'We decided
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in 1974 that an independent body must implement these laws to assure that
they are enforced impartially. The Congress cannot forget that the appearance of
Jjustice is an important part of justice itself, and we should not place ourselves
in the indefensible position of seeking to have our activities beyond independent
review.

Another proposal has been to transfer the administration of the Presidential
matching money to the General Accounting Office, either temporarily or per-
manently, and let the rest of the law lapse. The Comptroller General has
answered this proposal very effectively by pointing out that the GAO does not
have the staff or the expertise to administer this law, and that this transfer
would be very disruptive. I would like to insert a copy of a letter from the
Comptroller General in the record at this point. (See letter addressed to Chair-
man Cannon by Comptroller General Staats, which letter may be found on
p. 148 of these hearings.) In addition to not mairtaining smooth administration
of the matching funds, this proposal would stop all new rules and regulations
from being issued.

This is an important point. We have seen the law chopped in half by the
Supreme Court. All the rules and regulations previously issued by the Com-
mission should be reexamined to see if they are still valid. To take away the
power to make rules and advisory opinions from the FEC will require every
candidate for federal office in the country to act without guidance in this com-
plex legal situation, not knowing whether his actions are within the law until he
finds out he is under indictment by some state attorney general or the U.S.
Justice Department. The orderly administration of the election laws does not
simply mean handing out public funds on an expeditious basis; it includes
giving candidates the guidelines needed to stay within the law.

Another proposal has been to address public financing and “loophole closing”
at this time. I have favored public financing of Congressional races in the past,
and I think that we should make another effort to take big money out of our
political system. But these are complicated issues which cannot be dealt with
properly in the short period of time remaining for us in February. We are
learning a lot about public financing in its first trial run at the Presidential
level, and there are some things about it which we may want to take another
look at. The problem of loopholes is even more complex. There is no possibility
that a comprehensive bill on this subject would move quickly enough through
the Congress to meet the Court’s deadline,

Further campaign reform must be addressed, but not under the deadline
pressure we now face. I hope that this Committee will schedule early hearings
on the questions of Congressional public financing and revisions in the sub-
stance of the campaign laws, with a view toward reporting out a bill later in
the spring if possible.

Mr. Chairman, the President has asked the Congress to reconstitute the Com-
mission, and the Comptroller General thinks it is the best way to go. The Amer-
ican Bar Association and Common Cause agree that this Commission must be
renewed before the end of February. Our bill, which will do just that, has 13
cosponsors in the Senate, and an identical bill has 56 in the House. We ask this
Committee to send 8. 2911 to the floor so that the American people will know
that we care about the orderly and fair administration of the election law, and
also to show that Congress can indeed get a job done on time.

Thank you. I would be happy to answer any questions you might have.

Senator Scaweiker. I will try just to summarize, Mr. Chairman,
some of the important points of the bill that we are proposing.

I think it is important, Mr. Chairman, to consider the time factor in
the problem at hand. We have less than 11 days to solve a very serious
problem. And having served in the House of Representatives for four
terms. I am not very optimistic that they are going to pass any other
part of a bill except the bill that Senator Mondale and T are proposing
today.

Inymv judement there is no way the House is going to accept the
public financine. We battled this for many months—your committee
has led the fight. you have done the work, and after months and months
of work and effort, it was scratched in conference.
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S0 T think we are somewhat deluding ourselves if we think that
we can get putlic financing, or really anything else that might be de-
sirable, into this bill. T happen to be a sponsor of public financing, I
am all for it, I strongly support it, T will fight for it—but not at this
time and place.

T think also that it is important to realize that if we lose every-
thing, what happens? First, if the FEC goes out of commission, in
addition to not having public matching funds for Presidential elec-
tions, they cannot issue any binding advisory opinions, they cannot
issue any binding regulations interpreting the law, they cannot hold
any administrative hearings or exercise any civil enforcement powers.
In'short, we have organized chaos. And the Supreme Court recognized
this—that is why they gave us 80 days to get it straightened out. So
T think it is important to put our priorities where they should be.

Second, as was mentioned earlier, and T would like to reemphasize
it, this committee led the way in the Senate, led the way in the Con-
gress, in 1974 when we decided that we wanted an independent body
to implement these laws so that they are impartially enforced. And
the Congress cannot forget that the appearance of justice is just as
important as part of justice itself.

1 don’t believe that we should place ourselves in the indefensible
position of seeking to have our activities beyond independent review.
We should not look like we are having the fox guarding the chicken
coop. And that is what would happen if FEC expires.

Our bill has broad support. President Ford indicated that he sup-
ports this concept, the ABA convention assembled in Philadelphia
just passed a resolution endorsing this concept—and I would like to
include that in the record, Mr. Chairmar, if that would be all right.

Senator PeLyr. Without objection, it will be included.

[The resolution referred to follows:]

AMERICAN BAR ABSS0CIATION REPORT TC THE HOUSE OF DELEGATES
SPECIAL COMMITTEE ON KLECTION REFORM

RECOMMENDATION

Resolved, that the American Bar Association urges the Congress ty immedi-
ately enact legislation to reconstitute and to preserve an independent Federal
Flection Commission and, it is, further

Resolved, that the President of the United States and the Senate sre urged,
through their respective powers of appointment and confirmation, to recognize
the importance of some continuity in the membership of a reconstituted Federal
Election Commission and, it is, further

Resolved, that the American Bar Association urge Congress to continue its
attempts to fashion a fair and equitable election law consistent with the prin-
ciples adopted by the American Bar Association at its August, 1975 mesating.

Passed by the ABA House of Delegates, February 17, 1976.

REPORT

After extensive activity in the area of federal election reform in the yeurs
since its creation in 1973, the ABA Special Committee on Election Reform has
withheld any major effort this year pending the decision of the United States
Supreme Court in the case of Buckley v. Valec. The Buckley case dealt with a
very wide range of constitutional issues resulting from enactment of the Federal
Ploction Campaign Act Amendments of 1974 and was before the Court on an
expedited appeal.

"The Buckley v. Valeo opinion, announced on January 29, 1976, keid invalid
the procedure for appointment of the Federal Election Commission. However,
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the opinion recognized the very critical work being done by the Federal Election
Commission and allowed it to continue its existence until March 1, during which
time Congress could consider possible alternatives for reconstituting the Com-
mission. The necessary action itself is relatively simple, in that the appointments
must be made by the President pursuant to Article II, Section 2 of the Constitu-
tion of the United States.

In August, 1975, the ABA House of Delegates took a position favoring an
. independent commission and the following language was included in the state-
ment of principles concerning election reform :

Federal election laws should be administered by a single, independent
agency entrusted with effective enforcement power and the resources to dis-
charge its responsibilities.

The ABA Special Committee on Election Reform recommends that the sug-
gested resolutions be adopted so as to impress upon Congress and the President
the importance of not disrupting in mid-campaign the Federal Election Com-
mission machinery and staff. The committee also feels that the independence of
the Commission is essential for the integrity of its operation and that this inde-
pendence be viewed by Congress as primary to any other criteria it may consider
in reconstituting the Commission.

Respectfully submitted

TALBOT D’ALEMBERTE, Chairman.
CHARLES G. ARMSTRONG.

JoaN D. FEERICK.

DANIEL L. GOLDEN.

WiLLIAM D. RUCKELSHAUS.
STEPHEN 1. SCHLOSSBERG.

EARL SNEED.

WiLriaM P. TRENKLE, Jr.

Senator ScHwEIKER. Common Cause also indicates their support for
this. We have some 15 Senate cosponsors, some 65 House cosponsors—
ﬁnddI think that this is really what we need to do to the problem at

and. '

That is all I have, Mr. Chairman.

Senator Perr. Thank you.

Senator MonNpaALE. Thank you very much, Mr. Chairman and mem-
bers of the committee. I would ask that my full statement appear in
the record as though read.

Senator PeLL. Without objection, it will be done.

[The written statement of Senator Mondale follows:] -

STATEMENT oF HON. WALTER F. MONDALE, U.S. SENATOR FROM THE STATE OF
MinNBsOTA

Mr. Chairman, I appreciate the opportunity to appear this morning to discuss
8. 2911, our bill to reconstitute the Federal Election Commission.

I am pleased to join with Senator Schweiker in sponsoring S. 2911. As you
well know, a little over two weeks ago the Supreme Court ruled that the exercise
of certain executive functions by the Federal Election Commission, as presently
constituted, is unconstitutional.

The Court held that unless the Commission was reconstituted with members
appointed by the President with the advice and consent of the Senate it would
lose its enforcement and rulemaking authority. S. 2911 seeks to accomplish the
clear mandate of that decision and reconstitute a Presidentially appointed
independent Federal Election Commission. '

Near the end of the Watergate era, a period in which we witnessed the resig-
nation of both the President and his Vice President under a storm of political
corruption, the Congress took a historic step in establishing an independent
commission to monitor and regulate the infusion of money into the political
process. The public outery was loud and the movement toward political reform
had great impetus. We ought not let this noble experiment die just because in the
wake of the Supreme Court decision we have no Watergate scandal on the front
pages of our newspapers and on our television screens.
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Unle_ss the Congregss acts i_mmegi.iately to restore the Commission’s regulatory
authority, the upcoming Presidential primaries will be conducted without answers
to at least two critically important questions.

First, “How much money can a candidate accept in contributions from a
wealthy wife or husband or a wealthy family member?’ The Court held that a
wealthy candidate could spend as much of his own money as he chose, but left
the qpestion of contributions from family members subject to an uncertain Con-
gressional definition.

Second, “W.hat constitutes an ‘independent’ expenditures by a wealthy individ-
ual or a heavily endowed union or corporate political action committee in behalf
of a candidate?”’ The Court struck down the 31,000 limit on such campaign ex-
penditures, but left the definition of “independent expenditure” to be determined
by another agency.

In addition to these two pressing questions, many more critical ones will surely
arise as we approach the election. If the Commission’s regulatory authority lapses
on March 1, no other body is prepared to decide which expenditures are “inde-
pendent” and which are not, and no other agency is prepared to draft guidelines
to check the unlimited flow of money into political campaigns under the guise
of independent activity.

Those who feel that the Supreme Court’s decision is being violated could always
take their case to court, but the primaries would almost certainly be over before
a decision could be reached. A ruling by the Justice Department could take less
time, but their legal staff does not have the expertise that the FEC’s staff has
gained over this nine month period.

In addition to interpreting the law, we must have an agency to ensure that
our own efforts to achieve reform are being carried out. One of the most pressing
reasons for reconstituting the Commission immediately is to ensure that the
Presidential candidates are not left without matching funds. These candidates
have run their campaigns in good faith and in reliance on the fact that these
funds would be available. We must see that they get the funds they are entitled
to under the law. It would be tragic not only for them but for the entire political
process if Congressional delay in reconstituting the Commission prevents these
candidates from receiving the matching fundés to which they are entitled and
perhaps thereby influence the outcome of the Presidential nominating contests.
This is an urgent matter, and therefore I want to stress the need to reconstitute
the Commission before the March 1 deadline.

Given the history of weak enforcement of campaign financing laws and the
extensive evidence of misuse of law enforcement agencies for political purposes,
it is no wonder that the public watches with some skepticism our efforts to
reconstitute this Commission.

Even with the most consci