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Introduction

3

The purpose of this manual |s to and enforcement staff in the’ Ofﬁce of the General
Counsel of the Federal Elecuon Comrmsswn in thé ‘cbrisistent and efficient performance
of their important pubhc rcspons:bxhhcs under’the Fedetal Election Canipaign Act of -
1971, as amended (“the Act") and Chapters 95 and 96 of Title 26 of the Umted States
Code and Chapter 1 of the Code of Federal Regulanons S

IR

. lt is desngwd to bc a rcllablc resourcc of mformatnon pcrtaxmng to all aspecls of the

’d should beé'fe gularly o’o’nsmtcd? d fo‘llowed in'the handlin‘g of

R S S T i

all enforcement matters.

Thcimanual is mtcﬂded only as dn iternal’ gmdc 1o’ thc enfércement process: Thus,
its contents should remam conﬁdenual 'I'hc maxiiiai x& not mtbnded to, and does not,

....

P

ah enforcement matter. 4Those ghrs are; instead set forth'in thidprovisions of the Act
and Commission regulatxp 18, in Advnso:y Opunons, ami‘ in othcr publlc pc’hcncs appmv’ed
by the Commxsslon SRR

-t iy ER B St o ¢

o

o The manunl seeks 10 achleve cons:stency dind" ‘fairneéss in thé tréatment 6f- :
'enforccment mitters and 0 a‘ch:evé greatcr ‘efficiericy in e précessmg of thein.” W'th the
aid of thi§ manual stafl shou’lﬂ e able’to deal ‘with most of thé xecumng procedurai
questions ‘and issues that arise dunng the enforcemem ptocms L
The Commission’s enforcement practice is “organic” in that it undergoes contmnal
refinement and modification. The manual is prepared in loose-leaf so that it may be
revised and updated as necessary. In using this manual, staff may identify plnces where
_revisions or additions seem wamranted.” In Such cases, staff should forward 3
memorandum or electronic message descnbmg the recommended change or addition to
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the Special Assistant to the Associate General Counsel for Enforcement and to the
Enforcement Manual Staff computer account.

II. ROLE OF ENFORCEMENT

The Act places several major responsibilities on the Federal Eleetlon Commission:
(1) disclosing campaign finance information, (2) administering public fundmg programs,
(3) encouraging compliance with the law, (4) monitoring compliance With the law,
(5) enforcing and defending the law, and (6) serving as a clearifighouse of election
administration. The Act also encomipasses the legal requirements for the organization
and operation of political committees, the timely disclosure of relevant campaign finance
information, prohibitions and limitations on the sources of campaign funds, and the use of
campaign funds. These requirements are comprehensive and apply to all candidates
seeking nomination or election to federal office, to all political" committees and -
individuals receiving contributions or making expenditures with respect to federal
elections, subject to certain minimum threshold amounts of ﬁnanclal activity. | Within
th.lS context, the, enforcement process perfoxms a cntlcal funcuon

The Act provides that the Federal Election Commission "shall have excluswe
jurisdiction with respect to the civil enforcement of the provisions of the Act and
-Chapters 95 and 96 of Title 26. 2 U.S.C. § 437¢(b)(1). Jurisdiction for crimipal
enforcement of the Act and Chapter 95 ‘and 96 of Title 26, reS|des in the Department of
Justice. In.recognition of this dlchotomy, the Comm1ss1on and the Department of Juspce
entered.into a. Memorandum of Understandmg regardmg enforcem ﬁi ng 1 Fed
Election Camp. Fin. Guide § 2042 (1989). e

In some instances, the Commission's jurisdiction may coincide with the jurisdiction
of another federal agency as it relates to a speclﬁclactwlty Both the Act and the
Communications Act have provisions that relate to telewsxon campaxgn advemsmg The
Federal Election Campaign Act provisions apply to persons paying for such advcrtlsmg,
while the Communications Act provisjons apply to. stations broadcastmg such
advertising. The Federal Election Commission and the Federal Communications
Commission have cooperated in formulating language for the disclaimer or sponsorship
statement that meets.the requirements of both acts. Also, the U.S. Court of Appeals for
the District of Columbia has ruled that the Postal Service may not rely on representations
covered by the Federal Election Campaxgn Act of 1971, as amended, in determining
whether a mailing violates the postal fraud prov_xsmns of39U.S.C. § 3005. Galliano v,
United States Postal Service, 836 F.2d 3 ®. C.Cir. 1988).

1 The Act also applies to national banks and foreign nationals with respect to state
and local elections by prohibiting them from making contributions or éxpenditures
with respect to all elections.

Introduction - Page ii
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The Act also provides that its provisions and the rules prescribed under the Act
supersede and pre-empt pravisions of state law. 2 U.S.C. §453; 11 CF.R. § 108.7. For
instance, in one case brought in U.S. District Court by an authorized committee against
an independent expenditure committee, the court ruled that the Act’s “administrative
enforcement scheme compels the conclusion that where requirements imposed by state
law and by the Act overlap, the Act pre-empts a cause of-action based on state law."
Friends of Phil Gramm v, Americans for Phil Grarum in ‘84, 587 F. Supp. 769, 772 (E.D.
Va. 1984). See Weher v, Heaney, 995 F.2d 872 (8th Cir. 1993)( FECA pre-empits the
Minnesota Congressional Campaign Reform Act which established;campaign
expenditure limits in exchange for state funding). The Act, however, does not supersede
most state law with respect to elections for state and local office. See 11'C.F.R. § 108.7.

These examples illustrate and underscore the importance of the Commission's
jurisdiction and responsibilities regarding enforcement of the Act and regulations, while
remaining sensitive to the jurisdiction of other federal dnd state agencies:- .

. . ‘s ) VLo

A. Compliance Activities T

The Comumission discharges its responsibility of insuring coénialiaﬁc.c with the Act
and regulations through a wide range of programs. These include: .. | )

(1) publishing forms, instructions, Campaign Guides, monthly newsletters, and
brochures to inform and update political commitiees and others on lhe requirements of
the Act and regulations and how to comply with them;

(2) making copies of reports filed by polmaal committee avallable for publnc
inspection and compiling financial data'into computer indices; - ..

(3) conducting seminars and workshopsifor. candidates-and;political committees;

(4) issuing advisory opinions on propased activities to insure their.compliance with
the Act and ncgulanons,

v R

i (S) mamtmmng a toll free "hot Ime for telephone mqumes,.,

‘e

oy

A EL
CREL T Ll 7 N R T L ST 1T L TOHA L
(6) notifying political oonunmees of reporung penods and ﬁlmg deadlmes and ;s
publishing oemmmonﬂlers pursuant to:2 U:S:C:. §437g(b), Mo F o g o
R A T SRR T SR SR RCE B I A - L .
' +(7) reviewing xcports, designations, and notices for complmnoc thh the Act qnd .
regulations. and seekmg clanﬁcanonsand correction; where necessary of such documents,
"‘iy‘ . ) . .

(8) authonzmg audns of polmcal commmccs pursuanl to 2 U S C § 438(b),

Introduction - Page ili
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(9) initiating investigations into potential violations of the Act and regulations
based on complaints filed with the Commission or on the basis of information ascertained
in the normal course of carrying out its supervisory responsibilities;

(10) conciliating with parties in enforcement matters where there is evidence of a
violation in order to correct or remedy the violation;

(11) filing civil suit in U.S. District Court based on evidence of violations of the
Act or regulations where conciliation cannot be achieved; and

(12) referring knowing and willful violations of the Act to the Department of
Justice and reporting violations of other statutes to the appropriate agencies.

.. This manual deals with the last four items listed above (# 9 through # 12) that fall
within the responsibility of the Office of the General Counsel. Staff should be aware,
however, that the enforcement responsibilities of the Office of the General Counse] are
only part, although a critical part, of the Commission's total cfforts to insurc compliance
with the Act and regulations.

B. OGC Staff

-The Office of*the General Counsel is.divided into four functional sections:
enforcement; litigation, policy, and public-financing, ethics and special projects (PEESP).
An Associate General Counsel heads up eachrof these sections. The enforcement section,
is the largest in the Office and handles most of the non-presidential enforcement matters.

. niy . : L L

R

M. ORGANIZATION OF ENFORCEMENT
A. DESCRIPTION OF FUNCTIONS
Commissioners

The six Commissioners, appointed by the President and confirmed by the Senate,
constitute the governing body for the Federal Election Commission. Under the Act and
regulations, only the Commissioners can (1) dismiss a complaint; (2) make a reason to
believe finding and thus initiate:an investigation in a matter; (3) authorize subpoenas and
rule on motions to quash; (4) make a probable.cause finding; (5) accept:a conciliation
agreement; (6) institute a civil action; and (7) refer a matter to the Department of Justice
or réport a potential violation to another government agency. The affirmative vote of at
least fouir Commissioners is required to take such actions. Each Commissioner has an
Executive Assistant and an Executive Secretary to assist them in carrying out their
responsibilities. The Executive Assistants routinely field staff inquiries regarding the
basis for a Commissioner’s objection to the recommendations in a report on circulation.

Introduction - Page iv
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Commission Secretary

The Commission Secretary handles the circulation of all materials (reports,
memoranda, etc.) directed to the Commission, tabulates the voting sheets, forwards
objections to OGC, prepares the agenda, attends and takes notes at Commission meetings,
prepares the minutes for Commission meetings, and prepares the certifications of
Commission action.

Staff Director : it i

The Staff Directory is one of two statutory. officers of the Commission and attends
each Commission meeting. The Staff Dircctor supervises Commission staff outside

OGC. Formal requests to other divisions, branches, and offices of the COmmxssmn will
usually be routed from OGC through the Staff Director. - ,

General Counsel T . R I

’I'he General: Counsel is also one of two smmtory oﬁ':cers of lhe Commxss:on and is
the liead of the Office of theGeneral Counsel.. Under the Act and rehgp,l‘auons the -,
General Counsel js assigned the authority for (1) reviewing complaints for compliance
with the technical requirements ofithe Act-and regulations; (2).making recommendations
to the Commission whether or. not to find reason to believe a.violation as.occurred and, .
initiating an‘investigation; (3) preparing a brief with.recommendations.on whether or,not
there is probable cause to believe a violation occurred; (4) signing conciliation.. , ...
agreements on behalf of the Commission; and (5) recommending that the Commission
authorize the filing of a civil suit. The General Counsel-has:chosen to.delegate spme of
ume rcsponsnb:lxtm to others, while xeunmng othas

= R NS

AssocmteGeneral Counscl for.Enforcement C e e gt e+
s R ' I S IRRT T e
 The'Associate General Counsel for»Enfowememwnhe head of enforeement in the

Office of the Genéral Counsél and reports directly.to-the General Counsel. - The-Assosiate
General'Counscl is responsible for the overall'management and-policy- for.enforcement.
and reviewing fepotts; metmoranda, letters;:and:conciliation agreements. :The General _
Counsel has delegated sign off authority to the Associate General Counsel in.many.areas
of enforcement. The Associate General Counsel assigns personnel and enforcement
matters to the tcams and supervises the overall operation of the enforcement-process.

Special Asslstant to the Assocmte Gencral Counsel - o

Thc Specnal Assxstant to the Amocxatc Gencral Gounscl rcwcws all mcomxng .
complaints for jurisdiction and technical compliance with the Act;.and regulations.as well
a§ reviewing referrals and othier correspondence that may ripen into an-enforcement
mattér. Fhe Special Assistant distributes and updates Enforcement Procedures
Memoranda and Eiforcement Forms. The Special Assistant compiles tracking reports,

lawoduction - Page v

1997 Enforcement Manual




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural _materials.shtml.

CONFIDENTIAL DRAFT - 11/97

maintains and distributes the Recidivist Index and the Conciliation Agreement Index.
The Special Assistant also handles other projects assigned by the Associate General
Counsel.

Central Enforcement Docket

Central Enforcement Docket (CED) is the entry point for all Enforcement matters.
Staffed by the CED Supervisory Attorney, two paralegals and a Case Tracking
Coordinator, CED processes all incoming complaints and referrals, CED rates cases
under the Enforcement Priority System (EPS), drafts reports with closure
recommendations under EPS and maintains all cases pcndmg activation or closure. See
Chapter L. -

General Docket

The Docket Section of the Office of the General Counsel serves as the main
distribution center for enforcement materials. All incoming enforcement correspondence
and materials are received in the Docket Section, copied and distributed to appropriate
staff, and filed into the permanent file. All reports, memoranda; etc., directed to the. ..
Commission are routed through the Docket Section to:the Commission Secretary. All
objection notices, certifications, etc., from the Commission. Secretary are recgived in the
Docket Section, and then'copied and distributed to appropriate: personnel. All out-going
eriforcement correspoiidence and notlﬁcatxons are routed: through the Docket: Sect;on
pnor to n'taﬂmg ‘ :

Assistant: General Counsels - i S e

Each enforcement team is supervised by an Assistant General Counsel. Presently,
there are four enforcement teams. Each Assistarit General Counsel: makes assignments
and reassignments of enforcement matters among the team members; reviews reports,
memoranda, letters, and other materials produced by team members; provides guidance
and“direction to team members regarding their enforcement; matters; handles personnel
and other administrative-matters relating to the team and team . members; and has
responsibility for the overall management and handling of enforcemem matters assigned
to team mcmbers "

-StaffAtt'o'rneys : o

Each enforcement team consists of several staff attorneys; in grades GS-11:through
GS-14. Enforcement matters are assigned to individual staff attorneys, who have primary
responsibility for the management and handling of those matters. Some cases may be
jointly assigned to more than one staff attorney, depending on the scope and nature of the
case. Staff attorneys review and analyze all materials in their enforcement matters and
initiate appropriate and necessary action such as reports, discovery, letters, etc. They
appear before the Commission with regard to their matters to present and defend the
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recommendations. They also conduct investigations into the allegations in their
enforcement matters and negotiate conciliation agreements with the respective parties.

Paralegal Specialists

Each enforcement team also consists of one or more paralegal specialists, in grades
GS-7 through GS-11. Paralegal Specialists assist the Staff Attorneys and the Assistant
General Counsels in the management and handling of enforcement matiers in a wide .
variety of ways. In some instances, a Paralegal Specialist may be-assigned.primary
responsibility for an enforcement matter to be worked on under the supervision of a Staff
Attomey. Paralegal Specialists also assist in researching factual and legal issyes using in-
house, electronic or other resources and will run indices and proof reports. Paralegal
Specialists ofien handle requests for extensions of time and other administrative duties,
the preparation of notification-packages, the closmg of enforcement matters, and the
oollecnon of civil pcnaltxes oo B .
Secremries e " PR g

e e L P SR AT T

Eacﬁ enforcement'teain also has one scctclary to. assnst the- Paralcgal Specnahsts the
Stal'f Attoimeys, and the Assistant General: Counsels‘in the, -administrative aspects.of . ..,
enfofcemént matters; such as.preparing final reports, notification letters, factual and;legal
analyses, conciliation agreements. They also proofread documents, mark attachments,;; -
and assemble report packages, Secretaries also perform a number of other personnel and
administrative tasks, such as travel and deposition arrangements,time keeping, leave
status, filing, photocopymg, shrcddmg, and dxstnbutmg mformatmn to the team
members. R S BT

© Ae ReportsAnnlysilevlslon S e e e

The chons Analysis Dmswu ("RAD"} momtors the ;ﬁhng of reports by fedcral 4
political committees and reviews their contents for compliance with the Act and
regulations. It has established procedures for such monitoring’and review that include the
sending of Informational Notices ("IN") and Requests for Additional Information
("RFAI") when-questions or discrepancies arise from the reports. ;Its procedures also
establish “referral thresholds” for referring committees to the Office of the General
Counsél for pcsssﬂ)le ‘enforcement action.. For each referral RAD prepares a memorandum
with rélevant attachmerits and forwards them directly to the Office,of the-General ;
Counsel. RAD also makes:recommendations to.the Commission to authorize the audn‘of
certain committees pursuant to 2 U.S.C. § 438(b).
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B. Audit Division

The Audit Division conducts the audits of all presidential candidates who qualify
for matching public financing, all audits authorized by the Commission under the
thresholds pursuant to 2 U.S.C. § 438(b), and all audits conducted as part of an
enforcement investigation. Audits of the presidential campaigns and Section 438(b)
audits may result in the Commission's voting to refer certain matters to the Office of the
General Counsel for enforcement purposes. These matters are handled by the Public
Financing, Ethlcs and Speclal Projects Section.

C. Public Disclosure Division

The Public Disclosure Division maintains the public files.of reports filed by
candidates and political committees. The reports for Presidential, Senate, and House
candidates as well as the major political action committees (PACs) are maintained in hard
copy in the file drawers as well as on microfilm. The Division also maintains all records
ever filed with the Commission on microfilm, It also has copies of the summary files in
closed enforcement matters. It prepares the annual Combined Federal/State Disclosure
Directory, giving the names and.address of federal and state offices related.to elgctions,
campaign finance, corporate registration, lobbying,wand ethics. It also has a Director of
State:Relations, who serves as the Comm1ssxons pnma:y llalson with the various state
ofﬁcés B : :

D: lnformatlon DMsmn-* IR : By
e

The Informatxon Division publishes the Campaxgn Guldes, subj ect brochures,
forms, the monthly Record, and Annual Report related to the Commission's work as well
as serving as the repository for copies of the Act, regulations; explanation and.
justification for the regulations, and similar publications. It conducts the nurherous
"outreach” seminars and workshops for candidates and committees that are held
throughout the continental United States. The Information Division also maintains the
"hot line" for telephone i inquiries concerning the Act and regulanons and sends out
noticés regardmg ﬁlmg penods and deadlines.

E. Admlmstratlve Dlvmon

The Admxmstranve Dwnsnon assists the enforcement personnel regarding travel
advances and reimbursenients, reimbursements for other miscellaneous expenses, court
feporter and witness fees, ahd other fees, such as copying fees for state campaign finance
records or incorporation records. It is also responsible for the handling of mail and
internal distribution of materials and obtaining needed supplies for Commission
personnel.
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F. Data Systems

The Data Systems Development Division provides compuiers and related services
10 the Office of the General Counsel. It also develops and maintains the Commission's
cxtensive database of campaign finance information taken from reports filed by federal
political committees and maintains the Commission’s home web page. In addition, Data
Systems can perform special runs for enforcement personnel. In conjunction with the
Press Office and other Divisions, Data Systems also prepares periedic reports regarding
the aggregate figures of campaign finance activity for the current election cycle.

G. Library

The Library is part of the Office of the General Counsel, but serves the entire
Commission, as well as members of the general public. It has a collection of case
reporters, statutes, digests, books, publications, and other materials commonly associated
with a law library as well as a large collection of books and publications relating to
election and campaigns. In addition, it has an extensive and indispensable collection of
references works, particularly its many dircctories and telephone books. The Library also
may order books through the Interlibrary Loan program. The Library collection and staff
are good resources for enforcement staff seeking to locate addresses and telephone
numbers for respondents and witnesses.

H. Press Office

The Press Office serves as the Commission's chief spokesman and liaison with the
press. All press inquiries regarding enforcement matters should be directed to the Press
Office. It prepares the daily News & Views, clippings of news articles relating to
campaigns and elections. The Press Office also maintains a summary file of closed
enforcement matters and issues a summary press release on each closed matter.

I. Congressional Affairs

The Congressional Affairs Officer handles all inquiries from congressional offices,
including those related to enforcement matters. Conespondence from a Member of
Congress inquiring about an enforcement matter, in which the Member is neither the
complainant nor Respondent, should be referred to the Congressional Affairs Officer.

J. Natlonal Clearinghouse

The National Clearinghouse on Election Administration serves as a repository for
information relating to election administration and conducts studies regarding election
administration. It publishes the Campaign Finance Law compilation that covers the key

provisions of campaign finance law in each state. It also has a collection of state election
codes.
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CHAPTER 1
Initial Processing of Complaints
and Referrals

Cetral Enforcement Docket (CED) is the entry point for all Enforcement matters,
Staffed by the CED Supervisory Attorney, two paralegals; and d‘Case Tracking -
Coordinator, this office processes and manages all incoming complaints, referrals from
the Repons Analysi§’ ‘Division (RAD), and referrals from othéigovernment agencies.
CED s also rcsponsrble for mtmg each case under the Enforcément Priority-System ~. -
(EPS), Once d'¢ase has been'rated’ it is held in CED pendirig acuvatlon or closed in
aecordance wn:h the stnndards esmbhshed for acuon ixnder EPS

1I.°  MATTERS mmmg‘ R ‘Exmyy'
A. Complamts o : R “' S L s
" Any person who believes a vxolalion of the Fedex‘al Elecuon Campmgn Act
(FECA) has occurred may file a complaint with the Commission in accordance with -
2 US.C. §437g(a)(t). Complaints must be in writing, signed and sworn to by the
complainant, notarized, and made under penalty of perjury and subject to the provisions
of 18 U.S.C. § 1001. Additionally, 11 C.F.R. Part 111 mandates that complainants
provide their fiill names‘and addreésses, and strongly éncourages the identification of each
alleged respondcnt identification of the source for any’ ‘informiétion fiot made of the:
complamant’s personal Knowledge; the includion of a cledr dnd concise statement of the
facts describing the alleged vlolauon, and the emachmem of any available documemanon
supporting the facts allcged.' @ =

i. Initial Receipt. “Complaints are initially received and réviewed by Docket and
the Specia] Assistant'to the Associate- Geneml Counse! for Enforcement: for compliance'
with the handatory statutory requircenents: ' If a complaint is improper on its-face, Docket
returns it with an explanation of the impropriety. The complainant may then cure the
defect and resubmit the complaiiit, should he or she desire to do s0: One. of the more

! 11CFR. §1114.
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common reasons for return of a complaint is that it was not signed and sworn to by the
complainant, or lacks a notary seal.

ii. Complaint Review and Notification. Once a complaint is determined to be in
proper form, Docket assigns it a-Matter Under Review (MUR) number and forwards
copies of the file to the CED Supervisory Attorney and CED Staff.: The CED paralegal
reviews the file and identifies legal issues and potential respondents, in consultation with
the CED Supervisory Attorney. The paralegal then prepares a letter to the complainant
confirming the receipt of the complaint, and letters to each of the respondents notifying
them of the complaint and providing them with the opportunity to demonstrate in writing
why no action should be taken against them with respect to the complaint. Complete
copies of the complaint are included with the notification letters to respondents. In
accordance with the statute, con;plamt confirmation and notification letters are sent
within five days of their receipt.” Copics of all complaints arc also circilated to the
Commission. The CED pa_;alegals create a brief summary of the case, which is entered
into the Enforcement Priority- System database.

iii. &cmms.mﬂmnnlmnm Most respondents provide written rcsponsw to the
complaints. Many respondents request and receive an extension of time in which to

reply. CED is authorized to grant extensions up to 30 days, extension requests for longer
than 30 days require a vote of the Commission. Respondents have consndemble latitude
in the scope of their responses, which are accorded appropriate weight in the evaluation
and rating of cases. CED paralegals wark very closely with eomplmnams mpondents,
and their counsel! throughout the initial phases of a case. When all resporises are fece ived,
or when the time for response has expired, the case is rated under EPS by the CED
Supervisory Attorney or stafl. Based upon this rating, each case is assigned 10 one of
four tiers. CED then holds the case for activation.or other.disposition, such as summary
dismissal. - . . .

. B Referrals

Cm may be referred to Enforcement for action in four ways. Our primary
sources for referrals are RAD and other government agencies. . lndwsduals or. committees
also may refer matters to-us concerning. their,own violations under our sua .s'ponte
pracess. Finally, anyone within the. Commlssaon may refer matters under Directive 6.
Referrals are not given MUR numbers unless and until Reason To Believe is: foundiu

i. RAD Referrals. RAD refers matters, which.meet certain threshold
requirements as outlined in the RAD Review.and Referral Procedures, for enforcement
action. These cases most ofien involve late-filers and non-filers. Some RAD rcferrals
may be made for other offenses uncovered in their review of required reports filed with
the Commission. Before activation, RAD referrals are numbered with the last two digits
of the ycar of initiation, followed by a designation of either “NF” for non-filers or “L" for

2 2U.S.C. § 437g(a)(1).
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late filers or other offenses, and a sequential unique case number: for example, 97NF-01
was the first non-filer case referred in calendar year 1997; 97L-04 was the fourth late filer
referred by RAD to Enforcement for action.

ii. ‘Referrals From Other Agencies. Other federai, state, or local government

agencies may also refer cases to the Commission for enforcement action:; The Office of
the Comptroller of the Currency, for example, may uncover evidence of violations of the
Act during the course of its usual regulatory and oversight activities. The Department of
Justice regularly refers cases that either appear to lack evidence of criminal intent or are
not sufficiently serious to warrant criminal prosecution: :Referrals from other government
agencies are known as “Pre-MURs” and, like \4URs, are numbered scquenually upon
receipt in Docket,

iii. Sua Sponte And Directive 6 Matters. Sua spontec matters are those in which
an entity, such as a committee or candidate, voluntarily discloses facts and circumstances
that describe a violation of the Act it has committed: . Directive: 6:matters are those that
may be generawd by anyone within the Commission. For Directive.6,matters, the person
raising the isstié'forwards a themorandum to the General Counsel:- Then;Enforcement
Staff geiierite a memorandurh to the Commission recommeriding whiether. a Pre-MUR..
should be opened for the-particular‘matter. . Both-sua sponte submxssnonmnd approved
Directive 6 rriatters are hcld as mtcrnally—gcncratcd Pre-MURs . T

g i

iv. Emmsmg&efﬁmls Unhke complam(s. teferrals are not sem to respondents
for comment-prioFito case fating, evaluation, and activation, though acknowledgment
letters tife' sefitito-agenciés who refer matters to us for consideration.-A Referralds . -
evaltatéd and'rated by ‘CED paralegals under.EPS:upon receipt, based.upon the-contents,
of the referml xtself then held in CED for actwauon or-other: dlsposnion in the usual
coursg:f DR :

RN B S B . L H

. mmumns.lmnmm SN

A. The Rating Process R Y R

Once all resporises are received or the mponse;penod*has expired, the CED
Supéividdry Attortieyor‘CED paralegal cvaluates each Case using:a,rating sheet. Cases
are given & nuiméridal rating according to specific:objective criteria:approved by-the,
Commiission. Al cases are'rated according to-carcfully-defined rating'elementsand -
countervailing factors: Non-filers and later filers.areFier 4s; and.are rated usinga : .
separate, more narrowly-tajlored rating sheet. For non-Tier 4 matters, the.culmination of
the rating process is the assignmerit of a numerical score to the:case and classification -
into one of the “ucrs dcscnbed below. :

- After a case is rated, CED cu’culates the rating sheet and coples of all responses
received to the Commissioners for their review. For RAD referrals and PRE-MURs,
CED circulatcs the rating sheet and a copy of the referral.
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B. The Tier System

i. TJier 1 Cases. Cases receiving the highest scores are classified as Tier 1 cases.
Tier 1 cases represent the more significant and usually more complex violations of the
Act. If acase is not activated within 18 months of its-date of receipt, it is dismissed
without action as stale, though exceptional circumstances may exist which warrant
retention of'a Tier | case in CED for longer than 18 months.

ii. Tier2 Cases. The next level of cases are classified as Tier 2 cases. Though
usually less significant than Tier 1 cases, they still represent serious violations of one or
more provisions of the Act. Ifa Tier 2 case is not activated within 12 months.of its date
of recelpt itis ordmanly dxsrmssed as stale.
ifi. ngLB_Qasgs (Cases with the lowest scores are classnﬁed as Txer 3 cases.
Because of their low rating, Tier 3 cases do not-warrant.the Commission resources
necessary to activate and investigate the allegations. Closing such cases permits the
Comimission to focus:its:limited resources.on more important.cases.presgntly pending
before'it}- Accordingly, Tier:3 cases are dismissed as soon as pessjble following.the
rating: and classification:process. To maximize the:efficient disposition ofithese low-
priority matters, CED’s usual practice is to accumulate a number of. Tier 3-¢ases and
penodlcally recommend thelr closure as a group to the Commission.

A I‘m*_t}_cam All cases. mvolvmg late ﬁlers, non-ﬁlers, or those who v1olate
the 48-hour motice provision, are:treated-as Tier-4 cases. - Thése cases.are almost.gntirely .
madeé‘up of RAD:referrals. Because they are rated onta more niarfow-seale than MURs or
Pre-MURS, the numerical rating assigned to Tier 4 cases is substantially lower than for ..
cases in other tiers. Since Tier 4 cases are only compared against others in the same
category for activation purposes, the relative score of these cases is very important, Tier 4
cases become stale and are dismissed after remaining in CED for 12 months.

IV.  CASE ACTIVATION

Case:activation is the process by which cases are.assigned to staff members. This
is accomplished at the.monthly CED Meeting, chaired by the Associate General, Counsel
for Enforcement and:attended by the.Enforcement Team Leaders,.CED Supervisory
Attorney, and'CEDstaff. :The'meeting serves the very important purpose-of assessing
each Tea’s caseload on a continuing basis and-assigning new cases.for investigation as
resources become available. Once specific MURs, Pre-MURs, or RAD referrals are
identified foractivation, the CED paralegals indicate the activation in the Enforcement
Priority System, reconcile the Staff and Leader files to the original file in Docket to
ensure that all contain identical documents, and physically transfer the activated case to
the attomey to whom the case was assigned and his or her Team Leader. Docket assigns
MUR numbers to Pre-MURs and RAD referrals upon activation or a finding of Reason
To Believe. Activation effectively ends CED involvement with the MUR.
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V.  CASE DEACTIVATION

In relatively rare circumstances, a case may be deactivated and returned to CED.
This action usually results from a significant change in available resources to work on the
case or external matters such as criminal indictment of one or more respondents for the
same offenses alleged in the complaint or referral. CED holds deactivated cases and
either re-activates them upon request or dismisses them as stale if the requisite period of
time has passed.

VI. CASE CLOSURE

CED periodically recommends closure of Tier 3 and stale cases. This is
accomplished through a General Counsel’s Report circulated to the Commission, in
which cases are accumulated and recommended for closure as a group.

A. Tier 3 Cases

Cases that receive the lowest scores constitute Tier 3 cases. Tier 3 cases are
summarily closed due to their low priority relative to other matters then pending before
the Commission. The CED paralegals prepare detailed summaries of the Tier 3 cases
recommended for closure. These are appended to the General Counsel’s Report which is
circulated for the Commission’s consideration.

B. Stale Cases

Under the Enforcement Priority System, a case may earn a Tier 1, 2, or 4 rating
when received, but remain unassigned due to a lack of resources for effective
investigation. The utility of commencing an investigation declines as these cases age,
until they reach a point when activation of a case would not be an efficient use of the
Commission’s resources. Generally, Tier 1 cases become stale after 18 months. Tier 2
and Tier 4 cases become stale after 12 months. Stale cases are recommended for closing
purely because of the length of time without action. Case summaries are not prepared for
stale cases because their closure is effected without regard to the merits of the cases
themselves.

VII. THE ENFORCEMENT PRIORITY COMPUTER SYSTEM

CED activities are in large part supported by the EPS computer system, which
provides a central database for the entry and control of basic case information, ratings,
and activation actions. CED staff handle all of the data entry in EPS prior to case
activation. Following activation, Team staff members are responsible for entry of other
data in the system. Accurate and timely EPS entries are critical to the accumulation of
accurate case data.
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CHAPTER 2
Pre-Reason to Believe Actions

. Commlssnon regulations provide for thxs Office to review a complamt snd any

response 10 a compliarit, or other information ascertained by the Commission in carrying:

_out its responsibilities, and to recommend whether or not the Comxmssxon should find
reason to believe.a violation of the Act or regulations has occurred. This chapiér first
examines initial considerations for newly activated cases and the information gathering
and research sources available before a finding of reason-to-bélicve. Then, after a
discussion of injunctive relief and how supplements and amendments to complaints are
handled, the chapter concludes with an overview.of how a statute ‘of limitations affects
our work. .

B . When a case tsaacuvated and hence. &sslgned out of Central Enforoemem Docket
,,(“CED") o a staff person, there-are several details that the staff person should consnder
in preparing the case file for the next procedural step, a reasori-fo-believe-findiig, and”
any ensuing investigation. For your mference page three of tlus chapter conmms an

_initial actions check list::; :

A. Revnew Notnﬁcatlon Issues

When a gomplmm is filed with the Commassxon, it is givén a Matter Under
Review (MUR) number tv Docket, then routed to CED where respondents are identified
and notification letters prepared. Upon activation, the- staff persori’ ‘should review the file
to. ensure that all respondents have been properly notified. In some: cases éntities and
pcrsons not.explicitly identified by the complaindnt inay be considered as respondems
mcludmg the complaipant her/himself. See discussion in Chapter One.” A thorough )
review by the staff person.upon activation.may enable notification crrors xf any, 1o be
taken care of promptly and with minimal disruption to ti€ mvtsuganon

In examining the complaint for notification issues, staff should also confirm that
the file contains all documents, attachments , video tapes or other items reférencéd in the
complaint. 1f any are missing from Docket, you may need to call complainant to request
the omitted items.

P e——————
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B. D‘esignation of Counsel

The complaint notification package sent to respondents includes a Designation of
Counsel form which enables the respondent to identify for the Commission whomever
the respondent has retained as his or her representative for the respective MUR. The
form must be signed by the respondent, not his or her designated counsel. Once a
respondent has designated counsel, the staff person should only discuss the ongoing
matter with the designated representative. Staff are not to discuss a pending case with
anyone not designated by a respondent to be his or her representative. Recognizing that
the candidate of a respondent committee may sometimes be a separate respondent, in
most cases the staff person can discuss with the candidate the case against his committee
without requiring a designation. by the committee. - These rules may ‘appear-arbitrary but
they 1) preserve the confidentiality. of the ongoing matter and 2) conform with governing
niles of professxonal responsibility. During your initial review of the file, check to ensure
that necessary designations of counsel have been received and that the name and address
of counsel are entered into. the Enforcement Trackmg System (ET S), whnch is dlscussed
in the followmg segment.

C. Ei;foicemqlit Tracking System

The Enforcement Tracking System was designed to assist the staff person in
managing case actxvxty and tracking Commission actionin enforcement cases: It was
designed'to enable’ this Office to track complex cases with multiple respondegts and can
serve as a case management tool in any:investigation. Access the systém by entering All-
m-I and typing “PS.ET."..Consult team paralegals for more mformatlorron entefing and
remevmg case mformatlon through ETS.

‘By entering pertinent information into the system, the ETS database maintains the
record of correspondence such as amendments and supplements to complaints as well as
respondent identification information. Since the handling of all future notifications and
other correspondence is the staff person’s responsibility, it is a good idea to keep the
database current ta avoid discrepancies at the closmg stagcs of the enforcement process

Enforcement Trackmg System For example, First General Counsel Reports contain the
names of all respondents, dates, violations, and other information that wheri entered into
the ETS will help you track respondents through the case. Information derived from
General Counsel s Briefs, Commission certifications, letters; and Concxhatlon
Agreements ‘should also be-entered into the ETS

D. Request for Additional Information (“RFAI™) Notices
The file you receive when a case is activated may also contain Request for

Additional Information (“RFAI”) Notices. These are notices sent by the Reports
Analysis Division (“RAD") to registered committees when RAD’s review of their reports

Chapter 2 - Page 2
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reveals possible errors or a need for clarification. If the committee is named in an open
MUR, RAD will send a copy of the RFAI to OGC, asking whether the Notice should be
sent. In evaluating whether the RFAI should be sent, you should consider what, if any,
impact it would have on the ongoing MUR. In particular, if the RFAI involves issues
pending in the MUR, the request should not be sent. By having all communication on
pending MUR issues come from OGC, confusion and redundancy are eliminated. If in
doubt, consult with your supervisor. Remember, however, that the time for informing
RAD not to send the RFAI is limited, so these notices will require your prompt attention.

The Reports Analysis Division will also forward to OGC draft letters granting a
committee’s request to terminate as a reporting entity. If the committee is a respondent in
an ongoing MUR, it is critical that you communicate to RAD nor to send such a letter.
The staff person should prepare and send a letter denying the request for termination.

(See Enforcement Form Library Form 103 and 1034). OGC sends the letter denying the
request‘for termination because all RAD correspondence is microfilmed and promptly
place on the public record and thus would-disclose the conﬁdennal enforcement
proceedmg “x

E. Reviewing Responses

Staff should ensure that the file contains responses from all respondents who were
notified of the complaint.’ Respondents have the opportunity to demonstrate in writing
why no action should be taken against them before the Commission proceeds to a reason-

to-believe-finding. 2USC. §437 g(a)(l) If there are respondents who have not
responded to the complaint, staff should confirm that the notification letters have been
addressed properly and sent, but further action generally is unwamnted

" In revxewmg responses staff should note whether the respondent has: responded
fully to’all allegahons raxsed by the. complamt whether the respondent has submitted
supporting documentmon, and whether the respondent has.answered under oath, Sub_]ect
to penalty of perjury, etc. These are factors that may be taken into consideration in -
deciding whether to recommend RTB and may help shape the initial dxscovery requesw

2 If the case is an internally-generated referral, ensure that the referral is complete.
Read it fully. Note that charts created for a referral by RAD may be available for
electronic-mail transmission to your computer account for inclusion in your reports.
Contact a RAD secretary to arrange a transfer, but do so as soon as possible after the case
is activated.
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F. lnitial Actions Check List

Use the following check list when performing the necessary tasks in a new case.

- Dwgnauon(s) of Coumel
fRFAI(s) rcvxewed md answemd
. Exms!on of'ﬂme requea(s) aswered and notcd ’

. Cme unddomma\uentrmd unoEnforcancm Tmckmg Systcm i
All responses received and reviewed -
Case outline/supmuot consultation

PO

ITTTTTT

A Seope  ci T

At this phase in the process, information gathering and research is limited to
information available to the general public, intemally generated information, and
information provided by respondents. It is not until after the Commission has found
reason to- believe that a violation of the Act has occurred, that information can be
developed through foxmal or informal uwestlganon techmques. 2US.C. § 437g(a)(1).

Ofien, mformatlon that is available to the general public and intemally gen.zated
information will provide a firm factual backdrop against which a RAD referral or
complaint generated mattcr can be measured. For example, if a respondent is a
corporation or a partnership, comprehensive information conceming the entity and its
subsidiaries may provide importam pieces of the puzzle. Likewise, information filed
with the Commission on a conduit report or other committee filings with the Commission
can be compared with information filed by a candidate and his or her authorized
committee.

Chapter 2 - Page 4

- -

1997 Enforcement Manual



This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

B. Public Information Sources

The following is a list of sources available to the general public. This list is not
comprchensive, and the FEC librarian may be consulted for additional information.

1.

or conﬁdcmxahty matters

WESTLAW/LEXIS. Although these sources can be used to research
issues which have beén litigated by the Commission, the library has copies
of all such cases, and- stopping in to visit the librarian may prove to be a
time saver. These services are helpful in resolvmg other types of legal
issues which are raised by a rcspondent concerning, for example, privacy

A

. Dun & Bradstmct Dunsprint Servxce This is a computerized service

which provides comprehenisive information on over 95% of all U.S.
businesses. Due to the high cost involved in running the report, the

. semee 1s avaxlable only thmugh lhc FEC librarian.

. Newspapcf Amoles Newispaper articles may provxdc mformauon

concerning recent developments i a niatter, and may provide backgroﬁnd
information that you may not find elsewhere. Articles can also provide

., fruitful-avenues for inquiry: The FEC Press Office clips, relevant articles

.from a variety of natidnal’ newspapers, compxlw them into News & Views,
and distributes them daily throughout the agency. Staff may also request
 major- newspaper\scarchek via NEX]S DIALOG or DA'I‘ALINES through

the FEC librarian. T

. -FEC PressOffice. In addition, the FEC- Press Office is. responsuble for
- Press,Releases on closed MURs These press releass are informative as

to agency prioritics and policics. Chcck wnh the Pres Ofﬁce or in Public

- Records- for releases that xmefest you

. MMndale Hubbelh Mamndale Hubbell is an important source of

information about opposmg counsel. In addition to becoming familiar
with:counsel:who xegularly pmcuce before the Comhxss;un, it is often

. interesting fonote the type of law pmcuced by pmcuuoners who are not

. regulars ‘before the: Cofmmsswn "Those practmoners who are unfamiliar

. with.election:law will reqiire riore xmdepth information conceming
- .agency practices and procedires. The 'FEC librarian can ‘also access

‘West's Legal Dircctory, an on-line resource for' afforney data. Information

. about- respondents ‘who are auomeys may' also be avmlable through both of

-these.sources. °
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. State Corporate Divisions. Information concering corporations
and partancrships is also on record at the state level, A listing of the
Corporate Division in the United States and pertinent telephone

- numbers is circulated.in OGC.

. State Ethics/Political Reporting Agencies. 'Information pertaining ‘
to state campaign reports and financial disclosure statements may
be obtained from these entities.

. Reference Matenal Other. Digests/References to be considered

include the Almandc of Politics and Congressional Quarterly,
which are publications avazlable in our FEC hbrary

C. Internally Generated lnformatmn

In addition to iriformation available to the general public, we have access to our
own internally generated information. Atiachments 2-1 through 2-4 arc examples of the
types of information which we generate internally, or that are- avaxlable through other
FEC divisions. The' t‘ollowmg isa hstmg of sources: .

i I'hese opuuons are available in the
" library and mmqv FEC .computer system for searching and viewing.
They: someumcs clanfy,,Commxsslon regulations and often provide
answers to unique factual-scenarios;; These:are avallable by computer or in
the CCH reported on Campmgn Finance law:-«

2. EEC Closed MURs (“MURSYS"). Itis also possible to research closed

© MURs for answers to resolving unique factual scenarios. This is
partxculariy important in order that, to the extent possible, consistency is
maintained with Commission decisions in previous and ongoing cases.
With regard to open MURs mformauon in EPS might prove helpful for
lssues cunently bemg handled in OGC. o

' f isi The lnformation Services Division
hasT many publxcauom avazlable to lhe general public, which provxde both
general and spcclﬁc mformauon on various aspects of campaign finance.

"A gcncrai overview. of those publications can'be found-at Attachment 2-1.
In addxﬁon, the information Services Division compiles information on a
vancty of election law topics such as corporate facilitation and express
advocacy, which is not published but which is available to staff members.
This information can be obtaincd through a visit to the Information
Division.

4. FECIndices. Perhaps the least understood and most underutilized
resource available at the pre-RTB stage are the nationwide statistics which
the Commission maintains. The statistics are based on information
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provided by candidates and their authorized committees and others.
Attachment 2-2, entitled Your Guide to Researching Public Records, isa
good starting point. Attachment 2-3 describes various indices, what you
can get from each and how 10 “run them.” Attachment 24 describes the
contributor search system.

e The contributor search system can be used to look for additional
violations, e.g., when.you have some evidence that a corporation is
engaging in illegal corporate fundraising. For example, if you
have some evidence of illegal corporate fundraising onone

_occasion during:a certain election cycle, it is possible to determine
‘how many.corporate employees actually participated in the

, fundraiser. Itis.also possible to determine whethier corporate
employees seem to have participated, in unusual numbers; in any
other;fundraiser during that: elecuon cycle, ordunng pxcvnous
election.cycles.. .

.® The Treasurer History Program, which was created to- assnst in
' seafChmg{Commmee treasurers and tohelpconfirma < -
Commxttee 's current treasurer status, is also helpful: The program
lists, by dalabasc, thc names of all the treasurers of a Committee
throughout the Commitiee’s existence. Consult an OGC paralegal
to receive an instruction book for-the details of the program. .

5. Regulations. The Explanatlon and Justification (“E and J”).is an excellent
: ~referencetool for exammmg fhe “legxslanve history” of Commission
) regulauons It contams 'the. agency ’s statements dxa‘ accompany the, -
promuigation or?my regulation a%tequued under 2 US.C. § 438(d) as
wcll as othex Federal Reglstcr potiges.” ... .

i

.iv

tiak Alidit Tap ' 'lheselapes disks, andsoonCD-,
» "ROMs ¢’ be of great benefn’ in searc}ung for information in the
L - voluminous repdrts-and financial information fild by Presidential
committees. Searches may be conducted by various transactional codes,
e.g., fundraiser, vendor, contributor. The Audit Division may be requested
to assist this Office, and requests should be made in consultation with a

supervisor.

D. Other Law Enforcement Agenﬂes

Somcumes, the fact thm aficther agency is also itivolved with’ a pameular
respondent comes to our.atiention. For example, the Secuntnes and Exchange
Commission may be:involved in.an enforcement matter against a corporation, or a local
District Attomey’s Office or U.S. Attomney’s Office may be investigating a corporation or
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an individual respondent. It may be possible to get the agency 10 release their internal
reports to us. Our investigators oftentimes may prove to be a natural Jiaison between the
Commission and another agency, particularly if other investigators are involved. Duc to
the natural disinclination for an agency to release information, for many reasons,
including privacy concerns and their own internal case strategy, requests to have .
information released to the Commission should only be made after consulting first with
your supervisor.

E. Clsriﬁcsllon of Response by Respondeuts

- One final resource is the respondent him or herself. Sometimes the respondent’s
initinl response 1o the allegations contained inthe:complainant may be vague, and you
may wish to clarify the resporisc. Requests for'clarification are tricky due to the danger
that any communication might cross the line and be intérpreted as an interview.
Interviews, are an investigative. technique which'is not petmitted until after the
Commission has found reason to believe that theAct lias'been violated. Therefore, it is
advisable to check with your supervisor before stumbling into this area.

Section IV, V, and VI'of Chapter 2-address'the important issues of injunctive
relief, supplements and amendritents, ahd ho' & stdnite of limitations affects this Office.
The sections provide detailed backgrourid- mfomanon m addmon to staff responsibilitics
in handling the ptocedures relevant to each arca_ o
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.mjuncuon but fora “cease and dcsn
' agencxes éan issue cease and desist orders wnhout applying to a court for an injunction,

A. Introduction

A recurring question in enforcement matters, particularly in the final days before
an election, is whether the Commission should seek injunctive relief against a respondent.
As the Commission noted in a legislative recommendation on this issue:

Even when the evidence of a violation has been clear and the
potential impact on a campaign has been substantial, without the
authority to initiate a civil suit for injunctive relief, the - -
Commission has been unable to act swiftly and effectively in order
to prevent a violation.. “The Commission has felt restrained from
seeking immediate judicial action by the rcquucmem of the statute
that conciliation be attempted before court action is initiated,- and
the courts have indicated that the Commission-has little if-any
" discretion to deviate from the admunstmuve pmcedurm of the
' statute. E ‘

C s

E l. ¢k,

‘ FEG,’ ms_Annualmn at 57‘ 'thle ‘theiAct. exphcxtly provtdcs that the Commission

may seek i mjuncuons at the end 6f the enforccmem process, 2 U:S:C. § 437g(a)(6), this

- rernedy is coid comfort toa defw(ed cand;date who lost.an- elecuon several months or

even yeaxs be(orc wl

. The typ:cal complamant in thxs snuatlon wIll in thc body .of the complamt, ask the °

Commission t0.obtain a preliminary mjuncpon to preserve the status quo pending

. resolution of the administrative complami 4 Because the Commission is the exclusive '

civil enforcemént mechaﬂxsm for yxolanons of the Act;2US.C.-§ 437c(b)(1), _
complainants may not go to court on their own 10 obtain a preliminary injunétion agamst
an alleged FECA wolanon- C_Qn_x.Ash 422 U.S. 66, 76 (1975)"

4 . Sometxmes, pamcula:ly ’in aoniplamts not filed by counsel or ﬁlcd by counsel
unfamiliar with'FEC practice, the; language may not specxﬁcaily ask for a preliminary
st order’ -or something similar. While some other

the, Comrmssnon has no-such authotity.  This Office's long-standing policy has been to
treat any ‘similar request asa xequwt that the Commxssxon obtam a prehmmary injunction.
5 Formare detaxl on the treatment of :equests for mjunctwe relief over the 20-year
history of the Act, see Cont, 422°U.S. at’ 66 gt seq.; MURs:1167, 1168 and 1169 ("the
Nashua Telegraph MURs*) (early case of expedited enforcement action); Duirkin for U.S.
Senate Comm. v. FEC, [1976-1990 Transfei’ ‘Binder] Fed. Elec. Camp. Fin. Guide (CCH)
1 9147, at.51,115 (D.N.H. 1980) (questioning; in dicta, legality of Commission's actions
in Nmua_‘[clggmnh cases); former Enforcement Procedure 1993-2; and the First General
Counsel's Report in MUR. 3975 (example of recent practice under higlily unusual, if not
uniqueé, circumstances). Please note. that, as of this writing (May 1996) MUR 3975
1EmMains open.
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C. Current Enforcement Practice

1. Role of CED

Because virtually all requests that the Commission seek mjuncuve relief dre
contained in complaints, the Central Enforcement Docket now has primary responsibility
for evaluating requests for injunctive relief. In the overwhelming majority of cases, CED
staff, in conjunction with the CED Leader, will determine to use the optional injunction
language in the notification letters, Enforcement Forms 8 and 9. In the event a potentially
appropriate request for injunctive relief is received, the CED Leader will bnng the
complaint to the attention of the Associate General Counsel for funher decnsion

2. Role of Staff Member After Acuvatnon

as
1

It is more likely than not that by the time a mattef is acnvated and transferred to
staff, any circumstances that might have supported a-preliminary mjum:uon have come
and gone. However, if you think a newly activated case may bc a candldatc for injunctive
relief, take the following steps—

.a. Consider whether an injunction is really warranted. Refer to'the four-part test
for.an.injunction discussed in the accompanymg sndebar Consxder whether
your facts meet this test.

b. Check the complaint and the notification letters Did the complinant request
injunctive relief? If not, the facts would have to be most extraordmary fo: the
Commission to consider proceeding on its own to request an injunction. If so,
check the notification letters and determine whcthcr thcy referred to the
request for injunctive relief.

c. Talk with CED. Ifthe optional language regardmg injunctions was included
in the notification letters, the CED staff or CED Leader cantell you why they
determined not to go further, or whether the rnatter was discussed with the
Associate General Counsel. If the injunctive language was not included, they
can tell you why not.

d. Talk with your supervisor. If you still believe injunctive relief might be
warranted, discuss the matter with your supervisor for further consideration.
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e. Finally, if the General Counsel determines that the matter really does warrant
seeking a preliminary injunction, you will need to prepare an expedited
memorandum to the Commission explaining how the matter satisfies the
four-part test, and under what authority the suit can be brought, with a
recommendation that the Commission authorize this Office to sue for an
injunction.

V.  SUPPLEMENTS/AMENDMENTS

After filing 8 complaint, complainants sometimes discover additional information
about the allegations, or believe that more parties are involved. This can occur while the
case is in CED, or after the case has been activated. Because different action is required
depending on whether the additional information is a “supplement” or an “amendment” to
the complaint, it is important to distinguish between the two.

¢

A. Definitions
( - A supplemem provades addmonal mformauon pertaining to the allegations in the
ongmal complaint but it does not add new violations or new résponderits. By contrast, an
amendment will involve additional violations or rcspondents to- those rmsed or named in
the ongma! complaint. ;

¢ Example: Complainant’s original complaint alleges that the Sue Z. Cue for Congress

Committee.accepted excessive contributions from the Bylnfluence PAC. The
complainant’s second submission alleges that Sue Z+Cue for Congress Committee

accepted excessive contributions from this same PAC during her earlier congressional
campaign. This second submission-would be a supplerietit to the- -original complaint
because it relates to the same violation and to the same Respondents. If the second
submission alleged that the candidate filed reports late, accepted excessive
contributions from ten other contributors, including corporations, then the submission
would be considered an amendment as it implicates other respondents and other
violations (possible Section 434 and 441b violations).

' B. Tecbnical Réﬁt;iremenis And Procedures

An amendment must meet the statutory requirements for a proper complaint.
2 US.C. § 437g(a)(1). Anamendment shall be in writing, signed and sworn to by the
person filing such amendment, shall be notarized, and shall be made under penalty of
perjury. The notary must represent as part of the jurat that the swearing occurred. If the
amendment received by OGC lacks any:of the requirements, there is a'defect in the
amendment. Normally, because amendments and supplements are often received before
case activation, Central Enforcement Docket performs the appropriate notifications.
However, if you receive an amendment after a MUR has been assigned to you:
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o Check whether the amendment meets the requirements for a proper complaint;

o If applicable, notify the complainant of any defect (use Form 11A in the
Enforcement Form Book) and notify respondents that a defective amendment
was filed;

o If proper, prepare a letter to the complainant acknowledging receipt of the
additional material (use Form 11 in the Enforcement Form Book).

o If there is no defect in the amendment or after the defect has been cured,
copies of the amendment should be sent to all respondents implicated therein
(use Form 12 in the Enforcement Form Book). If the amendment names
respondents who were not named in the original complaint, mail copies of the
amendment, and, if appropriate, copies of the original complaint to the new
respondents. If the amendment, standing alone, is sufficient to give the new
respondents adequate notice as to the allegations against them, it may not be
necessary to include a copy of the original complamt

e Notify Docket of the names of new respondents

A supplement, as noted, does not add new violations or respondents. Since it
essentially embellishes or provides additional information pertaining to the al)egauons in
the original complaint, it does not need to meet the ‘statutory requirements for a proper
complaint and respondents are not afforded additional tiine to respond to a supplement
As with amendments, if you receive a supplement in a case assigned toyou, notification
must be sent to the complainant and respondents. Staff should

1. Send a letter:to. the complainant acknowledging receipt of the additional
material. Use Form 11 in the Enforcement Form Book, deleting referénces to
“amendments;” and
2. Send copies of the supplementary material to the existing respondents. Use
Form 12 in the Enforcement Form Book but do not include that portion
relating to-“amendments” (e.g., additional time to réspond).

C. CED Procedures

CED procedures for processing amendments and supplements prior to ca: »:
activation are the same as described above. It is possible that a MUR may be activated
after an amendment has been received, but before responses are due. Therefore,
enforcement staff should:

6 Docket circulates all amendments to the Commissioners for their information.
When additional respondents are named in an amendment to a complaint, send an e-mail
to Docket stating the MUR number and the names of the new respondents. Notify
Docket of the changes as soon as practical. The information will be used to update the
Enforcement Status Sheets as well as the MUR Tracking System ("MTS"), which
eventually will replace the Status Sheets.
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1. Check the file to determine when additional responses are due.
2. Check with Docket to confirm that Docket is aware of all of the respondents in
the case.

While it is generally CED’s concern, Enforcement staff should know who needs
to be notified when OGC receives a supplement or amendment. Attorneys and paralegals
should consult with CED staff any time they notice in the file that an amendment or
supplement has been received in order to verify that all parties have been properly
notified. If you find that a complainant or respondent has not been notified, it is your
responsibility to-immediately notify the parties, giving them the required.amount of time
to respond, and to provide a copy of the documents to Docket (routed appropriately
though the team leader). 4

D Referrmg to New lnformaﬁon

Before'riew mformauon ofﬁc:ally becomes an: amcndment -or supplcment Jt may
Be referred-to in cortespondence as:“additional information pertaining to the allegations
in” the comiplairit f the MUR.: That is the phrase used in the form letters and should bey
used in‘otheicommunications with the parties-until:a determination-is:made as to:whether
we eons'ldemhe new ‘inforniation to. be an amendment.or a:supplement. Thereafter, you,
should refer to thenew. submxsston as an “amendment”’ or “supplement,” as the case may
be. Nt s . L Ly, ' e K

A. Background ‘ ¥ T .

“fhe RECA has'a three year statute.of limitations at 2 U.S.C: § 455,but that.is only
for crimingl mitters. See FEC v, Lance, 617 F:2d 365, 372 (5®.Cir. 1980), later.; -
proceeding, 635 F.2d 1132, 1138 (S"-Cir. 1981)(én.banc), gert: denied, 453 U.S: 917
(1981). Until recently, the Commission argued that no statute of limitations applied to its
civil ¢nforoément:actions. However;iin EECv.* s, 104.8¢3d 237 (Sth Cir,:1996),<
_the 9th ' Ciréliit held that the'general five-year statute of llmltatxonswn enforcemient.of
civil '}’ienaltxes, Section’2462 of Title 28, applies as d genieral matterto the: FECA’S isection
437g enforcement lxtlgatxon cases seekmg the lmposmon of civil. pcnaltles

by gt N

' Mady s:gniﬁcant Questions remain about apphcatxon of thxs statute 'of lmf' iatxons
Therefore’be aware that this is a’fluid.area and is subject to ‘ongaing litigation, so you
must not rely solely 'on these materials: For a fullerexplication of the numerous equitable
tolling, accrual and scope issues, please consult the March 4, 1997 General Counsel’s
Reéport, 28 U.S.C. §:2462 Statute of Limitations; the January 10, 1997 Memorandum to .
the Comunission Petition for.Rehearing, and Suggestion for Rehearing En Banc, In
Federal Election:Commission v. Williams; and the April 28, 1995 General Counsel’s

Report on Statute of Limitations. The sidebar describes the timeline of the caselaw in this
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area; the text below describes the provision at issue, the basic rule, and the issues that
staff should keep in mind.

B. 28 U.S.C. § 2462
The federal statute of limitations at Section 2462 provides:
Except as otherwise provided by Act of Congress, .an-action, suit or
- proceeding for the enforcement of any civil fine, penalty, or forfeiture,

“pecuniary or other wise, shall not.be entertained unless commenced within
five years from the date when the claim first accrued.

As a general matter, accrual under this provision is the date the violations
occurred. The EPS system contains a field for:statute of: limitations date.and in most
instances this will be 5 years from the date of the earliest violative activity in the matter.
Most matters that address. current-activity-will be concluded.in advance of the five year
statute of limitations but be:aware of this limitation particularly for matters that may be 1-
2-years old when activated, or that require a lengthy investigation, or involve protracted
'subpoena enforcemem procecdmgs S_mff_shgmd_pﬂ_qamﬁ;uncm;mug_qnsmhm

2 i atute of limitations.. While .
this statute of lxmnauons does not bar. adrmmstratxve mvestlgatxons and whlle italso .
would not preclude respondents from agreeing to pay a penalty in a conciliation
agreement, in most instances the Commission will not wish to pursue matters where there
is no prospectithat a judicial remedy would be available if the matter proceeds.that far.

Here is a list of possible issues relating to the scopé of section 2462, éccﬁiél., and
"equitable tolling:

¢ Respondents-can by agreement waive the statute or toll its running for specific
periods, e.g. to engagé in pre-probable cause conciliation, to extend time periods for
responise, etc: (seéA'ttachment 2:5-for an examp‘le). .

o “Section 2462 " Jiotipre 3 inj i jef. FEC v,
The Christian Coalition, __.: F Supp ., 1997WL276048 (DDC 1997) EECv.
NRSC 877 F. Supp. 15, 2021 +(D.D.C. 1995): See also Holmberg v. Armbrecht, 327
U.S. 392, 396 (1946); SEC v. Williams, 884 F. Supp. 28 (D.:Mass. 1995) (Section;
2462 does not apply to injunctive relief); United States v, Hobbs, 736 F. Supp. 1406
‘(EDVa 1990) (same) But see FEC v, Williams, 104 F.3d 237, 240'(9th Cir. 1996);
FEC:-v. Na ] Right: k ittee, 916 F. Supp. 10-(D.D.C. 1996); United
S.tmu.ﬂmmndfmnmm 821F. Supp 690 (N:D. Ga. 1993). .

. Qnamng_ox_mntmmngmglamns can alter accrual date. Ongomg vnolanons are ones

that continue to recur, .g. failure to include a debt on the debt schedule for each
report (see section 434(b)(8)). In this example, each report is a separate violation that
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CONFIDENTIAL DRAFT - 11197

generates a new accrual date. The
continuing violation theory isa
harder concept to satisfy, e.g. that

failure to itemize transactions on a
particular FEC Report is a continuing

violation until the information is
properly disclosed.

e Egquitable Tolling:

e Equitable tolling for
fraudulent concealment is
applicable to Section 2462.
EEC v, Williams, 104 F.3d
237,240 (9th Cir. 1996), id.
at 241 (2-1 majority refuses
to apply in section 441{ case),
id. at 241-43 (Judge Fletcher
dissenting).

e Section 2462 may be tolled
for some portions of the
FEC’s administrative
proceedings, either for a set
period or e.g. for the actual
duration of subpoena
enforcement proceedings. [d.
at 243 (Judge Fletcher
dissenting) (“statute is tolled
during those periods in which
FEC must follow mandatory
notice and conciliation
procedures. FECA provides a
range of 65-125 days for such
procedures,” citing Sierra
Club v, Chevron, US.A.
Inc., 834 F.2d 1517, 1523
(9th Cir.1987)). Butsee FEC
v.NRSC, 877F. Supp. 15,
19 (D.D.C. 1995); EEC.v.

Nationa! Rightto Work
Committee, 916 F. Supp. 10,
14 (D.D.C. 1996).

Case Chronology

1. March 1994: The first broad construction
of section 2462 (applied to EPA adjudication)
came in 3M v. Browner, 17 F.3d 1453 (D.C. Cir.
1994)

2. May 1994: Section 2462 does not apply
to lawsuits initiated by the Commission under
Section 437g. FEC v. Williams, NO, CV-93-
6321-ER(BX) (C.D.Cal. May 17, 1994) (ruling
at oral hearing, final decision January 31, 1995,
see entry # 6 re appeal).

3. February 1995: Following 3M, Section
2462 bars the Commission from seeking a civil
penalty, “discovery rule” of accrual does not
apply, administrative process does niot toll
statute, but statute does not apply to actions for
declaratory and injunctive relief. FEC v. NRSC,
877 F. Supp. 15 (D.D.C. 1995) (Judge Pratt).

4. April 1995: GC Report to the
Commission, dated April 28, 1995.

S. February 1996: Section 2462 applies to
FEC suits, accrual date is date of violations,
subpoena enforcement proceedings don’t toll
statute, and statute also precludes equitable
relief. FEC v. Narional Right to Work
Committee, 916 F. Supp. 10 (D.D.C. 1996)
(Judge Jackson, ruling in FEC suit filed in
March of 1990).

6. December 1996: 9th Circuit reverses
District Court, Section 2462 applies to FEC
enforcement suits under 2 U.S.C. § 437g(a)(6);
accrual date is date of violations, fraudulent
concealment doctrine applies to Section 2462
but not satisfied here; statute also precludes
declaratory and injunctive relief. FECv.
Williams, 104 F.3d 237 (9th Cir. 1996), id. at
241-243 (Judge Fletcher dissenting), reh'g
denied, June 5, 1997.

7. May1997: Section does not apply to
actions for declaratory and injunctive relief.
FEC v. The Christian Coalition, ___ F. Supp.
___, 1997 WL 276048 (D.D.C. 1997) (Judge
Joyce Green denying in part Christian
Coalition’s motion to dismiss re activitics more
than $§ years old).
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BELPFUL BINTS

A. Information Services Division

Sl Functions

a) Publications: Inform and update political
committees and others on the requirements of the Act
and regulations and how to comply with them.

) forms/instructions

) Campaign Guides

). "The Record" (a monthly newsletter)
)

(
(
(
( Brochures

oW

b) Training - seminars/workshops for candidates
and political committees.

c) Telephone Queries - toll free "hot line"

d) Notifications - mailed to political committees
(reporting periods and f£iling deadlines)

2. Resources for OGC Staff
a) Publications

(1) Campaign Guides - 4 guides: election law
. requirements as applied to candidates;
corporations/unions; parties; and nonconnected PACs.

i) Organized by subject/examples

ii) Cites to regs/AOs N
iii) More "readable" than Act/regs

iv) Corp./Labor Org. ‘94 Guide - new rules

(2) Brochures - (20) e.g., Free Publications,
Filing a Complaint, and Committee Treasurers

(3) FEC Annual Report

i) Summarizes AOs/litigation

"ii{) New Developments - Law adnmin.

iii) Recommendations - Legislative changes
iv) Trends

(4) “The Record"

i) AOs (summaries/annual index)
ii) Background files avail. on each issue

Attachment 2-TTPageETof2 —
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HELPFUL BINTS (cont.)

(§) Selected Court Case Abstracts (1976-1993)

i) FECA and Non-FECA cases
ii) Case ovetview

b) . “Outlines of Advisory opinions

. ¢) Assistance v/ Conpliance Matters (e.g., info.

sent to committees-in NF/LF/48-hour cases)

AOs, closedxgmas, othe;spggiﬁ

2.

a) Regulations

. (1) status of Regulations Projects (ongoing)
(2) Completed Regulations Projects

. (.3) Federal Register Notices

t4) 11 CFR - Indexes to Regulations

- committee. :epqtts,'computet indexes,

Handout -"Your, Guxde to Rdsoa:ching Public Records”
L
i , J_, A\-V-
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[ —

Your Guide
to Researching
Public Records

What's available? How do | find it?

Office of Public Records
'[ ™) 1 Clamdl coml % )
999 E Street, N.W., Washington, DC 20463
202-219-3140 / 800-424-9530 / FAX 202-219-3880

Hours: 9:00 aw - 5:00 rm, Monday ~ Friday
Extended hours during reporting periods
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FEC Public Records Available to You on ...

A Candidates

The Conmisaion compiles autiunwide waliztics 0a federal campaigas

tu help msearchen aw panticuly cuadhiaies compars wiih
nuinaalistate treads snd rankings. For (wiher eevearch, iadeses sad
computeries schic| s are available.

indexes Yo

. w«mgum-udanu-dmmm.knumm

candidutes.
. uumlam.um.mwwmum

ices.
o Usting of names and addresses of candidstes aning i inthe tumn
election cycte.

Pacs, Party and Other Committees

The Cummisslon prepares wnnufy aum r-.um 0a PACs, pany
. sommitiees and others, 10 pros
and ranhings of the
.- aatlsa I furthit reygarnc
tndexes
* ULisiing of all PACS sad panty commitiees, with addresses, (lml
.aames and ID) numbers, avanged alphabeticatly.or by s,
Usting of PACs amanged alphabetically by sponson

a tndividual Contributars

TheCommistion nalotsins ¢ date base of individuals wh have mads

. contributions 10 potiical commitices. For 1977 1o 1989, coaibutions

of $300 or mars were gricred. Fur 1989 w0 the prescat, conuibutions of

. 'ﬂlllummhuuumd

lndeull ‘Contributor Search Capability:

Daia on individu conuituian includes the following:
- Namne

- Occupat

common rames of PACS.
thlul of PACH 'lﬂﬂmlolMu“‘ﬂx. ﬂmmli wd

+ Uisting idstes with figures of thels recel
d cesh oa hand for e ko cycle
+ Listing of recem u;(w-dnmdcmﬂmm-ucu

o Checkiist To 'A Specific Candi
Q Using of all dovuments filed by the campaigs.
O Listing of all ducuments filed by the campaign and 8 s reference
ucqnm Giled by other commiitees which discloss PAC o pany
ibures (for or aga

wicalion costs.

Q Summary fiasncist figures on totel reaeipts, l.loummuu, coauri-
butioas (individuals, PAC, pany), cash on hand, and Jedés wc-l (]
d by (he compaign, . .

Q temized Usi of IMV!M Mﬁlﬂl e tunpll.n

Q FEC i the

Q FEC sudite of the compsign. .

Q FEC advisary opiniuns lisucd (0 the campaigh.

Q Campalgn finance reports from 1972 10 ihe presens fided by ihe
candidale &nd sny suthorized commiswess, kemiting sereipy IM
disdurssments.

Q Perwonsl Finwxclal Reports filed by Presideatial challengers, 198010
present.

Q Ash fur & listing of ihe office In each stats which vhould have 8 copy
of s candidste’s repons, of review our Combined Federal/Srate
Disclosure Direciory fou oiher disclosures svalladle ia the staies.

O Sumauy
)

the gusrent

Listing of PACs um4 by recelpes.

i oEwly Feainied commitices in the curremt clu:nn- cych.
Lining of mlw comuniitécn with their dais of wmfm
tioa.

Cmp.ua-u\upum, c..uc:uamm-auuy “wordia
. hmllummu‘lmhlm

o Checklist ToRedsarch A Bpoclllc o
© Lising of oft ducuments iteu by the communies.” e
i 4 0 totsl reeipu,

los w federal commjtices. caih v head snd by w% 3
owed v sad by the Commilice.”

2 emuzed I of isdrviduad suminbutioes ko the commiee. 5

o vu-mhnm m-k 10 candulates Dy the commulice,
. incluing tndependen capendurca for w sgaimst condudates.,

Q FEC cumphance actionvlitrgation felating 10 the mmmmu

Q FEC sudits vl the commitics. .

Q HC advivry npmo- inued to (e commutics

© Campargs finkace fepans foum 197210 ihe pumn filed by e
commutes, iemiting receipe and dnbunemeans

O Listing and computer iearch eyaiem of persoms. corpurainm, tabur
‘organisations and'others coatributing 1o nua.-fedes sl acuunts of the
pulitical conmiticzs.

Usiing of PACRONYMS—the acronyms, mmxuu lﬁﬂh‘l od |

- principal place of business
- Ciy
. S
+ Tipcode
« Dake of ransecion
+ Amount of contribution
. - Name of commiiice dixclosing the contribution
+ - Thie following & examples of the various fypes of congribuior

scaiches thy may be conducted:

. ‘Scarch aa individua coniributor by their tast and/or frst aame.

¢ Ssuchaa J ¢ . by theis principal place of busingss
of okt

3 upaiioo.
s:m s Individual comtributor by their clty, aad/or sale and/or sip

« Ionkivaduad cominbulor searches may be performed one af 8 Ume o io
mwhiple ¢ uibits) 008 1 ANTOW the acival iearvh. Example: All

* + conuibutions 10 8 partcula ¢ nmitice 0a ¢ epecific dase of el

o candsdats frum
pmupd;‘ e unnes

whu list the same

‘Restrictions ao tbe Use of FEC Disclosure Documents
;. Any nformation copied frum 1uch 1¢purts oF sialements may Aot
b0 s0d o1 wsed by any peroom Jor the puspuse of sulicling contrebu-

+ biuma o Jor commercial purpores. osker thoa using the aome and

ie i Jrom such

fommitsee.

JUSC Otaxd).
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THO WAYS TO GET INPORMATIOR ABOUT A CANDIDATE OR COMMITTEE

1. Run an "0 index.*®

© INDEX STRENGTES AND WEAKNESSES
Strengths s

‘=gives receipt date of report

»-gives cash on hand for PARTICULAR COMMITTEE on index

.- =gives current debts for PARTICULAR COMMITTEEZ on index
-gives current address for committee

Weaknesses

~written In difficult to read langugage
-arrangement of reports difficult to read

-does not give easy to read information re: CoHand

‘2' Firet run & “short E index” then run an "L .index" (CAN's)
'f0n First run a "C index" then Tun 8 "k index." (PACs)

\E s C IﬁDtX STRBNGTBS AND HEARNBSSBS

“S:tengths y
-gas: y resdable, organxzed £o:mat

,weaknesses . .
=No f}st;.g of CoHand,?réceipt dates of reports, current debts

&

L & K INDEX STRENGTHS AND WEAKNESSES

Strengths

~-Eagiest to read

-Gives information on candidate loans (L)

~Givee total CoHand for ALL AUT. COMMITTEES of candidate (L)
-Gives total debt information - )

~Gives contributions to olner committees (K)

Weaknesses
ZNeed csndidate ID to.run (L)
-Need committee ID to run (K)
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CONTRIBUTOR SEARCH HINTS

1. When searching for an individual through the system, try
typing in only the last name.

‘For example: Typing in TYROL, instead of JOBN TYROL, may
bring up family member contributions that may prove useful in
"your overall goal. This will also allow you to pick up intials
and nicknames. ie: J. TYROL or JACK TYROL.

2. Try limiting the search by using the state and city
selections.

For example: Typing in a fairly common name like JOHN SMITH
could bring up a host of unwanted individuals making the search
unnecessarily cumbersome. However, if you know the state and/or
city the individual lives in, you can narrow your field by
selecting these options and then typing in JOHN SMITH. This way
you won't be getting people from all over the country.

3. Use state searches only when limiting your field for other
searches. Running a search for most states will tie up the
system and take hours to print. If a state search is absolutely
necessary, arrange to have DATA Systems run it on one of their
high speed printers.

4. Be careful hitting the return key as you are entering
searches into the system. The computer will always acknowledge
a pressed key. A momentary loss of patience can result in the
loss of a time consuming search.

S. Remember that place of business searches are not all
inclusive. They will not, necessarily, pick up all
contributions made by employees of a certain organization.

For example: By typing in SMITH, JOHNSON, & PEABODY, your .
search will bring up only individuvals that listed their place of
business as SMITH, JOHNSON, & PEABODY. Employees who Jisted
their place of business as ATTORNEY or LAWYER will not be
included in the search.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

)
Friends of (= )
nd QR s Treosurer ) MURGEE

)
Congresswoman Qg )

)

CONSENT TO EXTEND THE TIME

TO INSTITUTE A CIVIL LAW ENFORCEMENT SUIT

Respondents, Friends of QENnENNNNRNN; o5 Treasurer, and
Congresswomangmsissiassp, hereby consent to extend the time to institute a civil law
enforcement suit for a period of five calendar days from the expiration dato of the fivo-year
statute of limitations found a1 28 U.S.C. § 2462, or any other statute of limitations or reposc that
may be applicable, should the Commission institute a civil law enforcement action against the
respondents in MUR 4160 pursuant to 2 U.S.C. § 437g(a}(6). There shall be no additional
consent to extend the time to institute a civil law enforcement suit without the writtzn consent of
the respondents.

0&,(,. 2'! % 7
B. Holly Schadler, Esquire Date !
For the Respondents

Attachment 2-5
Page 10f 1
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FEDERAL ELECTION COMMISSION IR R
WASHINGTON, D C 20463

January 10, 1997

TO: The Commission

FROM: Lawrence M. Noble/!
General Counsel ; b

1"! ff" '
Richard B. Bader + /% i
Associate General Counsel ¢

Rita A. Reimep X~
Attorney

SUBJECT: Petition for Rehearing, and Suggestion for Rehearing En Banc, in Federal
Election C . Wil

On December 26, 1996, a three judge panel of the United States Court of Appeals ¥
for the Ninth Circuit issued a decision in Federal Election Commission v, Williams, No.
95-55320. That decision held, inter alia, that the five-year statute of limitations for filing
suit to enforce a civil penalty established at 28 U.S.C. § 2462 applies not only to judicial
proceedings to enforce civil penalties already imposed, but also to proceedings seeking
the imposition of these penalties, including the Commission’s law enforcement suits
under 2 U.S.C. § 437g(a)(6). The court also held that § 2462 applies to actions for
injunctive relief, and that equitable tolling did not apply to these facts. A petition for
rehearing would have to be filed by February 7, 1997.

In reaching this conclusion, the Ninth Circuit relicd heavily on the District of
Columbia Circuit holding in 3M Co, (Mingesota Mining and Mfg.) v. Browner, 17 F.3d
1453 (D.C. Cir. 1994). The D.C. Circuit reached a similar result in Johnson v, SEC, 87
F.3d 484 (D.C. Cir. 1996). In each instance the Solicitor General declined to seek a writ
of certiorari from the Supreme Court although, in Jobnson, 18 federal departments.and. ., .
agencies wrote letters recommendmg that he do so.

In this case, the Commission found reason to believe that Larry Williams made
excessive contributions and contributions in the name of another in connection with Jack
Kemp’s 1988 presidential campaign. The violations involved the sale and resale of 1988
Philadelphia Eagles Superbow! tickets.
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The Commission argued that § 2462 applies only to actions to enforce a pre-
existing civil penalty, not to actions to impose one or to seek injunctive relief under the
Act. The district court agreed, but the Ninth Circuit Court of Appeals reversed and held
that § 2462 applies to the Commission’s actions. Applying 3M v, Browner, the court
held that the five year period began to run no later than the date of the last violation. The
majority opinion held that the “FECA'’s campaign finance reporting requirements are, as
a matter of law, sufficient to give FEC ‘notice of facts that, if investigated, would indicate
the elements of a cause of action[,]’” slip op. at 8-9 (citations omitted), ignoring the fact
that the reports on their face showed only lawful contributions.

Dissenting Judge Fletcher noted that “the very nature of the offense at issue -
making a political contribution in the name of another person in order to exceed the
$1,000 limit on contributions - involves using deceptive methods to conceal violations of
the campaign-finance laws.” She reasoned that the five year period should run only from
the time evidence of a violation becomes available, since “[i]t seems only logical that the
discovery rule apply when the defendant’s deception in the course of committing a
violation prevents discovery of that violation.” /d. at 11.

The Office of General Counsel has checked with a large number of government
departments and agencies to learn their current stance on the 3M holding. While each
faces somewhat different circumstances, the large majority feel these decisions were
wrongly decided and have major concerns about how they will impact on their current or
future operations. (The remainder either do not believe that the rulings apply to them, or
have found that they are abie to comply with the shorter deadline.) We found only one
agency, however, that is actively seeking to overturn 3M Co, and Johnson.'! Otherwise,
as one contact stated, and others echoed, this is considered a “done deal” that they now
must live with.

The Office of General Counsel believes that the Commission should also accept
the court’s core application of 28 U.S.C. § 2462 to its enforcement suits as the current
state of the law. While we disagree with these decisions and would like to see them
overturned, there appears little likelihood of this happening, given the Department of
‘Justice’s attitude and those of these other agencies. Accordingly, absent objection by the
Commission, we do not intend to seek reheanng from the Ninth Circuit on Lhat question,
and we will not contest that basic proposition in other litigation in the future.? The
Office of General Counsel will prepare a memorandwn recommending action in pending
MUR’s based upon this conclusios.

! HUD has advised us that, while it is not currently party to any litigation addressing this issue, it will

seek to overturn 3M and Johnson at the first opportunity.
? The Christian Coalition has filed a motion to dismiss two counts of the Commission’s complaint against

it, involving 1990 activity, on the basis of 28 U.S.C. § 2462. While we will not contest that § 2462 is
applicable, we will argue that it should not be construed to require dismissal of other charges. Some of the
reasons for this are set out infra.
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We believe, however, that the Williams majority’s application of 28 U.S.C.
§ 2462 to the facts of this case should not be accepted at this time as it relates to the
issues of equitable relicf and equitable tolling. The panel majority’s suggestion that the
Commission could have begun an investigation based upon the disclosure reports filed by
the Kemp Committee ignores the fact that those reports disclosed only what appeared to
be individual contributions complying with the contribution limitations. Such a report,
by itself, does not support a finding of “reason to believe” that a violation has been
committed, and without such reason to believe the Commission is precluded by statute
from investigating. Accordingly, we intend to ask the Ninth Circuit to reconsider this
question en banc. In addition, we plan to seek reconsideration of the panel’s conclusion
that § 2462 bars equitable relief as well as civil penalties. See EEC v. NRSC, 877

F.Supp. 15, 21 (D.D.C. 1995).
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AGENDA DOCUMENT Ro. X97-15 - RECERILS

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ; 28 U.S.C. § 2462
) Statute of Limitations
- i -SERSITIVE
| :'.‘:TiA_R; T '199'7' b

' #
GENERAL COUNSEL'S R.E.PORT 3“;?‘" ST

| INRODLCIION  EXECUTIVESEWN - -

On December 26, 1996, the United States Court of Appeals for the Ninth Circ‘:u;:r;

‘"li §

—-—

issued a decision in Federal Eléction Commission v. Williams, No. 95-55320 (9th Cir. =
Filed Dec. 26, 1996). That decision held, inter alia, that the five-year statute of
limitations for filing suit to enforce a civil penalty established at 28 U.S.C. § 2462 applies
not only to judicial proceedings to enforce civil penalties already imposed. but also to
proceedings seeking the imposition of these penalties, including the Commission’s law-
enforcement suits-under 2 U.S.C. § 437g(a)(6). ‘

As noted in the memorandum regarding the filing of a petition for rehearing, the
Office of General Counsel believes that the Commission should accept the court’s core -
application of 28 U.S.C. § 2462 1o its enforcement suits as the current state of the law.
See Memorandum to the Commission, Petition for Rehearing, and Suggestion for
Rehearing En Banc, In Federal Election Commission v. Williams, dated January 10,

1997. Asalso note&, howéver. we have sought further review of the count’s decision
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relating to issues of equitable relicf and equitable tolling. /d. See also FEC v. NRSC, -
Sﬁ F. Supp. 15, 21 (D.D.C. 1995). |

Thi; General Counsel’s Report discusses the impact of 28 U.S.C. § 2462 on the
Office of Gencral Counsel's enforcement caseload.* This Report describes the 45 active
and inacﬁve:’: enfox;cincnt matim ch are potentially affected by the application of the
five-year statute of limitations under 28 U.S.C. § 2462, and ‘m‘akes recommendations fot.
cach of the potentially at_fected matters. This Report addresses all cases where the statute
of limitations pomnéaﬂy expires, or partially expires, bythe end of calendar year 1997
(December 31, 1997). ‘

The Office of General Counsel is recommending that of the 45 matters potentially
affected by the statute of limitations, 18 matters be closed at this time. ‘By doing so, this
Office believes @at it will be able to devote more resources toward more recent activity,
particularly those matters that arose froxg the 1996 electioncycle. To.avoid potental
statute of limitations problems in the future, this Office will track its cases against the
relevant statute of Jimitations and wiil perform regular reviews of its caseload. In
addition, this Office will be making periodic recommendations to the Commission with
resgect to matters that may be affected by the application of the five-yéar statute of

limitations under 28 U.S.C. § 2462.

! Pending the court’s decision, issues such as equitable relief, equitable tolling and ongoing

violations, will remain open. In some instances, although issues such as equitable tolling and equitable
relief may still be viable, this Office has cited other factors to support our recommendation to close the
matter. See, e.g., cases involving apparent violations of 2 U.S.C. § 441a(f).

2 This Report addresses enforcement matters assigned to the Public Financing, Ethics & Special
Projects (“PFESP”) and Enforcement arecas.

e
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II.  CASE DISCUSSIONS

This section provides brief descriptions of the 45 pending enforcement marters
assigned to the PFESP and Enforcement areas, including the PFESP Docket and the
Central Enforcement Docket (“CED"). Sixteen matters are active PFESP enforcement
matters; 12 are active Enfomément matters; iO are assigned to the PFESP Docket as
inactive matters; and 18 are assigned to CED. However, 6 of those cases assigned to
CED for which the statute of limitations will expire in whole or in part by December
1997 are included m the cases recommended for closure in the pending Enforcement
Priority Report.’ Five other similarly-situated cases will be closed out under the
. .Enforcement Priority System before the statute of limitations expires.*

In any event, this Office recommends closing 18 of the 45 potéﬁﬁaﬂy .a.ﬁ'ected
matters and pursuing the remaining 27 matters. The first section discusses the 18 matters
- this Office recommends for closing, and the second section discusses the 27 matters

which this Office recommmends remain open.

) These cases are: MUR 4258 (NRSC); MUR 4260 (Bob Packwood / Auto Dealers); MUR 4262

(Oregon Republican Party); MUR 4265 (NRSC / Phil Gramm); MUR 4332 (Bill Thomas Campaign
Commitiee); and MUR 4371 (The Employment Group).

‘ These cases include: MUR 4274 (GOPAC); MUR 4404 (Friends of Steve Stockrmnan); MUR 4462
(Ellen O. Tauscher); MUR 4272 (Bishop for Congress); and MUR 4485 (Perot 92 Commitiee).
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1. MUR 3351 (Americans for Free International Trade / Toyota)
(complaint-generated)(‘92 cycle)
Enforcement Team 3
EPS #80/Tier 1

Representative Helen Delich Bentley filed this complaint in June 1991; the case
was activated in June 1991. This matter principally involves the allegation that Toyota
Motor Sales U.S.A., Inc. solicited, collected and forwarded dealer contibutions through
its regional distributors (both wholly and independently owned) to two non-connected
PACs (Auto PAC from 1983 -1989 and AFITPAC from 1990-1991). The remaining
respondents in this matter are Toyota, Auto PAC, AFITPAC and the two independent
distributors — Southeast Toyota Distributors, Inc. and Guif States Toyota, Inc. After an
extensive investigation, on

Based upon the facts and circumstances presented, we recommend that this case be
closed. ‘
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2 MUR 3571 (Bush-Quayle ‘92 Primsry, Bush-Quayle ‘92
General Committee)
(complaint generated) (‘92 cycle)
PFESP Team I
EPS I #75/Tier 1

This matter was generated by a complaint filed with the Commission on July 30,
1992, which alleged that the Bush-Quayie ‘92 Primary Commitree used surplus campaign
funds to influence the general election. This issue is inextricably linked to the
Comumission’s audits of the Bush-Quayle ‘92 Committees and the resulting repayment
determinations. This matter was transferred to CED on February 4, 1994. The case was
transferred from CED to PFESP on December 31, 1994,

On August 17, 1995, the Commission made a final determination that the Primary
Commirtee must repay $323,832 1o the United States Treasury, including a pro rare
repayment of $106,979 for non-qualified campaign expenses related to the general
election and a repayment of $216,853 ‘for matching funds that the Primary Commiuee
received in excess of its entitlement. The Statement of Reasons approved by the
Commission also contained a recommendation that the Compliance Committee reimburse
the GEC $182,78S5 in order to eliminate the GEC’s expenditures in excess of its overall
expenditure limitations, which resulted from the payment of expenditures related to the
general election campaign by the Primary Committee. The repayment and the
recommended reimbursement arose from expenditures related to the general election
which were paid for by the Primary Committee, including a newspaper advertisement
addressed to Ross Perot supporters cited in the complaint. Thus, the repayments are
based on the same expenditures that are the subject of the complaint.

On August 22, 1995, the Primary Commiuee, GEC, and Compliance Committee
filed petitions for review of the Commission's final repavment determinations and 2 joint
motion to consolidate with the United States Court of Appeals for the District of
Columbia Circuit. On November 29, 1995, the Commission granted the Comminee’s
request to stay the repayment pending appeal. On January- 14, 1997, the D.C. Circuit
remanded the case to the Commission to justify its departure from the approach taken in
the audit of the Reagan-Bush '84 Committee, or to reconsider its repayment
determination. See Bush-Quayle ‘92 Primary Commitiee. Inc. et al. v. Federal Election
Commission, No, 95-1430 (D.C. Cir. January 14, 1997).

This Office recommends that the Commission exercise its prosecutorial discretion™ ==* -
and take no further action, and close the file with respect to this matter. Based on the
court’s opinion on the prefunding issue in the repayment case, pursuit of this matter
would be problematic. Since the expenditures at issue were incurred in July and early
August 1992, this matter may be barred by the five-year statute of limitations before the
Commission could litigate this matter. Moreover, pursuit of this matter would not be an
efficient use of the Commission's resources.
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3. MUR 3582 (Carol Moseley Braun for U.S. Senate)
' (complaint generated) (‘92 cycle) '
PFESP Team 1
EPS I #36/Tier 2

On March 3, 1994, the Commission found reason to believe against the
Committee for apparent reporting violations; acceptance of a loan; and failure to properly
report contributions for primary. See 2 U.S.C. §§ 434(a)(2)(A)(ii1), 434(b)(2), 434(b)(4).
434(b)(5), 434(b)(6), 441a(f), and 441b(a). The Commission also found reason 10 believe °
that Carol Moseley Braun, as an individual, violated 2 U.S.C. § 441a(f); and Citizens for
Carol Moseley Braun and Carol Moseley Braun, as treasurer, violated 2 U.S.C. §§
441a(a)(1)(A), 441b(a), 433(a), and 434, concerning the loan trapsaction. On that same
day, the Commission voted to hold this matter in abeyance pending the completion of the
ongoing audit.

On December 31, 1994, this matter was transferred to PFESP. On February 23,
. 1995, this matter was deactivated in PFESP pending the outcome of the audit. On May 6,
1996, the Commission approved the Final Audit Report, and this matter was subsequently

.~ activated on June 25, 1996. This Office has received additional information from the

audit that provides support for taking no further action on the issues raised in this maner.
Specifically, two of the three alleged reporting violations now appear to have been
materially corrected: the Committee filed amended disclosure reports that corrected the
problem of misreporting addresses and purposes in connection with expenditures, and the
misreporting of expenditures outside of the reporting period. See Final Audit Report on

.. Carol Moseley Braun for U.S. Senate, Finding II. E. The other reporting violation -
failure to report payroll taxes -- appears to involve approximately $25,600 and only two
individuals,

In addition, the audit reviewed whether primary election contributions were
misreported as general election contributions as alleged in the complaint, but neither the
Interim nor the Final Audit Report found this alleged violation to be significant enough to
warrant an audit finding.* The auditors also could not locate the actual funds comprising
the $10,000 loan made from Senator Braun's state committee for her personal use.

The dates of the misreporting occurred from March 1992, and the loan to Senator
Braun occurred on February 4, 1992. Thus, the violations have occurred nearly or greater
than five years ago. The amounts at issue are relatively small ($10,000 loan, and

: The auditors, however, made a finding that the Commitiee accepted contributions in excess of net

primary debt. See MUR 4370 discussion.
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$25,600 misreporting of payroll taxes for two individuals), and because pre-probable
cause to believe conciliation has not yet occurred, the likelihood of resolving this marter
before the starute of limitations expires is slim. For these reasons, this Office
recommends that the Commission exercise its prosecutorial discretion and take no further
action in this matter and close the file. If the Commission adopts this recommendation,
this Office will include admonishment language in the notification letter.

B
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4. MUR 3586 (Democratic State Central Committee California)
(complaint generated) (‘92 cycle)
PFESP Docket (Inactive)
EPS I #45/Tier 2

This matter involves allegations that the California Democratic Party and its
Democratic State Central Committee of California - Federal accepted illegal extensions
. of credit from three sources and that the Committee circumvented the Commission’s
allocation regulations. On March 8, 1994, the Commission found reason to believe that
the Committee violated 2 U.S.C. §§ 434(b)(8), 441a(f) and 441b(a), and approved the
issuance of Subpoenas and Orders to Submit Written Answeérs.

-Due to.the ongoing audit of the Committee, however, this matter was wansferred
to PFESP on December 31; 1994. On February 23,.1995, this matter was deactivated and
held in abeyance pending the outcome of the audit. This Office-recommends that the
Commission exercise its prosecutorial discretion and take no further action, and close the
file with respect to this matter. -The activities at issue ogcurred on July 1, 1991. Thus,
litigation to recover a civil penalty may be barred by the five-year statute of limitations.
Moreover, this matter does not warrant further pursuit based on other matters pending in
this Office. : .
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MUR 3838 (Frank Riggs for Congress)
(audit referral) (‘90 cycle)

PFESP Docket (Inactive)

EPS Il #39/Tier 2

. On November 30, 1993, the Commission found reason to believe that Frank Riggs
for Congress violated 2 U.S.C. §§ 434(b)(3)(a), 441a(f), and 441b(a). Based on further
investigation,.on May 16, 1995, the Commission found reason to believe that eight loans

.. ‘made by the candidate to the Committee were excessive contributions from three of the
candidate's relatives in violation of 2 U.S.C. § 441(a)(1XA). The Commission also found
reason to believe that Frank Riggs accepted excessive contributions to the Committee in
violation of 2 U.S.C. § 441a(f). In addition, the Commission found reason to believe that
Frank Riggs diverted money from his corporation into his personal account in order to
make loans to his Committee, thereby accepting prohibited corporate coatributions in
violation of 2 U.S.C. § 441a(f).

In the General Counsel’s Report circulated in response to the FEC v. NRSC, 877

F. Supp. 15 (D.D.C. 1995), decision, this Office recommended further pursuit of this
matter. See General Counsel's Report, 28 U.S.C. § 2462 Statute of Limitations, approved
May 16, 1995. However, due to staff departures, the age of the activity and the need to
devote more resources toward 1996 cycle cases, this Office now recommends that the
Commission exercise its prosecutorial discretion and take no further action in this matter,

" and close the file. Most of the activity in this marter occurred prior to October 1990.
Thus, litigation to recover a civil penalty may be barred by the five-ycar statute of
limitations. If the Commission adopts this recommendation, the notification lerer will
contain the appropriate admonishment language.

N
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6. MUR 3841 (United Conservatives of Americsa)
(audit referral) (*90 cycle)
PFESP Docket (Inactive)
EPS I #35/Tier 2

On December 7, 1993, the Commission found reason to believe that United
Conservatives violated 2 U.S.C. § 441b by accepting prohibited corporate contributions
through extension of credit outside the ordinary course of business from three
corporations: The Viguerie Company; American Mailing List Corporation and Webcraft
Technologies, Inc. The Commission found reason to believe the corporations violated
2 U.S.C. § 441b as well. The Commission also found reason to believe that the
Committee violated various reporting statutes and regulations (2 U.S.C. §§ 432(c),
432(d), 433(c), and 434(b); 11 C.F.R. §§104.11(a),-and 104.14(b)(1)). The Office of
General Counsel conducted discovery with subpoenas for documents and interrogatories
issued to the respondents, Staff from this Office also met with counsel for the
respondents on numerous occasions. This marter was deactivated on-January 3, 1997.

In the General Counsel’s Report circulated in response to the FEC v."NRSC, 877
F. Supp. 15 (D.D.C. 1995), decision, this Office recommended further pursuit of this
matter. See General Counsel’s Report, 28 U.S.C. § 2462 Statute of Limitations: approved
May 16, 1995. However, due to staff departures, the age.of the activity and the need to
devote more resources 1oward 1996 cycle cases, this Office now recommends that the

a . .. Commission exercise its prosecutorial discretion and take no further action in this marter,
and close the file. Most of the activity in this matier occurred prior to July 1, 1989.
Thus, litigation to recover a civil penalty may be barred by the five-year statute of
limitations. If the Commission adopts this recommendation, the notification letter will
contain the appropriate admonishment language.

e s
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MUR 3969 (Fulani for President)
(audit referral) (*92 cycle)
PFESP Team I

EPS II #56/Tier 2

' On May 24, 1996, the Commission found reason to believe that the Commitiee
violated 2 U.S.C. § 441a(f) by accepting excessive contributions through staff advances
and that the staff members violated 2 U.S.C. § 441a(a)(})(A).by making the contributions
(totaling $105,114.82). The Commission also offered to enter into conciliation with the
Committee prior to a finding of probable cause to believe. The Commission took no
further action against the individual contributors. The Commission-also took no action
with respect to certain transactions between the Committee and one of its'vendors, the
Intemational Peoples’ Law Institution in light of thc concurrent 11 C F.R. §9039.3
investigation of the Committee.

This Office recommends that the Commission exercise its prosecutorial discretion
and take no further action, and close the file with respect to this matter. Most of the
activity at issue occurred prior to September 1992. Thus, even though some of the
activity is still not time-barred under 28 U.S.C. § 2462, this Officé believes that pursuing
those violations that occurred less than five years ago would, at this stage of the
enforcement process, be an inefficient use of the agency's limited resources. -
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8. MUR 4091 (Beth Cataldo)
(audit referral) (‘92 cycle)
PFESP Team II
EPS II #46/Tter 2

On October 19, 1994, the Commission found reason to believe that Beth Caraldo
knowingly and willfully violated 2 U.S.C. §§ 441a(f) and 441f by accepting excessive
contributions in the form of money orders in.the amount of $9,500 to the Tsongas
Committee, Inc. and by perminting her name 0 be used to effect a contribution in the
name of another, assisting and directing campaign staff members to use their names to
effect a contribution in the name of another and accepting conwibutions in the name of
another. On October 22, 1996, the Commission found probable cause to believe that Ms.

Cataldo knowingly and willfully violated 2 U.S.C. §§ 441a(f) and 441(f). _

This Office recommends that the Commission exercise its prosecutorial discretion

- and take no further action, and close the file with respect to.this matter. This Office
: believes that it would an inefficient use of the Commission limited resources to pursue

this matter further. The activities at issue occurred on December 30, 1991, Thus,
litigation to recover a civil penalty may be barred by the five-year statute of limitations.
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MUR 4183 (Clinton for President/Goldman Sachs and Companv)
(audit referral and directive 6) (‘92 cycle)

PFESP Docket (Inactive)

EPS 1 #70/Tier 1

The Commission, using its Directive 6 procedures, opened this matter on
April 28, 1992, based upon Goldman Sachs and Company’s apparent facilitation of
contributions on behalf of the Clinton for President Committee. On October 20, 1992,

- the Commission found reason to believe that various violations occurred and issued
subpoenas for documents. After the responses to the Commission’s subpoenas and
findings were received, this case was deactivated in May 1993. Thereafter, this matter
was reactivated in July 1994 and subsequently transferred to PFESP in January 31, 1995,
at which time, it was merged with the Audit referral which was received January 11,
1995. That Audit referral concerned the Committee’s use of Goldman Sachs® facilities
during the 1992 election cycle. This matter was thereafter deactivated in PFESP on

February 1, 1997.

This Office recommends that the Commission exercise its prosecutorial discretion
and take no further action, and close the file with respect to this matter. The activities at
issue in this matter occurred between October and December 1991, Thus, based upon the
decision in Williams, the Commission may be precluded from collecting a civil penalty
for these violations.

R e E e o
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10. MUR 4209 (Fund for California's Future)
(RAD referral)(‘92 cycle)
Enforcement Team 3
EPS #30/Tier 2

RAD referred this case to OGC in November 1993; the case was activated in

April 1994, The evidence shows that the respondent received $26,000 in contributions
from an unregistered committee on two occasions in 1992. These contributions were
made from an account containing prohibited funds and were never remedied. Respondent
then allowed its name-to be used to make contributions totaling $26,000 to 13 federal
committees. Extensive pre-probable cause conciliation negotiations failed; the case is
now ready for briefs. $15,000 of the $26,000 in issue was wansferred in February of
1992; the remaining $11,000 was transferred in October of 1992. Reason to belicve was
found against all respondents that they had knowingly and willfully violated the Act.
Evaluation of the evidence presently available in the case tends to indicate that it may not
be evidence to support a finding of probable cause for knowing and willful violations of
the Act. In view of the fact that the amount of possible civil penalty has been reduced by
over half the original amount because one transaction is beyond the statute of limitations

- .and the weakness of the remainder of the case, we recommend that this case be closed.
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11.  MUR 4267 (Democratic Executive Committee of Florida)
(audit referral) (‘92 cycle)
PFESP Docket (Inactive)
EPS T #22/Tier 2

The Audit Division referred this marter on September 28, 1996. The referral
involves two issues: (1) use of funds from a non-federal account totaling $820,269; and
(2) expenditures in connection with federal elections funded by the non-federal account
totaling $62,691. This Office recommends that the Commission exercise its prosecutorial
discretion.and take no action with respect to this maner, and close the file. The activities
at issue occurred on July 1, 1991. Thus, litigation to recover a civil penalty may be
barred by the five-year statute of limitations. If the Commission adopts these
recommendations, the notification letter will include the appropriate admonishment
language.

1997 Enforcement Manual




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural _materials.shtnl.

-17-

MUR 4370 (Carol Moseley Braun for U.S. Senate)
(audit referral) (‘92 cycle)

PFESP Team ]

EPS II #23/Tier 2

This matter was referred on May 22, 1996. The three issues referred to this Office
involve: (1) $56,941 in contributions that were received in excess of net primary debt;
(2) $88,192 in excessive contributions and a $2,700 in-kind contribution; and (3) $12,785
in anonymous cash contributions in excess of $50. The Committee received the $56.941
in excess of primary debt in March 1992; the excessive contributions from November
1991 through October 1992; and the $2,700 in-kind contribution occurred in September
1992. Further, the Committee received the $12,785 in anonymous cash contributions in
excess of $50 in July-1992.

The Commission has not.found reason to believe on any of these findings. In
light of the age of the violations at issue and the Williams holding, it would be difficult to
continue this matter in light of the impending expiration of the statute of limitations.
Thus, we recommend that the Commission exercise its prosecutorial discretion and take
no action on these apparent violations, and close the file in this maner. [f the
Commission adopts this recommendation, this Office will include appropriate
admonishment language in the notification letters to the respondents.
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13.  MUR 4392 (Services Group of America PAC)
(complaint-generated)(‘92, ‘94 cycles)
Central Enforcement Docket
EPS #49/Tier 2

Paul Berendt, Chair of the Washington State Democratic Party, filed this
complaint in June 1996. He alleges that the Services Group of America PAC is
sponsored by several corporations that are privately held by Thomas Stewart. He further
alleges that employees of these corporations were given bonuses with the stipulation that
the employees make a $1,000 contribution to the PAC. He also alleges that in 1992
employees of companies owned by Stewart were given bonuses and then made
contributions to the Peter von Richbauer committee. In some cases, contributions were
also made in the name of the employees’ wives. The City of Seattle took action on related
non-federal matters in mid-1996. Since all federally-related activity now appears to be
beyond the statute of limitations, we recommend that this case be closed.
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14. MUR 4432 (Idaho Republican Party Federal Campaign Account)
: (audit referral) (‘94 cycle) :

PFESP Docket (Inactive)

EPS II #34/Tier 2

The Audit Division referred this matter on August 6, 1996. The matter involves
the receipt of prohibited contributions totaling $134,521. This Office recommends that
the Commission exercise its prosecutorial discretion and take no action with respect to
this matter, and close the file. The activities at issue occurred on October 21, 1992,
Thus, litigation to recover a civil penalty may be barred by the five-year statute of -
limitations in October 1997. Moreover, this matter does not warrant further pursuit in
light of other matters pending in this Office. If the Commission adopts these
recommendations, we include the appropriate admonishmeat language in the notification
letters. ‘
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MUR 4468 (Democratic State Central Committee California)
(audit referral) (‘92 cycle)

PFESP Docket (Inactive)

EPS II #43/Tier 2

The Audit Division referred this matier on September 17, 1996. This matter
involves four issues: (1) apparent prohibited contributions totaling $332,871; (2)
allocation of generic voter registration and GOTV expenses towling $551,130; (3)
. . excessive contributions resulting from staff advances totaling $24,184; and (4) non-

- federal funds being deposited into federal accounts totaling ‘$58,000. This Office
recommends that the Commission exercise its prosecutorial discretion and take no action,
and close the file with respect to this mauer. See also MUR 3586 (Democratic State
Central Commitiee California). -The majority of the activities at issue occurred prior to
August 2, 1991. Thus, litigation to recover a civil penalty for most of this case could be
barred by the five-year statute of limitations. 1f the Commission adopts these
recommendations, we will include the appropriate admonishment language in the
notification letter.

M
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16. MR 4591 (North Carolina Democratic Victory Fund)
(audit referral) (‘92 cycle)
PFESP Docket (Inactive)
EPS I1 #60/Tier 1

. . This marter was referred to this Office on December 4, 1996. It involves five
issues: (1) goods and services purchased apparently on behalf of Climan/Gore *92
totaling $135,733; (2) dircct mail program on behalf of Clinton/Gore ‘92 totaling

. $177.217; (3) phone bank program on behalf of Clinton/Gore ‘92 totaling $168,934; (4)
disclosure of occupation and name of employer for 649 contributors totaling $383,297;
and (5) apparent prohibited contributions totaling $64,000. This Office recommends that
the Commission exercise its prosecutorial discretion and take no action, and close the file
with respect to this matter. The activities at issue occurred prior 10 December 31, 1992.
Thus, litigation to recover a civil penalty may be barred by the five-year statute of
limitations by the ead of the year. Morcover, further pursuit of this matier would not be
an efficient use of the Commission’s resources. If the Comumission adopts these
recommendations, we will include the appropriate admonishment language in the
notification letter.
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17. MUR 4614 (Ronald Reagan's 1984 Reelection Committee)
(compiaint-generated)(‘84 cycle)
Central Enforcement Docket
EPS #62/Tier 2

Complainant Larry Brayboy filed this complaint in January 1997, in which he
alleges that Ronald Reagan's 1984 reelection campaign received an illegal campaign
contribution of $10 million from the late Ferdinand:Marcos. Mr. Brayboy bases his
allegation on a book by Ed Rollins, Reagan's 1984 campaign manager, entitled Bare
Knuckles and Back Rooms. Based upon the age of the case and lack of underlying
evidence, we recommend that this case be closed. '
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18. PM:344 (Jay Khim)
(EPA Referral)(92 cycle)
Central Enforcement Docket
EPS #46/Tier 2

This is a referral from the US Environmental Protection Agency which was
forwarded in December 1996. JWK International is a subchapter S corporation whose
sole shareholder is_Jay Khim, an unsuccessful candidate for Congress in Virginia’s 11th
District in 1992. EPA alleges that the corporation “loaned” over $335,000 to Khim's
congressional campaign between February and June 1992, then “forgave” the loans to the
campaign in July 1993. Since the statute of limitations on much of the principal activity
has either already expired or will expire by June 1997, we recommend that this case be
closed.
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B.  Cases this Office Recommends Remain Open (27)
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1 MUR 3204R (Montana Republicans)
(complaint-generated)(‘88 cycle)
Enforcement Team 1
EPS #—/Tier - (unrated)

This case is in a.unique posture. It arose out of the 1988 Senatorial campaign in
Montana. The Comniission split on the case and the complainant sued. The diswict court
remanded certain issues back to the Commission. The Commission voted on a motion
made at the table to appeal the case, which failed on a 2-2 vote. The remanded case was
revived in June 1996. Complainants resisted Commission-issued subpoenas.

Based upon the facts and
circumstances presented, and in light of the fact that the case was remanded to us by the
court for further action, we recommend that processing continue on this case.
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MUR 3546 (Clinton for President Committec).
(complaint-generated)(‘92 cycle)

Enforcement Team 1

EPS #31/Tier 2

The RNC filed this complaint in June 1992 concerning a town meeting paid for by .
the DNC which aired earlier that month.

Based upon the facts and circumstances presented,
we recommend that processing continue on this case. :
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3. MIUR 3588 (The Tsongas Committee, Inc./Nicholas Rizzo)
{audit referral) (‘92 cycle)
PFESP Team II
EPS I #125/Tier 1

4. MUR 4176 (The Tsongas Committee, Inc.)
. (audit referral) (‘92 cycle)
PFESP Team II
EPS H #60/Tier 1

These matters were initiated by Audit referrals arising out of the audit of the
Tsongas Committee, Inc. Currently, MUR 3585 addresses activity by the Commirtee and
its treasurer, as well ds Nicholas Rizzo; MUR 4176 addresses activity only by the
Committee and its treasurer. The Cominission hias previously made reason to believe
findings and has completed its investigations. On February 25, 1997, this Office
circulated a General Counsel’s Report recommeriding:that the Commission take no
further action against the Tsongas Committee'in MURs 3585-and 4176. This report also
recornmends the Commission make probable cause findings, but take no further action
against Nicholas Rizzo in MUR 3585,
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5. MUR 3657 (Multimedia Cablevision)
{Representative Dan Glickman)(*92 cycle)
Enforcement Team 2
EPS #44/Tier 2

Representative Dan Glickman filed this complaint in October 1992 regarding -
immediate pre-election activity then taking place. After investigation started in October
1993 following an RTB finding, and reissuance of the Subpoena and Order in June 1994,
Multimedia refused to comply. The Commission authorized subpoena enforcement in
August 1994; since then, the case has been tied up in subpoena enforcement litigation.
On Multimedia’s appeal (and the'Commission’s.cross-appeal) from the District Court’s
enforcement in part of the Subpoena and Order,. the case was argued before the Tenth
Circuit at the end of November 1996. The court’s decision is still pending. The delay
attributable to the court action instigated by respondents provides us with a reasonable
basis to argue that the statute of limitations should be tolled for the amount of time -
involved in judicial resolution of this dispute. Based upon the facts and circumstances
presented, we recommend that processing continue on this case,
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MIIR 3664 (Bush-Quayle ‘92 General Committee)
(complaint generated) (‘92 cycle)

PFESP Team I1

EPS I #46/Tier 2

This MUR was generated by a complaint filed with the Commission on
October 20, 1992, which alleged that the Bush-Quayle ‘92 General Commitiee (the
“GEC™ and J. Stanley Huckaby, as treasurer, failed to properly report debts and
obligations for campaign-related travel on Air Force One and Air Force Two. On
January 25, 1994, the Commission found reason to believe the GEC violated 2 U.S.C. § 434(b)
and 11 C.F.R. §§ 104.11(b) and 9004.7 by failing to report estimated debts and obligations
incurred for campaign-related travel and authorized further investigation to determine the amount
of the apparent violation. The Committee submitted all of its responses by February 23, 1994.
This matter was transferred to PFESP on December 31, 1995. The Commission denied the
GEC's request to dismiss MUR 3664 on September 10, 1996.

This Office anticipates that this matter will be resolved before the statute of
limitations runs for the activity involved. See also MURs 4171 and 4289 (Bush-Quayle
*92). The debts and obligations at issue were related to travel that occurred between
August and November 1992 and that should have been reported beginning in September
1992 through January 1993. Moreover, the reporting violations were continuing in
nature, and were not corrected until the GEC amended its reports in September 1994.
Therefore, this Office recomunends that the Commission continue to pursue this matter.
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7. MUR 3770 (UPS PAC)
(complaint-generated) (*90, 92, ‘94, ‘96 cycles)
Enforcement Team 3
EPS #44/Tier 3

Michael Kohr filed this complaint in April 1993. The case was activated in April

1994, It involves a panern of allegedly improper solicitations by this PAC of company
employees spannigg-a period from 1989 through and including 1995. Some of the earlier
activity is most likely barred by the statute of limitations. A significant portion of the
activity falls clearly within the stanite; the most recent activity does not appear to be
time-barred until 2000. Currently, staff is drafting a probable cause report for circulation

" 10 the Commission. Based upon the facts and circumstances presented, we recommend
that processing continue on this case.
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8. MUR 3774 (National Republican Senatorial Committee)
(complaint-generated)(‘92, ‘94 cycles) ‘
Enforcement Team 3
EPS #75/Tier 1

The Democratic-Senatorial Campaign Committee filed this complaint in May
1993; the case was activated in March.1995, following an amendment which added ten
new respondents in February 1995, Complainant alleges that soft money contributions
were funneled by the NRSC through four non-profit groups to finance GOTV activities in
support of Senate candidates from 1992 - 1995, with the most recent activity occurring in
the 1994 cycle. We are presently interviewing various witnesses and awaiting responses
to Subpoenas and Orders before beginning depositions, and anticipate completion prior to
expiration of the statute of limitations. Based upon the facts and circumstances presented,
we recommend that processmg continue on this case.
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MUR 3796 (Jay Kim for Congress)
(complaint-generated)(*92 cycle)
Central Enforcement Docket

EPS #90/Tier 1

The DCCC filed its complaint in July 1993 makes several allegations against
Representative Jay C.'Kim, the Kim for Congress Committee, Jay Kim Engineers, Inc.,
and others, based on articles'appearing in the Washington Post and the Los Angeles
Times stating that the corporation reimbursed its marketing director for a $500
contuibution to Phil Gramm's campaign. Complainant further alleges that the corporation
reimbursed Kim for his $5,000 contribution to the Dreier campaign; paid Kim salary and

‘expenses while he was a candidate; and made payments valued at $400,000 for Kim's
campaign for rent, supplies, staff time, airline tickets, travel expenses, and other costs.
This remains part of an ongoing criminal investigation centered primarily in the Central
District of California. Trial involving Mr. Kim’s campaign manager began earlier this
month. We recommend that this case not be closed pending conclusion of the
corresponding criminal action.

1997 Enforcement Manual




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

-33.

10.  MUR 3798 (Jay Kim for Congress)
(complaint-generated)(*92 cycle)
Central Enforcement Docket
EPS #85(Tier 1

Complainant James Lacy, Mr. Kim's defeated 1992 primary opponent, filed this
complaint in July 1993. His allegations arose from the same facts and circumstances
outlined in MUR 3796, and virtually parallel those by the DCCC in that case. We
recommend that this case not be closed pending conclusion of the corresponding criminal
action.
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11.  MUR 3938 (Fulani for President)
(complaint generated matter) (‘92 cycle)
PFESP Team I
EPS II #48/Tier 2

This matter was generated by a complaint filed on February 28, 1994, concerning
ap alleged embezzlement scheme, and was subsequently transferred to PFESP on
December 31, 1994, On July 28, 1994, based on the information contained in the
complaint and information from the Departrnent of Justice, the Commission opened an
investigation into the Committee’s use of public funds pursuantto 11 C.F.R. § 9039.3
(“section 9039 investigation™). On August 19, 1994, the Commission determined to hold
this matter in abeyance pending the outcome of the related Commission investigation into
the Committee’s use of public funds. The issues include the failure to properly report
disbursements and submitting false and misleading Statcments of Net Outstanding
Campaign Obligations. The Statement of Reasons, based upon the outcome of the
section 9039 Investigation, containing a final determination that the Committee must
repay $117,269.54 to the United States Treasury, was circulated to the Commission on
February 14, 1997. This matter will be discussed at the Commission’s March 6, 1997
open session. This Office will forward a report to the Commission on this marter
following the Commission’s consideration of the final repayment determination. Thus,
we recommend that this matter remain open.
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12. MUR 3974 (Charles Rangel)
(DOJ Referral)(*90, ‘92 cycles)
Enforcement Team 2
EPS #23/Tier 2

This case is the last of four referrals from DOJ's House Bank Task Force, and
involves activity occurring from approximately December 1989 10 September 1992. The
Deparunent of Justice referred it to us in May 1993. The matter concerns the use of cash
for “walking-around” money and related record-keeping and reporting omissions.

ce explained at the Commission
Meeting, the statute of limitations may continue to expire at various times between now
and mid-September 1997 for some of the violations and the disclosure omissions are
continuing violations.

. Based upon the facts and circumstances presented, we recommend that
processing continue on this case.
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13. MUR 3986 (Wilder for President)
(audit referral) (‘92 cycle)
PFESP Docket (Inactive)

EPS 11 #28/Tier 2

: On May 1, 1995, the Commission found reason to believe the Committee violated
2 U.S.C. § 441a(f) by accepting excessive contributions and 2 U.S.C. § 441b(a) by
accepting prohibited contributions. This Office has completed the investigation in this
matter and forwarded to the Committee the General Counsel’s Brief. The Committee
responded to the General Counsel’s Brief on November 4, 1996. Subsequently, this
matter was deactivated on February 1, 1997. This Office is preparing a General
Counsel's Report recommending that the Commission find probable cause, but take no ' .
further action against the Committee and its treasurer, and close the file. Thus, we
recommend that this matter remain open.
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MUR 3991 (Brown for President)
(audit referral) (‘92 cycle)
PFESP Team 1

EPS II #36/Tier2

On February 11, 1997, the Commission found probable cause to believe that the
Committee and Blaine Quick, as treasurer, accepted excessive contributions totaling
$68,173 from four individuals who made staff advances; $101,121 in in-kind
contributions from a vendor; and $18,198 from & union. In addition, the Commission
found that there is probable cause to believe that the Committee and its treasurer failed to
report the $18,198 debt during the time it was outstanding. '

On February 19, 1997, the Office of General Counsel sent the probable-cause
notification letter to the Committee. The statute of limitations for these violations expires
on varying dates, from late March 1997 to December 1997. This Office believes that
because probable cause has already been found it is possible to resolve this marter or in
the event that conciliations fail, to prepare the matter for litigation, before the statute of
limitations expires. Thus, we recommend that the Commission keep this matter open.
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15. MUR 4160 (Frieads of Corrine Brown) .
(audit referral) (‘92 cycle)
PFESP Team 1
EPS 11 #24/Tier 2

The Commission found reason to believe on June 6, 1996, that the Committee
violated 2 U.S.C. §§ 441a(f), 441b(a), and 44 1g with respect to corporate, excessive and
cash contributions, The Commission also found reason to believe that the candidate,
Corrine Brown, violated 2 U.S.C. §§ 441a(f) and 441g. With respect to recordkeeping
and reporting issues, the Commission found reason 10 believe that the'Commitiee
violated 2 U.S.C. §§ 432(c)(5), 432(h)(1), 434(A)(6)(A), and 434(D)(5XA).

At the time the Commission approved the reason to believe findings, the
Commission also approved the issuance of two subpoenas for bank documents as well as
authorization to depose Congresswoman Brown, if necessary, afier a review of the
documents. On July 29, 1996, Counsel responded to the reason to believe findings and
requested pre-probable cause conciliation. On September 13, 1996, the Commission
voted to decline Counsel’s pre-probable cause conciliation offer. After reviewing the
subpoenaed bank information, this Office determined that Congresswoman Brown
needed to be deposed. On November 25, 1996, this Office deposed Congresswoman
Browan.

This Office is currently preparing a General Counse!l’s Brief reccommending the
Commission find probable cause to believe the Committee and the Candidate violated the
Act. Since the statute of limitations runs from May 1997 through January 1998 in this
matter, we anticipate resolving this marter prior to the expiration of the relevant statute of
limitations. Morcover, most of the reporting violations were continuing in nature, and
were never corrected despite audit report recommendations suggesting amendments.
Therefore, this Office recommends that the Commission continue to pursue this matter.

O
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16. MUR 4171 (Bush-Quayle ‘92 Primary Committee)
(audit referral) (‘92 cycle)
PFESP Team II .
EPS II #71/Tier 1

17. MUR 4289 (Bush-Quayle ‘92 General Committee,
Bush-Quayle ‘92 Compliance Committee)
(audit referral) (‘92 cycle)

PFESP Team IT
EPS O #45/Tier 2

~ MUR 4171 was referred by the Audit Division on January 11, 1995. On September 10,
1996, the Commission found reason to believe that the Bush-Quayle ‘92 Primary Committee (the
“Primary Committee™) and J. Stanley Huckaby, as treasurer, violated 2 U.S.C. §.441a(f) by
accepting excessive contributions in the form of staff advances from an individual, Robert Holt.®
The Commission further found reason to believe that the Primary Committee violated 2 US.C.

.§434(b)(8) and 11 C.F.R. § 104.11(b) by failing to report debts and obligations.

C With respect to MUR 4289, the Audit Division referred this matter to the Office of
General Counsel on December 15, 1995, based on the joint audit of the Bush-Quayle ‘92 General

Committee (the “GEC”) and J. Stanley Huckaby, as treasurer, and the Bush-Quayle ‘92
Compliance Committee (the “Compliance Committee™) and J. Stanley Huckaby, as treasurer.
On September 10, 1996, the Commission found reason 10 believe that the GEC violated 2 U.S.C.
§ 434(b)(8) and 11 C.F.R. § 104.11(b) by failing to report non-travel related debts and

. obligations, and that the Compliance Committee violated 2 U.S.C. § 434(b)(8) and 11 C.F.R.
§ 104.11(b) by failing to report debts and obligations.

This Office anticipates that these matters will be resolved before the statute of
limitations runs for the majority of the activity involved. In MUR 4171, the stuaff
advances by Robert Holt occurred between October 1991 and June 1992, The $12,598
staff advance figure reflects the highcst outstanding excessive contribution-amourt” v - &
resulting from over 100 advances Mr. Holt made during a period of ten months, and was

¢ The Commission also found reason to believe that the Comumitntee violated 2 U.S.C. § 4d1a(f) by

receiving excessive contribution checks, 2 U.S.C. § 441b(2) and 11 C.F.R. § 114.9(c) by failing to
reimburse corporations in advance for air ravel, and 2 U.S.C. § 434(b)(3)(A) by failing to report
occupation and name of employer information. However, after considering the circumstances of this
matter, the Commission determined 1o take no further action with respect to these violations.

1997 Enforcement Manual




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_materials.shtml.

«40-

outstanding in May 1992. However, Mr. Holt continued to make additional advances
following that date. The debts and obligations were incurred by the Primary Committee
between November 1991 and July 1992, and should have been reported between January
1992 and August 1992. The reporting violations were continuing in nature and were not
corrected until the Primary Committee amended its reports in September 1994.

. In MUR 4289, the debts and obligations of the Compliance Committee were
incurred during the period fram February 1992 through the end of 1992 and should have
been reporied between March 1992 and January 1993. The debts and obligations of the
GEC were incurred from july 1992 through the end of 1992 'and should have been
reported between August 1992 and January 1993. The reporting violations were
continuing in nature and were not corrected unti] the Committees amended their reports
in September 1994. Therefore, this Office recommends that the Commission continue to
pursue these matters. :
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18. MUR 4172 (Clinton for President)
(audit referral) (*92 cycle)
PFESP Team I
EPS II #73/Tier 1

The issues addressed by this matter include excessive contributions from
individuals as a result of staff advances and contributions (excessive and prohibited) from
entities through extensions of credit. On August 15, 1995, the Commission found reason

" to believe and authorized document subpoenas. The Committee has responded to thé
reason 10 believe findings and discovery is complete. On February 26,1997, this Office
submitted a report to the Commission recommending that it approve a proposed
conciliation agreement with the Committee and close the file. -
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19. MUR 4173 (Clinton/Gore ‘92)
(audit referral) (‘92 cycle)
PFESP Team I
EPS.II #65/Tier 1

On August 15, 1995, the Commission found reason to believe that the .
Committees failed to report the name, occupation and employer of contributors (GELAC)
and failed to report debts (general election commitiee). The Committees responded 1o the
reason to believe findings, and requested that the Commission take no further action on
this matter,
On February 26, 1997, this Office subnutted a report to the Commission recommending
that it reject the request for no further action and advised the Commission that this Office
will move on the next stage of the enforcement process.

This Office anticipates that this matter will be resolved before the statute of
limitations runs for the activity involved. The debts and obligations in MUR 4173 were
incurred between July and November 1992 and should have been reported beginning in
August 1992 through January 1993. Moreover, the reporting violations were continuing
in nature, and were never corrected despite audit report recommendations suggesting
amendments. Therefore, this Office recommends that the Commission continue to pursue
this matter.
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MUR 4208 (Friends of Bob Bennett Senatorial Campaign Committee)
(audit referral) (*92 cycle) " '
PFESP Team I

EPS I #71/Tier 1

On June 25, 1996, the Commission found reason to believe that the Commitnee
violated 2 U.S.C. § 434(a)(6)(A) by failing to submit timely 48-hour
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MUR 4235 (Don Young / Frank Murkowski)
(complaint-generated)(*92 cycle)
Enforcement Team 3

EPS #30/Tier 2

Mr. Robert A. Gigler filed this complaint in July 1995; the case was activated in
March 1996. Complainant alleges that Sen. Frank Murkowski and Rep. Don Young, both
from Alaska, accepted excessive contributions from John Ellsworth and others in
amounts totaling $9,500.00 for Young and $7.000.00 for Murkowski. Complainant also
believes these payments may have involved Ellsworth's company, Alaska Interstate
Construction.

. Based upon the facts
and circumstances presented, we recommend that processing continue on this case.

e
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22. MR 4275 (Jay Kim for Congress)
(complaint-generated)(*92 cycle)
Central Enforcement Docket
EPS #85/Tier 1

Complainant Bob Baker, respondent's 1992 general election opponent, filed this
complaint in October 1995. He alleges that Jay Kim, illegally used as much as $400,000
from Jay Kim Engjneering, Inc., to promote his congressional campaign. Complainant
also alleges that Mr. Kim accepted contributions from Korean Airlines, a foreign owned
company. This remains part of an ongoing criminal investigation centered primarily in
the Central District of California.” Trial involving Mr. Kim’s campaign manager began
earlier this month. We recommend that this case not be closed pending conclusion of the
corresponding criminal action.
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MUR 4295 (National Medical PAC)
(RAD referral)(*92, ‘94 cycles)
Enforcement Team 3

EPS #16/Tier 4

RAD referred this case to OGC in June 1995; it was activated in August 1995.
The Natiopal Medical Political Action Committee failed to file in a timely manner its
1991 Year End and its 1992 April Quarterly, July Quarterly, October Quarterly, 12 Day
Pre-General, 30 Day Post-General and Year-End Reports. The PAC also failed to timely
file its 1993 Mid-Year and Year End Reports and its 1994 April Quarterly, July
Quarterly, October Quarterly, 30 Day Post-General and Year End Reports. Respondents
have unfortunately resisted resolution so far, though extensive efforts were undertaken to
resolve this matter at the pre-probable cause stage. At this time, this Office is moving to
briefs and fully anticipate that the case will be resolved prior to expiration of the statute
of limitations. Based upon the facts and circumstances presented, we recommend that
processing continue on this case.
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24. MR 4387 (The Friends of Conrad Burus)
(audit referral) (*94 cycle)
PFESP Docket (Inactive)
EPS I1 #33/Tier 2

The Audit Division referred this maner on June 13, 1996. This matter involves
apparent excessive conuibutions totaling $70,528 and contributions subject 1o 48 hour
disclosure notification (77 conwibutions totaling $119,000). Some of the contributions at
issue were made as carly as 1990; thus, a small portion of the excessive contributions
may be time-barred under 28 U.S.C. § 2462. However, since the vast majority of the
activity in this marter is not affected, we recommend that this marter remain open. If this
matter is eventually activated and a report is prepared for Commission consideration, this
Office will note which activity is potentially time-barred. .
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25, . MUR 4413 (New York Republicans)
(RAD referral)(*90, ‘92, ‘94 cycles)
Enforcement Team 3
EPS #39/Tier 2

- RAD referred this case to OGC in October 1993; it was activated in August 1995.
The case involves allegations that the Committee’s non-federal account paid $196,041 in
itemized administrative and allocable expenses of the federal account for the years 1991
and 1992. Also, the Committee’s federal account used an improper “debt offset” to
reimburse the non-federal account during 1992, and its non-federal account ansferred

£186,659 in non-federal funds to the allocation account in 1993 and 1994 10 pay for non-

federal activity.

Based upon the facts and circumstances presented, we recommend that
processing continue on this case.
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26. MUR 4594 (Frank Fasi)
(Hawaii State Comm. Referral)(‘88, 90, ‘92, ‘96, ‘96 cycles)
Enforcement Team 3
EPS #50/Tier 2

The Campaign Spending Commission of the State of Hawaii referred this matter
to us in June 1996; the case was activated later that same month. Complainant alleges that
the Fasi campaign, which ran various federal.and state electoral campaigns for Mr. Fasi,
obtained office space from a foreign-owned corporation at lower than market rates on a
continuing basis. Reason to believe was found in December 1996. Active investigation is
continuing. The continuing violations bere provide a solid basis to move forward to
conclusion on this case. We recommend that processing continue on this case.
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PM-312 (Joseph Demio)

(sua sponte)(*92 cycle)
Central Enforcement Docket
EPS #85/Tier 1

In a sua sponte submission, Joseph DeMio states hic allowed the names of himself
and his wife to be placed on money orders for contributions payable to Mary Rose
Oakar's unsuceessful 1992 cangressional campaign in Ohio’s 10th congressional district.
DeMibo also asserts that, at the direction of the campaign manager of the Oakar campaign,
he assisted in the publication and distribution of a local community newspaper that was
funded by the Oakar campaign manager. Mr. DeMio and Mrs. Oakar were indicted in the
U.S. District Court for the District of Columbia in March 1996 and are currently awaiting
trial on a number of criminal charges which arose from these facts and circumstances. We
recommend that this case not be closed pending conclusion of the corresponding criminal
action.
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M. RECOMMENDATIONS F \
The Office of General Counsel recommends that the Commission:

A. Decline to open a MUR, close the file, and approve the appropriate letters
in Pre-MUR 344. {—"

B. Take no action, close the file and approve the apptopnatc letters in the

following mattcrs

1. MUR 4267 -

2. MUR 4370

3. MUR 4392 —

4. MUR 4432

5. MUR 4468

6. MUR 4591

7. MUR 4614 \/

C. Take no further action, close the file and approve the appropriate letters in
the following matters:

L MUR 3351

2. MUR 3571

3. MUR 3582

4. MUR 3586

5. MUR 3838

6. MUR 3841

7. MUR 3969

8. MUR 4091

9. MUR 4183

10.  MUR 4209

D. Continue to pursue the following active enforcement matters, or otherwise
hold thetn open for the reasons noted above:

MUR 3204R
MUR 3546
MUR 3585
MUR 4176
MUR 3657
MUR 3664
MUR 3770
MUR 3774
MUR 3796
MUR 3798

.
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1.
12.

13.
14.
15.
16.
17.
18,
19.
20.
21,

23,
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25.
26,
27.
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.MUR3938 = =
MUR3974 =~

MUR 3986
MUR 3991
MUR 4160
MUR 4171
MUR 4289
MUR 4172
MUR 4173
MUR 4208
MUR 4235
MUR 4275
MUR 4295
MUR 4387
MUR 4413
MUR 4594
PM-312

Date/

o
/

Lawrence M. Noble
General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) Agenda Document #X97-15
28 U.5.C. § 2462, )
Statute of Limitations )
CERTIFICATION

I, Marjorie W. Exmons, recording eecretary for the
Federal Election Commission executive session on March 11,
1997, do hereby certify that the Commission took the
following actions with respect to Agenda Document

$X97-15:

1. Decided by 8 vote of 5-0 to -

A. Decline to open a MUR, close the
file, and approve the appropriate
letters in Pre-MUR 344.

B. Take no action, close the file, and
approve the appropriate letters in
the following matters:

g

4267;
MUR 4370;
MUR 4392;
4432;
MUR 4468;
4591;
MUR 4614.

AN e WM

g

(continued)
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Federal Election Commission Page 2
Certification: Agenda Document

#X97-15
March 11, 1997

c. Take no further action, close the
file, and approve the appropriate
letters in the following matters:

1. MUR 3351;
2. MUR 3571;
3. MUR 3582;
4. MUR 3586;
S. MUR 3838;
5. MUR 3841;
7. MUR 3969;
8. MUR 4091;
9. MUR 4183;
10. MUR 4208.

Commisgioners Aikens, Elliott, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

2. Decided by a vote of 5-0 to continue to pursue
the following active enforcement matters, or
otherwise hold them open for the reasons noted
in Agenda Document #X97-15:

1. MUR 3204R;
2. MUR 3546,
3. MUR 3657;
4. MUR 3664;
S. MUR 3770;
6. MUR 3774;
7. MUR 3796;
8. MUR 3798;
9. MUR 3938;
10. MUR 3974;

(continued)
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- Pedoral Election Commission pPage 3
Certifications Agenda Document .
#X97-15
March 11, 1597

11. MUR 3886;
12. MUR 3591,
13. MUR 4160;
14, MUR 4171,
15. MUR 4289;
16, MUR 4172;
17. MUR 4173;
18. MUR 4208;
19. MUR 4235
20. MUR 4275;
21, MUR 4295,
22, MUR 4387;
23, MUR 4413
24. MUR 4554;
25. PM-312.

Commissioners Aikens, Elliott, McDonald, McGarry,

and Thomas voted affirmatively for the decision.

" Attest:

3-/2- 97 Z@M;Q . Zd L tone

Date g(arjorie W. Emmons
Sedretary of the Commission
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)
AGENDA_ DOCUMENT KO. X95-

In the Matter of
28 U.S.C. § 2462
statute of Limitations

GENERAL COUNSEL’S REPORT SENSIT|VE

MAY 16 1995
I. INTRODUCTION® EXECUTIVE SEQeinw

As the Commigsion i{s aware, on February 2¢, 1995, the U.S.
District Court for the District of Columbia decided in Federal

Election Commission v. National Republican Senatorial Committee,

1995 WL 83006 (D.D.C. 1995) ("NRSC"), that the statute of

limitations set forth at 28 U.S.C. § 2462 ("Section 2462") applied
to Commission enforcement suits seeking civil penalties, relying

upon the D.C. Circuit’'s opinion in 3M Co. v. Browner, 17 F.3d 1453

(D.C. Cir. 1994). This Report discusses the statute of
limitations generally, describes forty-five (45) active and
inactive enforcement matters potentially affected by the NRSC
court’s conclusion and makes recommendations for each of the

potentially affected natte:s.2

1. This is a combined General Counsel’s Report from the
Enforcement and Public Financing, Ethics and Special Projects
("PPESP") areas of the Office of the General Counsel.

2. In four of these matters, this Office has made specafic
recommendations related to the statute of limitations ‘issue, such
as recommending the Commission deny respondents’ statute of
limitations-based motions to dismiss in MUR 3485 (Americans for
Robertson, et al.). There are, however, some other matters for
which this Office has recommendations for the Commission that do
not lend themselves to the brief analysis provided here. For
these, 0GC has put forward separate General Counsel’s Reports,
e.g., MUR 3191 (Friends of Bill Zeliff, et al.). This Office has,
nonetheless, referenced these latter cases in this Report in order
to present the Commission with a complete overview of the

e —
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In NRSC, Judge Pratt held that the Commission could not seek
a civil penalty in conjunction with its civil enforcement action
against the defendant for violations of 2 U.S.C. §§ 44la(h) and
434(b) because the S5-year federal catch-all statute of limitations
found at 28 U.§.C. § 2462 applied to Commission-initiated
enforcement suits seeking civil penalties. The court, however,
allowed the Commission’s suit to go forward notwithstanding this
conclusfon, ruling that Section 2462 did not apply to the
declaratory and equitable relief also sought by the Commission.
Therefore, the court so far has issued no final appealable
decision.

On May 17, 1994, in FEC v. Williams, the U.§. District Court

for the Central District of California reached the opposite
conclusion about the applicabiliiy of 28 U.S5.C. § 2462 to the
Commission’s enforcement actions. Mr. Williams’ contributions in
the name of another took place more than 5 years before the
Commission filed its complaint and counsel raised 2B U.S.C. § 2462
as an affirmative defense. However, the court ruled at an oral
hearing that the statute of limitations did not apply. 1Instead,
the court awarded the Commission a $10,000 civil penalty against

Mr. williams for violations of 2 U.S.C. § 441f. FEC v. Williams,

No. 93-6321 (C.D. Cal. Jan. 31, 1995), appeal docketed, No.

95-55320 (9th Cir. 1995) ("williams"). Mr. Wwilliams has filed &~

notice of appeal regarding, inter alia, the district court'’'s

(Footnote 2 continued from previous page)
enforcement caseload potentially affected by a statute of
limitations at some point this year.
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statute of limitations decision. Thus, whether and to what extent
the statute of limitations at 28 U.S.C. § 2462 will apply to
Commission enforcement cases will be before the 9th Circuit
shortly, and could also be the subject of a later appeal before
‘the D.C. Circuit in nmsc.>

In light of this conflict between the courts and the pendency

of the appeal, this Office believes‘a-decision to close

enforcement cases based solely on a conclusion that the 5 year
statute of limitations would apply to any potential enforcement
suits would be unwarranted. This is especially true since neither
28 U.S.C. § 2462 nor the NRSC decision limits the Commiscion’s
authority to complete administrative investigations or seek civil
penalties in voluntary conciliation prior to filing suit.
Nonetheless, the Office of the G;neral Counsel recognizes that
_until the stautue of limitations is finally resolved by the
courte, respondents are likely to raise it as a defense, making
‘settlement more complicated. Thus, even though the Commigsion is

not bound by the NRSC decision in other cases, the Office of the

General Counsel believes the Commission should take this issue
into consideration on a case-by-case basis when loocking at its
active and inactive enforcement cases —- particularly those with
older activity -~ and, in an exercise of its prosecutorial

discretion, attempt to bring the matters most vulnerable to-

3. Should the court rule in the Commission’s favor on the
remaining merits, defendants would likely appeal, and if so, this
Office would likely recommend the Commisgsion cross appeal on the
statute of limitations ruling barring civil penalties in the
case,

e ——
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statute of limitations difficulties to an early administrative

disposition.4

In order to give the Commission the broadest picture of the

possible effect of a statute of limitations on its caseload, this
0ffice has analyzed all enforcement cases where there is
FECA-violative activity that will be 5 years old at some point
during this year. Section II of this Report gives an overview of
principles involved in analyzing the statute of limitations issue,
with particular attention to determining when a Commission cause
of action might accrue, and when the running of the statute may be
tolled by equitable principles. Section III1 describes how this
Office applied these principles to its active and inactive
enforcement caseload and the approach used in making its

‘recommendations for Commission action. Section IV includes

descriptions of each of the potentially affected enforcement
matters, outlines the statute of limitations difficulties this
0ffice foresees for each,‘and recommends specific Commission
action for each potentially affected matter. .
II. THE LAW

This cection discusses 28 U.S.C. § 2462, the federal
catch-all statute of limitations, and issues relating to when the

statute begins to run, under what circumstances it may be tolled

4. Indeed, even before the statute of limitations issue arose,
the Commission directed this Office to attempt to resolve all
remaining 1988 Presidential Audit Referrals as -expeditiously as
possible, Since then, MUR 2884 (Babbitt) has been settled, and
this Report discusses all the remaining 1988 presidential matters
—- MUR 2667 (Bush); MUR 3342 (Gephardt); MURs 3367, 2717 and 2903
(Haig); MUR 3485 (Robertson); MUR 3492 (Jackson); and MURs 3562,
3449, 3089, and 2715 (Dukakis).

b e e
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and declaratory and equitable relief availablé to the Commission

even if the statute of limitations has run completely.

A. Accrual
Section 2462 requires commencement of a suit for civil
penalties within five years from the date when the claim first

3 Thus, as a threshold matter, in considering the

accrued.
potential effect of the limitations period on a particular case,
one must determine the complex issue of when the claim £irst
accrued.

1. General Principles

A cause of action normally accrues when the factual and legal

prerequisites for filing suit are in place, i.e., at the precise
moment when the violation oécutred.6 However, federal courts have
generally applied the discovery rule of accrual, an equitable
doctrine under which a claim is considered to have accrued at the
time that a potential claimant knew, or through the exercise of
reasonable diligence should have known, of the facts underlying

the cause of action.7

5. 28 U.S.C. § 2462 provides:

Except as otherwise provided by Act of Congress, an

action, suit or proceeding for the enforcement of any

civil fine, penalty, or forfeiture, pecuniary or

otherwise, shall not be entertained unless commenced

within five years from the date when the claim fitsy "= -
accrued . . . .

6. United States v. Lindsay, 346 U.S. 568, 569 (1954).

7. See, e.q., Delaware State College v. Ricks, 449 uU.S. 250, 259
(1980) (Court Implicitly applied discovery rule to Title VII
discrimination suit); United States v. Kubrick, 444 vu.S. 111,
122-25 (1979) (court implicitly endorsed discovery rule of
accrual, but limited it to discovery of facts underlying a clainm,
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The substantial harm theory of accrual can be considered
analytically as a particular application of the discovery rule.

It is usually advanced in personal injury actions involving latent
injuries or injuries difficult to detect, especially in cases of
“creeping disease" suchAas asbestosis. The rule rests on the idea
that plaintiffs cannot have a tenable claim for the recovery of
damages unless and until they have been harmed. Under the
substantial harm theory, therefore, damage claims in cases
involving latent injuries or illnesses do not accrue until
substantial harm matures or, in other words, until the harm
becomes apparent.

The Supreme Court has cautioned against "attempting to define
for all purposes when a cause of action first accrues. Such words
are to be interpreted in light of the general purposes of the
statute and of its other provisions, and with due regard to those
practical ends which are to be served by any limitation of the
time within which an action must be brought."8 Thus, in

determining the time of accrual in cases arising under the FECA,

(Footnote 7 continued from previous page)

rather than extending the rule to discovery of legal cause of
action); see also Oshiver v. Levin, Fishbein, Sedran & Berman, 38
F.3d 1380, 1386 (3d Cir. 1994); Dixon v. Anderson, 928 F.2d 212,
215 (6th Cir. 1991).;..Cada v. Baxter Healthcare Corp., 920 F.2d. ...
446, 450 (7th Cir. 1990); Corn v. City of Lauderdale Lakes, 904
F.2d4 585, 588 (1llth Cir. 1990); Alcorn v. Burlington Northern
Railroad Co., 878 F.2d 1105, 1108 (8th Cir. 1989); Lavellee v.
Listi, 611 F.2d 1129, 1131 (5th Cir. 1980); Cullen v. Margiotta,
811 F.2d 698, 725 (2d Cir. 1987); Cline v. Brusett, 661 F.2d 108,
"'110 (Sth Cir. 1981); Bireline v. Seagondollar, 567 F.2d 260, 263
(4th cir. 1977). i

8. Crown Coat Front Co., Inc. v. United States, 386 U.S. 503, 517
(1967) (Quoting Reading Co. v. Koons, 271 U.S. 58, 62 (1926)).
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courts will look to the nature and goals of the FECA versus the
interests underlying the five-year limitations period.
2. Accrual in the Context of the FECA

while the discovery rule has been applied in a wide range of

" cases, originating in the tort context and extending to, inter

alia, contract, Title VII, and RICO actions, to date, it appears
that only the United States District Court for the District of
Columbia has held that the Section 2462 statute of limitations is
applicable to the FECA. The court also addressed the precise
question of when a cause of action accrues under the FECA.
Inasmuch as the district court in NRSC relied on the decision of
the Court of Appeals for the District of Columbia in 3M Co. V.

Browner, 17 r.3d 1453 (D.C. Cic. 1994) ("3M"), the latter case

will be summarized first.

3 was an action brought by the Environmental Protection
Agency ("EPA") to impose civil penalties against a company for
violations of the Toxic Substances Control Act, wherein the EPA
argued that in the exercise of due diligence it could not have
discovered the violations earlier. 1In 3M, the defendant misstated
and failed to include information on notices required by the EPA.
The court acknowledged that the District of Columbia Circuit has
adopted the discovery rule, under which, as discussed above,

a claim is cons;déred to have accrued at the time that a claimant
knew or should have known of the facts underlying the cause of
action. However, the 3M court found that the discovery rule had
only been applied in limited circumstances -- those involving

remedial, civil claims =-- and specifically rejected the discovery
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rule under the circumstances presented, stating that the rule
proposed by the EPA in that case was a "discovery of violation"

" rule. The court concluded that in civil penalty actions the
_ruﬁning df the limjtations pefiod of Section 2462 is measured from
the date of the violation.’

In NRSC, a suit arising from violations of the FECA involving
excessive conttibutions and failure to report such contributions
to the FEC, the court repeated the options for defining the time
of accrual set forth in 3M, stating that a claim accrues “"when the
defendant commits his wrong or when substantial harm matures.”
Then, without pinpointing the exact time o0f accrual, and without
specifically attempting to define accrual in the FECA context, the
court held that the FECA claim accrued "considerably before the
end of the (rzc;s] administrativé process.” While the district
court’s accrual finding was imprecise, Judge Pratt’s construction
of 3M suggests that the discovery rule of accrual may be rejected
in FECA claims brought in that Circuit.

Oon the other hand, the Court of Appeals for the Third

Cireuit, in considering a citizens’ suit brought under the Clean

9, In 3M, the court cited the Supreme Court’s decision in
Unexcelled Chemical Corp. v. United States, 345 U.S. 59 (1953),
wvhich was a suit for liquidated damages against a government
contractor for unlawfully employing child labor. As the 3M
decision noted, in that case, the Supreme Court held th&t™"& cagse - -
of action is created when there is a breach of duty owed the
plaintiff., 1It is that breach of duty, not its discovery, that
normally is controlling,® However, the Supreme Court’s focus was
the question of whether the claim accrued at the time of the
violation versus after it had been administratively determined
that the contractor was liable. The Court was not concerned
specifically with the question of whether the claim accrued at the
time of the violation versus when the plaintiff knew or should
have known of the facts underlying the claim.
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water Act, which has statutory self-reporting requirements
. comparable to the FECA, held the Section 2462 statute of
limitations applicable and embraced the discovery rule. There,
the Third Circuit held that since the defendant was responsible
for f£iling reports under the Act and the public could not
reasonably be deemed to have known about any violation until the
defenqant filed the report, the cause of action did not accrue
until the reports listing the violations were Eiled.lo A district
court in Virginiall has also embraced this discovery rule for

determining accrual under the Clean Water Act.lz

B. EQUITABLE TOLLING
There are instances in which a court may determine that
equitable considerations require the statute of limitations to be

tolled. Such a determination is made on a case-by-case basis and

10, Public Interest Research Group v. Powell Duffryn Terminals,
Iinc., 913 F. e, 7 (3d Cir. 1990), cert. enied, 4%8 U.S. 09
(1991).

11, United States v, Hobbs, 736 F. Supp. 1406 (E.D. Va. 1590).

12. various other circuit courts have grappled with the question
of when the federal five-year statute of limitations of Section
2462 begins to run, but these cases, which have produced
conflicting rulings, have all involved actions to recover civil
penalties rather than actions to jmpose them., Compare United
States Dept. of Labor v. 0l1d Ben Coal Co., 676 F.2d 259 (/th
Cir, 1982) (in action to recover civil penalty, claim accrues
only after administrative proceeding has ended, penalty has been
assessed, and violator failed to pay) and United States v.
Meyer, 808 P.2d 912 (1st Cir. 1987) (in civil penalty
enforcement action limitations period is triggered on date civil
penalty is administratively imposed) with United States v. Core
Laboratories Inc., 759 F.2d 480 (S5th Cir. 1985) (in suit to
recover civil penalty limitations period begins to run on date
of underlying violation).
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is referred to as equitable tolling.13 Equitable tolling presumes
claim accrual and steps in to toll, or stop, the running of the
statute of limitations in light of established equitable
considerations.l? The most fundamental rule of equity is that a
party should ﬁot be.petmitted-to profit from its own wrongdoing.

There are three principal situations in which equitable
tolling may be appropriate: (1) where the defendant has actively
misled the plaintiff regarding the plaintiff’s cause of action;
{2) where the plaintiff in some extraordinary way has been

prevented from asserting his or her rights; and (3) where the

13. Some courts have pointed out that, in instances where the
defendant has taken active steps to prevent the plaintiff from
suing, e.g.. in cases involving fraudulent concealment, the
tolling of the statute of limitations is more appropriately
referred to as equitable estoppel. See Cada v. Baxter Healthcare
Corp., 920 F.2d 446, 450-51 (7th cir’ 1990).

14. Courts have held that statutes of repose cannot be extended by
federal tolling principles, see Baxter Healthcare, 920 F.2d at
451; First United Methodist Church of Hyattsviile v. United States
Gypsum company, 68¢ F.2d 862 (4th Cir. 1989). While statutes of
repose and statutes of limitations have sometimes been referred to
interchangeably, a statute of repose is legally distinguishable
from a statute of limitations., Whereas a statute of limitations
is a procedural device motivated by considerations of fairness to
the defendant, a.statute.of repose is a substantive grant of ]
immunity after a legislatively determined period of time and is °
based on the economic interest of the public as a whole and a
legislative balance of the respective rights of potential
plaintiffs and defendants. See First United Methodist Church,
supra. To date, this Office’s research has revealed no instances
n which a court has held that Section 2462 is a statute of repose
in the legal sense and, therefore, held tolling principles to be
inapplicable. 1Indeed, in 3M, the court noted the potential
applicability of the doctrine of fraudulent concealment to Section
2462, See 3M, 17 F.3d at 1461, n.15.
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plaintiff has‘timely asserted his or her rights mistakenly in the

wrong fo:um.ls

1. Doctrine of Praudulent Concealment

The Supreme Court has defined the doctrine of fraudulent
concealment as the rule that "where a plaintiff has been injured
by fraud and remains in ignorance of it without any fault or want
of diligence or care on his part, the bar of the statute does not
begin to run until the fraud is discovered, though there be no

special circumstances or efforts on the part of the party

committing the fraud to conceal it from the knowledge of the other
party.” Holmberg v. Armbrecht, 327 U.S. 3592, 397 (1946). The

Court went on to state that this equitable doctrine is read into
every federal statute of limitation. 1d.

The doctrine, as applied by the circuit courts of appesl,

alé

requires the plaintiff to plea and prove three elements:

15. School District of City of Allentown v. Marshall, 657 F.2d 16,
19-2T (3d cir. 1981) (quoting Smith v. American President Lines,
Ltd., 571 F.2d 102, 109 (24 cir. 1978)). It should also be noted
that statutes of limitations are subject to waiver and may be
tolled by agreement of the parties. See Zipes v. Trans World
Airlines, Inc., 455 uU.S. 385, 393 (1882).

16. Pleading requirements for fraudulent concealment are very
strict. Some courts invoke Fed. R. Civ. P, 9(b) and reqguire a
plaintiff to meet the pleading requirements for fraud. See Dayco
Corp. v. Goodvear Tire & Rubber Co., 523 F.2d 389, 394 (6th Cir.
1975). oOther courts, while not specifically invoking Rule 9,
still require specificity and particularity in pleading. See
Rutledge v. Boston Woven Hose & Rubber Co., 576 F.2d 248, 250 (9th
Ccir. 1978); Weinberqer v. Retail Credit Co., 498 F.2d 552, 555

(dth Cir. 1974).

1997 Enforcement Manual




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural_maternals.shtml.

(1) use of fraudulent means by the defendant;
(2) plaintiff’s failure to discover the operative facts

that are the basis of his cause of action within the
linitations period; and

(3) plaintiff’s due diligence until discovery of the
facts.

State of Colorado v. Western Paving Construction, 833 F.2d 867,
874 (10th Cir. 1987).

The first prong of the plaintiff’s burden under the doctrine
- the use of fraudulent means by the defendant - warrants some
elaboration. The courts have generally held that to establish
this element of the doctrine one of two facts must be shown: 1)
that fraud is an inherent part of the violation so that the
violation conceals itself; or 2) that the defendant committed an
affirmative act of concealment - a trick or contrivance intended
to exclude suspicion or prevent inquiry.17 These approaches to
establishing the first element of the doctrine of fraudulent
concealment have been referred to, respectively, as the
self-concealing theory and the subsequently concealed theory. By
contrast, the courts have pointed out that silence, without some

£iduciary duty, never satisfies this element.18

17. See Riddell v. Riddell wWashington Corp., 866 F.2d 1480, 1491
(D.C. CiT. 1969); State of COIorago v. Western Paving

Construction, 833 F.2d at 8/6-78.

18. See Rutledge v. Boston Woven Hose & Rubber .Co., 576 .F.2d.248...

250 (9th Cir. 1976); Dayco Corp. v. Firestone Tire & Rubber Co.,
386 F. Supp. 546, 549 (N.D. Ohio 1974), aff’'d sub. nom., Dayco

Corp. v, Goodyear Tire & Rubber Co., 523 F.2d 389 (6th Cir. 1975).

Some courts have also held that a denial of an accusation of
wrongdoing does not constitute fraudulent concealment. See Kin
Ring Enters. v. Champlin Petroleum Co., 657 F.2d 1147, 1155 [10th
Cir. 1981), cert. denied, 454 U.S, 1164 (1982); but see Rutledge,
supra ("denying wrongdoing may constitute fraudulent concealment
where the circumstances make the plaintiff’s reliance upon the
denial reasonable").
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where the plaintiff establishes all three of the required
elements, the doctrine provides the plaintiff with the full
statutory limitations period, starting from the date the plaintiff
discovers, or with due diligence could have discovered, the facts
;uppo:tiné the plaintiff’s cause of action.

2. Inducement Due to Intentional or Unintentional
Misrepresentation

In cases where the plaintiff has refrained from commencing
suit during the period of limitation because of inducement by the

defendant, the Supreme Court has found the statutory period tolled

because of the conduct of the defendant. See Glus v. Brooklyn

Eastern Terminal, 359 U.S. 231 (1973). Under the facts of Glus,

supra, the plaintiff averred that the defendant had fraudulently
or unintentionally misstated information upon which the plaintiff
relfied in withholding suit.

3. Subpoena Enforcement

Several district courts have tolled other statutes of
limitations in circumstances where the plaintiff was forced to
initiate subpoena eniorcément proceedings to uncover facts
underlying the cause of action.}? while research to date has not
revealed specific instances in which a court has tolled the

Section 2462 statute of limitations because the plaintiff was

19. EEOC v. Gladieux Refinery, lnc., 631 F. Supp. 927, 935-36
(N.D. Ind. 1986) (Court held that the statute of limitations was
tolled during the time between issuance of subpoena and
enforcement because defendant did not have valid basis for not
complying with subpoena); EEOC v. City of Memphis, 581 F. Supp.
179, 182 (W.D. Tenn. 1983) (Court held that the statute of
limitations was tolled until documents sought in subpoena were
nade available to EEOC).

L ——
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fo:c.d to initiate subpoena enforcement proceedings, Section 2462
is sufficiently similar to those statutes which courts have tolled
to suggest that the same result would be appropriate. Further,

a good argument could be made for equitably tolling Section 2462
in such circumstances because defendants’ refusal to comply with
the Commission’s subpoenas, whether that refusal is reasonable or
otherwise, frustrates the Commission's ability to bring the action
within the limitations period. Not tolling the statute of
limitations in such circumstances while allowing defendants to
plead the statute of limitations as an affirmative defense to
actions brought by the Commission would allow defendants to profit
from refusing to comply with subpoenas, and thus "offer a tempting

method of defeating the basic purpose of [the Act).“zo

4. Continuocus Violation Theory

The continuous violation theory is another theory that
operates to toll statutes of limitations. 1In the case of a
continuing violation, the violation is not complete for purposes
of the statutevof limitations as long as the proscribed course of
conduct continueg, and the statute of limitations does not begin
to run until the last day of the continuing ofiense.21

The Supreme Court has cautioned that continuing offenses

are not to be too readily found, explaining in the criminal

context that ®"such a result should not be reached unless the

20. See Hodgson v. International Printing Press, 440 F.2d 1113,
1119 (éth Cir. 1973).

21. See Fiswick v, United States, 329 U.S. 211, 216 (1946); United
states v. Butler, 792 F.2d 1528, 1532-33 (11th Cir. 1986).
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explicit language of the substantive criminal statute compels such
a conclusion, or the nature of the crime involved is such that
Congress must assuredly have intended that it be treated as a

continuing one." Toussie v. United States, 397 v.S. 112, 115

(1970). Thus, the question of whether a violation is 2 continuing
"one is largely a matter of statutory interpretation involving the
precise statutory definition of the violation.
Courts will generally not f£ind that a violation is
continuous absent clear language in the statute.zz

C. Declaratory Reliéf and Equitable Remedies

The limitations period set forth in 28 U.S.C. § 2462

applies only to suits for civil penalties. Section 2462, by its

23

own terms, has no bearing on suits in equity. The following is a

purely exemplary, non-exhaustive list of various forms of
equitable relief that may be available. It should be noted that

it is within the discretion of the courts to grant or withhold

22. Compare Toussie, 397 U.S. 112 (1970) (Court held that failure
register for draft was not continuing violation where draft
statute contained no language that clearly contemplated continuing
offense, and regulation under Act referring to continuing duty to
register was insufficient, of itself, to establish continuing
offense) with United States v. Cores, 356 U.S. 405 (1958) (statute
prohibiting allen crewmen from remaining in United States after
pernits expired contemplated continuing offense where conduct
proscribed i{s the affirmative act of willfully remaining, and
crucial word "remains” permits no connotation other than
continuing presence). See also Keystone Insurance Company v.
Houghton, 863 F.2d 1125 (34 Cir. 1988) (In RICO action, court held
that language of the Act, which makes a pattern of conduct the
essence of the crime, "clearly contemplates a prolonged course of
conduct."); West v. Philadelphia Electric Co., 45 F.3d 744 (3d
Cir. 1995) (Court applied continuing violation theory where cause
of action required showing of intentional, pervasive, and regular
racial discrimination).

23. See Hobbs, 736 F. Supp. at 1410; NRSC, 1995 WL B3006, at *4.
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equitable remedies and courts will exercise that discretion on a
case-by-case basis in light of the particular circumstances of

each case.

o Declaratory Judgment - A declaratory judgment i{s a court
judgment which egtablishes the rights of parties or expresses the
opinion of the court on a gquestion of law without the court
necessarily ordering anything to be done. While a declaratory
Judgment is similar in some respectc to an advisory opinion,
unlike the latter, a declaratory judgment is rendered in an
adve{sarial proceeding and is legally binding on all the parties
involved.

o Disgorgement -~ Disgorgement is aimed at preventing the unjust
enrichment of a wrongdoer. The disgorgement remedy takes away
"{ll-gotten gains,” thereby depriving a respondent of wrongfully
obtained proceeds and returning the wrongdoer to the position the
wrongdoer was in before the proceeds were wrongfully obtained.

o Injunction - A prohibitory injunction is a court order that
requires a party to refrain from doing or continuing a particular
act or activity. Prohibitory injunctions are generally considered
preventative measures which guard against future acts rather than
affording remedies for past wrongs.

By contrast, a mandatory injunction is a type of injunction
that requires some positive action. A mandatory injunction (1)
commands the respondent to do a particular thing; (2) prohibits
the respondent from refusing (or persisting in refusing) to do or
permit some act to which the plaintiff has a legal right; or (3)
restrains the respondent from permitting his previous wrongful act
to continue to take effect, thus virtually compelling him or her
to undo it. A conciliation agreement provision that regquires a
committee to amend its reports in conformance with the Act is
similar in effect to a mandatory injunction, albeit one .entered
into voluntarily and without court order. 1In addition, the
creative forms of equitable relief listed below are examples of
possible mandatory injunctions that the Commission might seek in
court.

o Creative Porms of Equitable Relief

~ require defendant(s) to notify the public that the
defendant(s) violated the FECA, e.g., bulletin board posting.

- require additional reporting relevant to preventing future
violations of the type committed.

- require defendant(s) to put different procedures in place
to prevent future violations of the type committed.

- require defendant(s) to take courses to become familiar with
the requirements of the FECA,

L
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III. ANALYSIS

This section outlines the underlying legal assumptions and
other factors considered by this Office in evalu#ting and making
recommendations for each of the potentially affected cases
discussed in Section IV, infra. As a preliminary matter, this
Office notes that it has reviewed all of the active and inactive
enforcement matters where there appears to have been
FECA-violative activity prior to January 1, 1991 that will thus be
at least 5 years old by the end of this year, By selecting the
cases in this manner, this Office has attempted to bring to the
Commission’s attention all of the matters where, were the NRSC
decision applied, the statute of limitations might rum this
year.z4

This Office reiterates that it does not recommend the
Commission concede that the Section 2462 statute of limitations is

aﬁplicable to the FECA as 2 matter of law. As discussed supra at

24. Inasmuch as a definitive ruling on whether the Section 2462
statute of limitations applies to the FECA is not likely soon,
this O0ffice will, in the future, take the age of a viclation into
consideration when making its recommendations.

Similarly, this Office may request the Commission enter into
pre-probable cause conciliation in specific matters contingent
upon respondents waiving the statute of limitations for..the...
conciliation period so as to not jeopardize potential civil
penalties as a result of attempting to settle a matter early in
the process. 1In instances where the violations are nearing §
years in age, OGC may recommend that the Commission limit probable
cause tonciliation to 30 days, or seek a waiver from respondents
for any additional conciliation time., Moreover, in appropriate
cases this Office may also recommend the Commission grant
extensions of time contingent upon statute of limitations waivers
in cases where the Commission might be adversely affected as a
tesult of a respondent’s delay.
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" ‘section I, even the district courts hévé-confiicting opinions on
thie issue, and as demonstrated in past Commission court filings,
there are a number of arguments that can be made to distinguish
the Commission and the FECA from other agencies and their
implementing. statutes. .Nonetheless, in evaluating cases
potentially affected by the imposition of a S5-year limitations
period and making the recommendations herein, this office has
taken the cautious view.

This Office has assumed for purposes of these recommendations
the possibility of a uniform application of the Section 2462
statute of limitations to the FECA in all circuits, even though
only one judge of the U.S. District Court for the District of
Columbia has made such a ruling. Wwe haye not focused attention on
the particular federal district court in which the Commission
might litigate a matter because of the uncertainty of the forum
the Commission might choose and because, with the exception of two
district court judges who have already ruled, it is difficult to
predict with accuracy whether a specific court would decide that
Section 2462 applied to the Commission’s enforcement actions.

This Office has further assumed that it is possible courts
will deem claims arising under the FECA to have accrued at the
precise moment that the violation occurred. While, as discussed
supra, there are good arguments to be made for applying the

discovery rule to the Commission’s actions, no court has yet done
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s0.2% Accordingly, the cautious approach’dictktes that we use the
more strict accrual rule and count from the date of the alleged
violation. rurther, because of the discovery rule’s potential
application in most of the cases, the Office of the General
Counsel has not generally referred to it in the individual case
discussions, but does so here for the Commission’s attention.
Only where this Office otherwise recommends that the Commission
continue to pursue a case do the case discussions explore other
possible options for arguing that a claim accrued on a date later
than the date of the violation itself, e.g., the doctrine of
fraudulent concealment.

In setting forth the case summaries, this Office has divided
its. discussion into three sections. The first section analyzes
thirty-one (31) MURs which this Office recommends the Commission
continue to pursue. The second section discusses the seven (7)

MURs for which OGC makes specific recommendations. The third

25. Application of the discovery rule to FECA actions might serve
to extend considerably the period of time in which the Commission
must file civil suit in order to obtain a civil penalty. Fot
example, for cases involving a violation which appears on the face
of a report, such as an excessive contribution prohibited by

2 U.8.C. 441a(a), the discovery rule might act to toll the accrual
period until the time that the report is received by the
Commission. Por a complaint-generated matter involving activity
that would not otherwise come to the Commission’s attention, such
as corporate facilitation, application of the.discovery.rule might. ... .
toll accrual until the date the Commission received the complaint.
While, as noted supra, the court’s opinion in 3M seems to indicate
that the discovery rule might be rejected in FECA claims brought
in the D.C. Cirecuit, this Office’s research has provided no
indication that other circuits would come to the same conclusion,
Indeed, as noted supra, the Third Circuit applied the discovery
rule to a civil penalty action under the Clean Water Act that was
governed by Section 2462. Public Interest Research Group v.
Powell Duffryn Terminals, Inc., 913 F.2d 64 (34 Cir. 1990), cert.

denied, 498 U.S. 1109 [1991).
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section analyzes the seven (7) matters which this Office
recommende that the Commission not pursﬁe.

In analyzing whether to pursue those cases wherein the
Commission might be barred from obtaining court-imposed civil
penalties for virtually all of the vioclative activity, this Office
first assessed whether a case was worth pursuing even if Section
2462 limited the Commission to obtaining equitable and/or
declaratory telief.z6 Factors considered in this regard included
whether the respondent(s) is still involved in the political
process, whether an equitable remedy would be meaningful in the
context of the case, and whether the legal issues in question are
significant. This Office also considered whether there were other
active or inactive cases involving the same respondent, or a
similar fact pattern, in determining its recommendations for
cases.

While the Office of the General Counsel has recommended
closing several matters where all or nearly all of the violations'

are 5 years old or older, in most instances this Office recommends

26. As a hypothetical example, were court-ordered civil penalties
time-barred in MUR 3620 (Democratic Senatorial Campaign Committee
et al.), this Office would have recommended the Commission
Continue to pursue the matter because of the importance of
obtaining a declaratory judgment stating that tallied ... . ..
contributions are earmarked contributions and, therefore, “must
comply with the earmarking requirements found in the Commission’'s
regulations.,

Similarly, this Office recommends that the Commission continue
to pursue MUR 3638 (Response Dynamics, Inc.) and MUR 3841
(United Conservatives of America), in part because they offer
the Commission an opportunity to apply the regulations governing
extensions of credit to the direct mail fundraising industry.
Declaratory judgments in these cases thus would be valuable to
the Commission and the regulated community.

LR
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that the Commission continue to pursue the Case despite its age.
Where the recommendation is to contifiue to PUrsue, this Office
algo notes that the Commission may Want to be more flexible with
regard to the civil penalty than would ctherwise be apPIOpriate or
that the Commission may want to accept a conciliation 29teement
that provides for admissions of the violations without Payment of
a civil penalty. This Office also may recommend the CORRigsion
seek creative forms of relief, as discussed in Section 11,
depending on the circumstances of the cage.

There also are a number of cases where virtually 21l of the
violations are at least five years old, but the Commission has
already entered into conciliation with respondents, This otfiée
recommends pursuing each of thege matters because it appears that
. conciliation may prove succéssfgl. This Office notes that the
NRSC decision, and the statute of limitations found at Section
2462, apply only to Commission enforcement actions that are at
civil suit and that neither applies to the Commission’s ability to
administratively settle matters prior to litigation. As these
negotiations proceed, this Office may similarly recommend the
Commission agree to accept a lowered civil penalty, that it agree
to a conciliation agreement with admissions only, or, if
warranted, that the Commission seek some form of creative
equitable relief.

With regard to cases in which most or all of the activity is
less than 5 years old, this Office considered the factors listed
above, and also attempted to assess realistically how much time

would be required to take the case to the end of the
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administrative process, the gtatutory prerequisite for filing'a
civil suit on the viglations, For two of these cases this Office
recommends taking no further action because, in addition to the
other considerations, it seems unlikely that the Commission could
complete the required statutory Steps in iime to avoid a statute
‘of limitations defense at court. In one, this Office has
recommended authorizing civil suit at this time to enable the
Commission to file suit before most of the transactions are 5
years old. For tﬁe remainder, this Office recommends continuing
the investigation of the more recent violations.
IV. CASE DISCUSSIONS '

This section provides brief descriptions of the forty-five
(45) pending enforcement matters assigned to the Public FPinancing,
ethics and Special Projects and Enforcement areas, 1ncludidq the
Central Enforcement bDocket. Seven (7) matters are assigned to
PFESP; thitﬁy {30) are active Enforcement matters, and eight (8)
are currently in CED. Thig office recommends pu:suin§
thirty-eight (38) and closing the remaining seven (7).

This section first discusses thirty-one (31) matters this
Office recommends remain open, then discusses seven (7) matters
for which OGC makes specific recommendations, and finally presents

the seven (7) matters recommended for closing.
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CHAPTER 3
The Reason to Believe Stage

sl

The Commission's authority to conduct an mvesugation into alleged vxolanons of
the Act is preconditioned on a finding by an affirmative vote of four or mon: .
Corumissioners that there: is reason to believe a violation has been commmed ang. on
notification to the respondents of this de(ermmanon 2 U S: C § 437g(a)(2) ’

The Commission’s regulations pmv:de for the General Counsel to reyiewa .«
complaint and any response to that complaint, or other information adccrtained By the
Commission in the normal course of carrying out its supervisory responsibilities, and to
recommend whether or not the Commission should find reason to believe a violation has
occurred. 11 CF.R §§111.7and 111.8. Attachment 3-1. A “reason to believe” finding
means that the:Commission believes an investigation should be conducted in orde: to.
determme whether a- vnolauon has occurred oriis about t.o occur:

R o

A A complmnt may allcge severalviolations,
,in w}uch case the Commission ‘may vote on‘each
allcgauon scparatcly. -At,any, point during the -

Ready tosnrt a-First: Gcnenl
. ~-Counsel's: Repbrl? L

‘,nwrn'

enforcement process, the Commission-has-the - ““This o}ﬁce Ases’ fm that can-serve-as a
discretion to take no further action. . jstunting point for, .t veports; leters, and
A -, ' co othel documents, ';&;mxﬂcd version of the

The regulauons also provxde that -+ { First General Coinisel's Refiort, for example, is

available as Form 68 (for Iniémally-gencrated
respondents must be notified of any reason to cases) and Form 70 (for extemally generated

believe or no reason to believe finding and that cases), - Anachment 3.3, describes how new
the complainant must.be notified of any no reason - staff must initialize their System, configurations
to believe finding or other finding that tcrmma!es |16 sEcess ‘the forms Iﬂ)my ‘contained . the

the proceeding. 11 C.F:R.§ 111.9. Ifthe k Enforcement Forms Drawer Of the” Teamlinks
Commission decides there is "no reason to Information Mansiger il -cabinét. - Cansult

ieve" a violation has occ or is about to Altachment 3-3 now to leamn how to access the
belicve” a violation has o “"‘d' V forms referenced throughout the Enforcement
occur, or if the Commission decides there is Manual.

“reason to believe," but takes no further action,
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the case is closed and the parties involved are notified. If, on the other hand, the
Commission finds that there is "reason 1o believe" the respondent has violated or is about
10 violate the Jaw, the Commission sends a letter of notification to the respondent, This
letter notifies the respondent that the Commission is beginning an investigation, or it may
offer pre-probable cause conciliation. See Chapter 1 section 111

.  JTIMEGOALS

R

The First General Counsel's Report should be circulated to the Commission
within two months of assignment to the enforcement staff member. The following
schedule should be followed:

1. Circulate draft First GC forcomment

o Note that a draft need not be circulated for comment in every case.

See Section I below for more information.

2. Comment period....
3. Final Ist GC to Supervisor..
4. Final 1st GC to Associate GC
5. Final 1st GC to ‘General. Counsel
6. Final 15t GC to'Commission

.- FERES

A Purpose "

thn apptopnate, a commem dmf! is cxrculated 10 the senior- staﬁ' in order to
introduce senior staff members to a case and to, prowdc an opportunity for feedback. In
many instances, the comment drafl stage is the scnior staff's first introduction to the
factual and legal content of the case. The comment draft should inform senior staff of all
the facts of the:case, alf'of the relevant law, and the legal position that this Office plans to
recommend the Commission take in the case. The comment draft also serves to advise °
senior staff of the .pmential investigatory resources thecase will require.

The corriment draft ncedno( be in the form of the First General Counsel's Report,
but should mclude a.comment sheet wnh its cuculauon to-senior staff Seg -
Attachment 34, .- P .
‘I‘he ‘commenit draft allows sehior staff to pmvnde the smﬁ' member with reactions
*- to the factual and !egal 1ssus prescnted in the case. It also allows senior staff ta assist the
staff member in identifying other.cases that may be similaz, or to'provide addmona!
information of which the staff member mey not otherwise be aware.

Chapter 3 - Page 2
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B. Types of Caswm

Generally, a comment drafl is not circulated for the following classes of cases:
late filers, non-filers, 48-Hour Notices, and straightforward excessive contributions. The
decision to forego circulating a comment drafl in cases of types other than those .
previously listed is at the discretion of the team leader, who will inform the Associate.
Genera) Counsel,when a particular First Genéral Counsel‘s Report has not been N
prevxously cuculalcd for comment:. . R K

’ ,C Cnmpilatiop L " s :‘*
NSt Come e TEIE 4 e SO
The oomment draﬁ need not be printed in‘the ﬁnal form of a First General .
Counscl's Report. Staff may reference the attachments i the body of the report or
memorandum, as they would in the body of the First General Counsel's Report, howe\ger
. the applicable,attachments should not be inichided for-cifculatioh to senior staff unless the
“attachment would be wpecmlly helpful to the reader, ¢ g the tcxt of a polmcal

advertisement that is at issue in thecase. - . ¥

. EY . 6.4',.
y s -~

Ifstafﬁplans to recommend pre-probable cause*conciliatior in'a case, the method

,,uscd togca.lmla,te Ahe proposedicivil penaity: forieach'of the v:olatmn(s) shouild be ’ " N
' dnscussed in the comxglsm,dmﬁ -Also, if stffipliins to'ificludé linguage rit ordmanlx

found in concg);atmg 1 agrements beeause of umisual fachidl titéiimstantes, theA that ™

language should be discussed. Ifstﬁfﬁﬁlaust«to‘éﬁnductdlséovery’-a bnef ’Hescnplwn of
OIFSISHF Plans to take should be included. -7

P.
B BieDate ;o am e rsstis D
ey YT

The comment draﬁ, when appropna!e s duc‘to be c:mulated 10 senior staﬁ' thirty

oo

T (30) days after-the case-is.agsigned tg:the staff member. Semior staff's commems

- regarding-the draft are-du¢ back to the staff merber within two (2) weeks of its
“circulation. ‘Copies of !hc comments will: be dxstnbuted to the staﬁ‘ membcr and thc mm
leader by the team secretary I ’
2 v
E. Distnbuhon
,'Am/;i - s -
“The ongmnl comment draft along wuh the comment sheet (Form 6‘7) should be
routed to the' team sccxetary for copying-and distribution to senior stafl: The team ‘
. .secretary will- make 14 oopla of the original report for Docket to distribute. -

1 . The Associate General Counsel for Enforcement assigns the track number of the
case at this stage of the process. ‘Be'sureto’use the appropriate rouiting card upon’
completmg the actua) Fitst General Counsel's Report. See also, Xntroducuon Chapter,
Section V, OGC Enforcement-Administration.
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F. Transforming the Comment Draft into the First General Counsel's

Report

After receiving comments from senior staff, the staff member should fee! free to
approach them with any questions or thoughts regarding their comments.2 After
dlscussmg and fully understanding senior staff's comments, staff should discuss their
input with the team supcrvisor for.considcration and/or xnooxporat:on into the First
General Counsel's Report. The applicable supporting documents; e.g., RAD referral
material and responses to the complaint (if the case opened prior to July 25, 1995),
proposed factual and legal analyses, proposed conciliation agreement, proposed
interrogatorics, subpoenas and other relevant documents should be attached. The next
section and the "Attachments.and Final Package!portion of this chapter describe the
sleps towards circulation of ydur rcport to the Cornrmssnon "

The First General Counsel's Report (see Formis 68, 70 arid 71) is the first report
prepared in a matter for circulation to the Commission. In general, this report includes:
(1) a discussion of how the matter was generatcd:(complaint, internally; sua sponte or
Directive 6); @ the analysts {discussion.of the law, facts, responses, and legal‘analysis);
3Da dnscmmn of zhe  proposed conciliation agreement and civil pehalty, if applicable;
and (4) recommendauons for Commission. action (open a MUR, teason to bel leve, no

reason to belxeve, reason to believe butsakemno;fufther:”
action and close the ﬁle) IERCCTR -

Based on the evidence available at the time, the
recommendations in a First General Counsel's Report
may range from declining to open a MUR to-finding
teason to believe a violation took place and:offering to
enter into conciliation. The purpose of. this:report is to
present the evidence, or lack thereof, of a possible
violation and to set forth an appropriate course of action
for the Cormission. It is important to note that the
burden for showing that there is reason to belicve a
violation occurred is low and that reason to believe is a
threshold finding. A finding of reason to believe'is «

Tues

a7 R

Violations Outside of FEC

tany time dunng ﬂw cufuzwuent
process,the Commission roay - ‘report
spparent - vxolalwmxol'olhcr laws to the
appropriste . - lsw : " -enforccment
authorities. 2 U.S .C. §437d(ax9) “See
MUR 2892 (Friends of Frank -Fasi)
{(teport - to stite campaign fmance
agency of apparent -violation of swte
law . analogous to 2US.C. §441f);
MUR 3972 (Wilson Committee) (report
to House Ethics Committee of member's
apparent violations of matters within the

nccessary before the Commission may institute an committee’s jurisdiction).
investigation into the alleged violations. - -
2 Generally, a staff member will not receive comments from all of the senior staff

members. However, staff should make sure that they receive a comment sheet from the
Associate General Counsel for Enforcement. Also, it is imperative that the appropriate
Public Financing, Ethics and Special Projects staff member responds in matters where

Title 26 candidate issues are involved.

Chapter 3 - Page 4
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The First General Counsel’s Report includes the following sections and information:

A. Caption

1

1.

=e e

r

. The caption provides a ;;ujck overview of basic case-information.

MUR, Pre-MUR or RAD Referral #
. Staffassigned... ... .-
. Tierand I-;nforcemcm Priomy System nmng ¥
Complaint generated matters -
Date complamt filed and date ofnotification to respondents
B) Date activated -
b) Name of eomplmnam ‘

v AL~

_ 6.(_ Internally. genemtcd matters -  *

a) . Source.:, .-
b) Date acuvated
Respondents

. Relevant Statutes.and. Regulations
' “lntemalxepom;Checkcd PRI

O.""chexalAgencwsGhecked R

B. Generation of Matter essigand, "

This section of the report introduces the parties-involved, explains how the matter
arose and sets out the allegations and; o(hemelev.ant background.

R A

Identify the parties (cnmplamant, ,tefemng agcncy, respondents, etc.).

Provide a bnef descnpuon of the basm al!egauons in the complaint, RAD
referral, Audit referral, etc.

. Provide the relevant procedural history and dates for the matter (including

exténsions of time and oth:r events affectmg the processing of the matter).

Ifa fcderal candndate or a candtdm s-committee is involved, state the

_relevant election(s) in which:the candidate participated and the outcome as

‘well as the federal office sought. Do not put in the report the party
affiliation of the candidate or candidate's oomnutﬁcc unless factually
relevant. .

. .Provxdc any other background information that may be relevant to the issues

rmsedmlhemmer Cete

o

Chapter 3.- Page §

s

1997 Enforcement Manual




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural materials.shtml.

C. Analysis

This section is the substantive portion of the report. Generally, it includes a
discussion of the law, facts and responses. It also includes a legal analysis and OGC's
recommendations on how to proceed in the matter. There is no hard and fast rule as to

. how to crganize a First General Counsel's Report, and it may vary by case and staff

member.

. 1. Discuss the applicable law (statutes of the Act and/or Commission
- regulations). There are several other items to includc when appropriate:

moooop

Relevant closed or pendmg MURs
Advisory opinions: ‘
Legislative history

-Explanation and Justification ("E&J") for regulations

Public records and computcr mdxccs
Court decisions :

: 2. In complaint generated miatters, and'in some internally generated
matters, include a thorough discussion of the facts of the complalm. referral etc., and of
any responses Or communications relatéd thefeto.

3. Analysis el
. . a. Apply-the facts to the law. -’ )
b. Discuss.any relevant Advisory- Opmxons. court degisions, closed
or pending MURSs.
c. . Discuss possible.violations.
d.

Summarize proposed reason to believe recommendations.

4. Non/Late Filer MURs

8.

In interhal'v-generated matters’ conc:mmg non/late filer MURSs,

-instead of-providing a fiill-analysis, réfer the rédder to the

attachment and page number of the proposed f factual and legal
analysis-to be:sent to the respondem

These reports also contain bonlcrplate language and arc consistent
in form.

5. Useful techniques to consider and use:

a,

b.

Provide brief overview or introduction stating major issues to be
addressed.
Summarize at the end of each section or sub-section.

Chapter 3 - Page 6

1997 Enforcement Manual




This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural materials.shtml.

¢. Provide headings and subheadings if multiple issues and/or
respondents are involved,
d. Use footnotes for tangential issues or explanatory materials.

D. Discussion of Conciliation and Civil Penalty

3 “ . )
If OGC is recommending an offer to enter into pre-probable cause conciliation,
include summary of what should be included in the conciliation agreement. For a more
thorough discussion of pre-probable cause concnhatxon, refér to Chapwx 5.
I Exnmples of cases in wluch the Commxssxon generally offers to enter
into pre-probable cause conciliation include:

Late and non-filer cases

48 Hour Notice cases .'*

Stmghlfoxward excessive contribution cases

,Cases where it is dethrmmed that further i mvwlganon is not

necessary.

'cup o

2. Discuss the conciliation 'agreemcm, including all admissions clauses,
requirements for refunds and/or disgorgements, and the baszs for the pmposcd civil
penalty/refund/disgorgement: amouni(s).

E. Discovery : e

If it appears that further investigation is warranted¢the First Genéral Counsel's
Report will have a section discussing how OGC plans to pxoceed with dlscovery This
section sets forth what OGC is intending to prove, e.g., the presence of- -Sorporate
facilitation, and how the Office intends to gather the relevant information, i.c., whether
informally or formally. In order to-expedite the investigation; this Office may attach
Orders and Subpoenas for approval where appropnate

F Reeommendrt;ons

s R S 2 :

" The followmg Ilst isa gcncral overview of whm should bc mcludtd in the .
Recommendations section. For a more thorough discussion of Recommendations, refer
to Chapter 3, Section V. .

1. Includea recommendauon to open a MUR m RAD Refeuals and
Pre-MURs. .

2. Include a recommendation for all respondénts and all violations, unless ﬂ\j
report has specifically stated that OGC is making no recommendation “at
this time" wnh respect to a particular respondent or a particular violation.

Chapter 3 - Page 7
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. 1f appropriate, include recommendations which are responsive to a
respondent's request, e.g., that the Commission take no further action or
reject a motion o dismiss a complaint.

. If a recommendation terminates the proceeding with respect 10 a particular
respondent only, that recommendation should also state "and close the file
as it pertains to this respondent.”

. Include recommendations to "approve the appropriate letters,” and if
applicable, any factual and legal analyses, proposed conciliation
agreements, Subpoenas to Produce Documems and Answers to
Interrogatories. .

If appropriate, include recommendauons for merging two or more matters.
See Chapter 3, Section VIIL

. Include a geneml recommendauon to “close the file” only when the entire
matter is being closed.

G. Sigoature Line

Sce A&dcndx; H - Troubleshooting/Proofreading docu‘;nents. -
H. Attachments
. See Chapter 3, Section V1.
L CHECK LIST
1. Arethe caption and MUR number eomct?‘
2. Is the staff member identified? ‘
3. Does the report contain the correct citations a'nd spellings‘of respondents’

- names?

4. Has the current treasurer been named?
5. Have recommendations been made on all issues (including "open or decline
to open a MUR"™ or "approve the appropriate Jetters™)?

6. Do recommendations conform to the text of the report?

Chapter 3 - Page 8
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7. Does the report have the proper signature line?
8. Are all necessary attachments listed at the end the report; are they marked
. properly and acmélly attached?
V. RECOMMENDATIONS

A. "RTB or no RTB, That is the Question" — Is "no further action" the
answer" C

1. lntroduc_tion

Tlus secuon rgvnews several of:ules relevant to this Office’s recommendations
and prescnts additional issues and guidelines that staff should keep in mind while
fonnulatmg recomcndahonscat the reason to believe stage. ‘For a full dxscnss:on of
. recommendations relating to the merging of MURs, see Section' vil. R

After reviewing the factual and legal allegations-in a-complaint or a referral from
the Reports Analysis or Audit Divisions, OGC makes recommendations to the
Commission. The Commission reviews these recommendations and, upon four
afﬁnuau ve votes, may find reasonto believe:that a person has‘Violated the Federal
Elecuon Campaign Act.of 1971, as amended, (the "Act™, 2U.SIC§ 437g(a)(2) and 11
CFR§§ 111.7,1119, and 111.10.
2 Namlug Rospondents

R S L
a. Treasurers

If a federal political committee is involved in a complaint of refersal, the
Commission's policy is for OGC to name the committee and its current treasurer as
respondents in the matter. Smﬁ‘ must mclude the tms.wer s name ‘ih the
recommcndat:on - oo LA

Example Fmd reason 1o beheve that X PAC and Mary Smilh. as treasurer,
violated 2US.C. § Mlb(a)

If the treasurer’s name is not known,-then the ré¢omimeéndation should read:
Find reason to believe that X PAC and its treasurer vxolaxed 2USC.

§ 441b(a).
b. Comm\ittecs

ifa fedeml and non-federal account of the same orgammnon are bemg named as
respondents for the same violation, then the rccommmdauon shouid read:

Chapter 3 - Page 9
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Example: Find reason to belicve that the Pennsylvania Democratic State
Committee (federal/nonfederal accounts) and Frank McDonnell, as
treasurer, violated 11 C.F.R. § 102.5. If the accounts have distinct names or
treasurers, then they should be listed separately.

Committee staff may be named as respondents in some instances. 2 U.S.C.
§ 441t(a) ("other person”) and 2 U.S.C. § 441a(f) ("no officer or employee of a
committee may knowingly accept...").

c. Corporations/officers

Corporations, labor organizations, and national banks are prohibited from making
federal political contributions; 2 U.S.C. § 441b. If the evidence in a matter indicates that
- aprohibited contribution has been made, then OGC may ‘recominend that the
Commission find reason to believe that the corporation, elc. violated the Act. Further, if
the cvxdcncc mdlcatcs that the officers of those organizations consented to‘the
contribution, then they may be named as respondents as well. Id,

d. Individuals
There are various scenarios in which an individual may be named ina reason to
believe reoomcndauon For example, if-an individual makes an excessive contribution
toa commmeq, then that individual could be named-as a tespbndcnt. 2US.C. § 441a(a).

\ The respondent’s first and last name should be used. For married women, use the
individual's own name, not the prefix Mrs. If a suffix such as Jr. or Il is part of the
individual's name, then the suffix should beincluded in 1he name appearing in the
recommendation.

¢. Candidates

Cand idates are not automatically named as respondents just because the evidence
indicates that the candidate’s comrhitiee violated the Act. Candidates are narned ““aly if
the evidence indicates that they had personnl involvement in the acuvm& or transactions
giving rise to the violations. '

3. Recommé:ndiug Discovery

4
If the Commwsion fintls reaspn to believe that respondents violated the Act, then

an investigation may - conducted. 2 U.S.C. § 437g(a)(2). At the reason to believe
stage, OGC ma recfammend that the Commission issue subpoenas and orders (formal
discovery) or propose informal discovery. 2 U.S.C. §§ 437g(a}(2), 437d(a)(1), (3), and
(4)and 11 C.F.R. §§ 111.41,111.12, and 111.13. OGC often finds it necessary to pursue
discovery in order-to fill gaps in information between the complaint (or referral) and a
respondent's response. Precise factual information will be necessary either to pursue

Chipt:r 3-Pagell
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conciliation or to enable the Commission to move to the probable cause stage of the
enforcement process.

Generally, for formal discovery (e.g., interrogatories and depositions) OGC
attaches the subpoena and order to the General Counsel's Report in which discovc:y is
recommended. For informal discovery (informal questions), the General Counsel's
Repoxt may include a general description of the discovery to be conducted but will niot
have interrogatories or document requests attached and wxll not mclude a
recommendation to approve;discovery. o

4, Recommendatlons in Internally Generated Matters To Open a MUR
PR L S e e
Complamt gen'ei;ated matters are-given a MUR. number wheirfiled §o'there is no
need for a recommendation to "open a MUR." OGC simply makes reason to believe or
no reason to believe recommendations. For internally generated matters, this Office must

first recommend that the Commission "open a MUR,

5 Recommendatlons in Complaints Regarding ALL Respondenfs :
" in Fxrst Generaj Counscl's Repons in. complamt gencmted mane}s OGC ‘usually
es."reas n 1 to behev; , 1,700 feason to. believe!": recomimeridatiors régarding L._t
n;sponden;g., mpggd;qg gandidates;who havebesrnzmedist and'notgn%a of:f:é‘nééu' '
g?m‘nlapn Qt,tm;msg, the filasmaycbeclosed Withourihfutining GIF 1o m}:}%‘n f' the
_out {‘ }l)mallgggmons. In some.cases -this; Offiée Bas fécomitienided g “n .
B t_lon ,at th:s time;’ with respect to certain respondcnis Sed Number9 beiow o
' ok TR IR S R -
6 K'nowmg and Willful Recommendatlons

If the evndeppe Jndicates, OGC:may.include a "knowing and wilifd1”
recommendation in the First General Counsel's Report. 2U. S C §§ 437g(a)(5)(B)
(6)C), and (d)(1);and Eede - - gre
Cgmmmgg, 640 F. Supp 985 (D,N.J‘ 1986) The mclus;on oﬁknowing and \mllful
language is app rqpnate if the evidence: shows that the respondents‘acted with full -
knowledge of aTl the facts and arecognition that the action is prohibited'by law. If the
Commission makes a knowmg and willful finding at this point; it:notifies respondents at
an early stage that the Commission considers the vnolatxons to be senous

‘ Even 1f 1hc Com:mssxon does nol make a knowmg and wnllful ﬁndxng ‘at the
reason to behqve stage, it is not later precluded from making sucha:finding: For "
example knowmg and willful aspect of a violation;may not become apparent until
“after’ dlscovery is- comp,leted At that poin, the Gommission could: include ldxomng arld
wﬂlful vxolanons n the, cpncnhauon admission clause(s).- At the: probable cause stage, ‘the
Commission also may make a knowing and willful finding. -5
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7. Non-specific recommendations

- When making a non-specific recommendation that the Commission find no reason
to believe that the respondents have violated any provisions of the Act, staff must add:
"on the basis of the complaint filed in MUR ." This avoids problems if, in another .
more specific complaint concerning the activity, we do wish to go forward on the
allegations.

8. No Reason to Believe Notifications to Respondents in Internally
Generated Matters

EEERV

Both internally generated and complaint generated respondents should be notified
regarding any reason to believe or'no reason to believe finding.

. 9,. Take No Action at this Time

' “Take no action at this time" is not usually expressed as a formal recommendation
to the Commission; instead; it appears within the body of the First General Counsel's
Report. The issue arises when OGC recommends finding RTB against one respondent
and therg is some, i information about a second respondent suggesting a possible violation
but there is 1psuﬁ'u:1ent evidence to make a RTB recommendation at this* hme df OGC
plans 10 ;;onduc&an investigation in-the MUR, the first resporident's dxscovery could lead
to mfon&%tmn ,akout the second respandent.:-We could then act on th mfdnﬂanon and
'makg TH recommendations. . Jncluding:the phrase *také no- ‘détion at this tim ol alerts the
Commission, to,this, possxbxhty Occasionally "take no action at this timé" is mcluded asa
formal recommendation, requiring Commxssxon ratlﬁcanon SP&, €8 MURs 4037,

3774, 3460, and 2981. Coamy e o

10. No Further Action - Admonlshmg Respondents

_An admomshmcnt letter may be appropriate in‘either internally generated or
complamt gem:rated MURSs where:0GC is recommendmg "RTB but take no further
action,” or in internally. gcnerated matters where OGC is not rccommendmg opcmng a
MUR. This is another sjtyation in which staff shbuld consult wnth‘ theu- supervxsors on
the proper.course qf action to take; - :

ol

The Commxssxon does not have to approve the actual letter, although sometimes
the Commission wants to know the exact language to-be used. "Thée recommendation to
the Commission to.approve an admonishment letter should be made in the body of the
report, not in thq recommendation section. The recommendation section should read that
0GC recommends the Commission approve the "appropriate letter." This is important in
MURSs involving controversial issues because it allows the Commission to determme
whether an admonishment is appropriate.

Chapter 3 - Page 12
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An admonishment letter might include the following language: "The Commission
reminds you that the acceptance of excessive contributions is a violation of 2 U.S.C.
§ 441a(f). You should take steps to insure that this activity does not occur in the future.”
" There are form letters in the Enforcement Forms book to help you create admomshment
letters. See Forms 31, 32, 34 and 34A.

’ll.k Recommending Audits or Assistance from the Audit Diyisldg
. OGC may recommend that the Commission authorize a full-scale section
- 437g(a)(2) audit of a commiitee as part-of its investigation. In other circumstances whete
. OGC. would hkemore limited-assistance from the-Audit Divigion, OGC has '
reoouuncnded that the Commissioni authorize an "audit analysis™ of dxscovery responscs
obmneg in a matter.- For cither type of assistance frorn the Audit Division, staff shonld
lry 10 coordmme with the Audn Dmsmn prior to sendmg the report to'the Commnssxon
12, Recommending Concilh(ion
See, infra, gcnc:al discussion of conciliation.

B Concillnﬁon

i e ‘
- Thxs secuog qoneems mommcndauons to cnter intor concxhanon nego'uanons ln
centain circumstagees, OGC's procedures:of practice -allowa reodmm;enaahon‘ ( -
quednatapq*@l;auon uponid finding-of reason to believe; Swithout'proce iio ‘tixe
prohable cquse stage and without waiting-for a request from the ‘tedporider E’ (S6b S

. Chapter S § for full discussion of:pre-probable cause conciliation.)‘If coriciliation is .
appropnate. OGC would:make the. following recommendations: "Entzr into concnhatxon
priortoa ﬁndmg of probable-cause.to believe with XYZ' Committee and’ John Smnh as

treasurer, . . ." and "Apptove the attached proposed agreement.”

. In this situation, a. proposed conciliation agreetnent is attached to thie First General
Counsel's Repon, proposing admission:language and a ¢ivil penalty. 1f the concihanon
agrecmcm is approved by the Commission, OGC then attempts conciliation with the
respondem. Although pre-probable. cause coriciliation o¢dinarily is limited t0'30 days,
this time penod may be extended if it nppears that there i isa strong pOSSlblllty of reachmg
a settlement. o i

.. OGC’s procedurc prescrﬂm certain suuanons in wluch prc-pmbable cause
conciliation should be:recommended or may. be pursued, Fot éxaimple, staff should -
recommend concxlsauon in all intemally generated matters in Which the facts appear to be
ﬁmy developed or are. "straightforward®, i.c.;late'or.non-filers; the onlyissue mvolved
is the makmg or acceptance of an excessive or prohibited contribution.Further, in -
complaint generated matters involving only late or non-filers, staff should recommend
pre-probable cause conciliation.

Chapter 3 - Page 13
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C. Thresholds/Dymally Rule

. OGC recommends pursuing enforcement actions against respondents only when
certain thresholds have been exceeded. In some situations where a violation has
occurred, but the violation is below certain thresholds, RAD-will not refer the case to
OGC for review. This serves to conserve OGC's resources for other cases. OGC staff
should have a copy of the confidential RAD Review and Referral Procedures, which lists
the thresholds for referral.

Addmonall), 0GC also: has thresholds whlch it uses in determining whxch cases
and respondents to pursue. - F r example,in: mtemally generated matters irivolving
corporate conm'bunons it is:©GC's policy to récommend finding
reason to behcve ‘and take na further action, or to take no &ctioh (meamng make no
xeoommendahqu) unless spec1al circumstances.exist.- Thereforé; if Corporation X has
donated JJjjjj to Candidate Y's campaign, the Commission likely would send a lewter of
admonishment, but take no further action if the campaign refunded the corporation's
money.

One threshold for internally generated cases is the Dymally Rule, which directs
OGC to make no recommendations against contributors unless theit excessive.”
contributions are . Therefore, if Comﬁbutor Y
gives Congressman O for:a primary clection; OGC will notmake” "
recomm{:xi&atwns about the contributor for. the.making of the excessive contribution
(unless the dn;onal.aggravadng circumistances). * This rule afso’ apphes to PACs,
Becausg o'{ this nyle, OGC would not;-for example; pursue & multicandidate’ PAC for - ;
contributions whlcb total o a candidate committee for one elecnon This
threshold does not gpply 10 recipient committees, thus OGC could make
mcotmncndat:ons against a recipient commitiee regardiess of the amount of the -
excessive conm’bmlon

1f an individual has exceeded the annual $25,000 contribution Limit byj
B (2 U.S.C. § 4412(2)(3)), OGC.will recommend that the Commission make a
finding of veason.to believe and pursue thecontributor. -In contrast, if the contributor
exceeded the limit by , OGC recomniends a finding of reason to believe
and take no further action. OGC will recommend that the Commiission find reason to
belicve against a recipient political committee for the reeetpt of each excessive
contribution(s). 1f, however, the amount of the excessive contribution(s) does not [JJijij

OGC will recommend that the Commission find reason to believe and take no
further action against the committee. Subsequent to the Commission's finding, the
committee will be sent a letter notifying it of the Commission's finding; this letter will
contain admonishment language, and, if appropriate, request.that the Committee refund
the amgunt it received in excess of the limitations.
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VI  ATIACHMENTS AND THE FINAL PACKAGE

After preparing the final version of the First General Counsel's Report, staff may
need to include a number of attachments. Each attachment should be referenced
somewhere in the bedy of the report. All attachments are labeled on cach page with
attachment number and page number (for example, "Attachment 2, Page 3 of 8").
Secreum&s have special attachment stamps which are used for this purpose. The
follomng W of nttpchmems may. be included with the First General Co\msel s Report:

o Foctual and Legal Analyses
¢ Conciliation Agreements
. Subpoenas a.nd/or Ondcrs

i

Specnﬁc anachments ﬁcpend on whcther (hc case was mtunally gcncrated or

Section V1.

, A Attachments .;

a 1.~ReferrllMaterials ST e T e

T ooy
Dot el e, ol Wl Wil R

oy, &k iggifirm L e Teiddl
. ,lqtq;;agl)grg;nemed casw,aﬁ,ﬁe siry ainumbervof different: contexts‘ For exaﬂxplé'
)' TA <
m\;,ught generatetasmfeml :because-aireport'was filed:late or- notTiled ‘af dl;‘
Teferral m:ght originate from the AuditiBivision or from a federal 6f statc agcncy 'Ihc
Corpmiss:oners could determine:to open ah-ipvestigation pursuarit to "Du'ecuve 6" ora
candidate or; polmcal committee:sua sponte could riotify the Commission about a

suspected wrongdomg

Fo: mtcrnally gcnerated matters, smﬁ' should attach the reférred materials.
Rnpoﬁs from. Audit or an external agency; or a Directive 6 memso, all constinute different
types of referxed matenal ‘Fach should appear as Attachment 1 and should bé referenced
in the Gencrahon of Matter section of the First General Counsel's Report. An excéption
t0.the abave rule as to internally gencraled matters involves RAD Referrals received on
or after July. 15, 1995. These do not have to be attached as they wxll already have been
circulated to the Comnussxon by CED3..

In complaim gcnaated mancrs, the Commissionexs receive copies of complaints
on an informational basis when the complaints are filed. Accordingly, the complaint
need not be included as an attachment if the report does not include a specific reference to
some portion of the complaint or to an exhibit included with the comiplaint. However, if
the report quotes exlenswely from the complamt or to an exhibit attached to the

3 The Comnussioners mmmam their own case ﬁl&s
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complaint, the complaint may be included as Attachment 1 in the First General Counsel's

Report.

2. Responses in Complaint Generated Matters

CED staff solicits responses from all potential respondents after a complamt is
filed. For cases opened prior to July. 15, 1995, staff should include these responses as
successive attachments, after being referenced in the body of the Report. [n more recent
matters, the responses will alrcady have been circulated to the Commission by CED.

3. Factual and Legal Analyses

The next type of attachment included with the First General Counsel's Report is a
Factual and Legal Analysis which sets out the factual and-legal bases for Commission
action. If the Commission determines that there‘is reason 1o believe that a violation,
occurred, a Factual and Legal Analysis.approved by the Commission, not the First’
General Counsel's Report, is mailed to respondents as an explanation of the besis of the
Commission's determinations, The easiest way to see how a Factual and Legal Analysis
should appear in final form is to ask others in the Office how they draft these documents.

For a late filer or non-filer internally generated case, steff should use Form 69 in
the Forms library as the basic form for the Factual and Legal Analysis. In these types of
matters, the Factual and Legal Analysis:is prepared-for use by- both:-the Commission and
the respondent The Report-simply makes reference to the attached-Analysis.” See i
Chapter 3, Section II, C, 4, The Analysis'contditis the law relevant to the' MUR 'and states
how the respondent has violated it.. The analysis concludes with a statemeni that the
Commission has found reason to believe that the respondent has violated the law.

|

|

|

Unlike the Factual and Legal Analysis prepared in a late filer or non-filer case, a

Factual and Legal Analysis in-a complaint generated.case or‘other type of internally
generated matter* appears both as,an integral part of the First General Counsel's Report

| and as a separate attachment. The attached Analysis is often extensive and generally
'follows the analysis included.in tha:Report. It documents the nature of the allegations
and the response, and how.the respondent did or didwnot viclate FECA. When preparing
this separate Factual and Legal Analysis to be sent to the respondent, staff should be sure
to redact the analysis in the Report in order to delete references to open compliance:
matters or to internal procedures or policy, any discussion of investigative plans, and any
mention of findings against other respondents in the same matter.

4 Note that for a Factual and Legal Analysis resulting from a referral from the
Department of Justice or other state or Federal agency, staft should not indicate anywhere
within the analysis where the referral originated.
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If OGC’s recommendation is that there is na reason to beliéve that the respondent
violated the Act, staff should not prepare or separate Factual and Legal Analysis. If the
Commission agrees with this latter recommendation, a redacted First General Counsel’s
Report (in the event the whole case is closed) is sent to the respondent(s).

4. Conciliation Agreements

. Ifthe staff's recommendation-is:that th¢ Commission find reason’ to believe and

,,offer pre-probable cause coneiliation, the: propOSed conciliation agreeinent is referenced
in the body of the report and:appears as'an-attachment to the Fi irst General. Counsel'
Report Form 76.in the forms libréry has ah:appropridte agreement “Staff should B
personalize the information, filling in.the fatts] the violation, nd the proposed civil |
penalty. No conciliation agreement is attached if the recommiendation is to find no reason
to believe or to find reason to believe with no offer of conciliation at that time. See
Chapter 3, Section IV, B.

5. Other Attachments

.Depending on the nature of'the case; attachments other than those dlscussed above
mxght be Jincluded. - For ipstance,. where'mvestlgauon is appropnate, proposed subpoenas
or, o:ders for written answers:may: ‘Be.includéd. | (See Forms 78 through 82) thle o

' wnuggc.;tye repprt staffimay ceneacrpss’sonte'information diat is alrcady o‘n }.he pubhc
record,e.g.;.a repart filed withiabe. Comamission o ith 'a 3t EHéctioh Hgency o‘{ a
newspaper article. These could appear as attachments to the report. el

B. Proofreading

Proofreading to-remove errors is an imporiant part of the final stage ¢ of the First
General Counsel Report-production process. Here is 4 list of 10 points to consider to
avoid problems

. .Are any pages missing from the report or any of its attachments?
Are the attachments in order? Sa W
Are the separate ppmons of the repon and the recommendauons correctly
numbered? © .. .
" Has the treasureszeen checked to make sure he or she is the current treasurcr"
There should be no.mention of a lawyer or law firm by name.
Are there recommendations relating to all respondents? *
Are the numbers used to calculate the civil penalty correct, or have any been
. transposed? .
‘8. Do the margms, pagmatlon, and use of quotanons conform to ofﬁce
. :procedure" - e
9. Aline of text should not end w:th a "§" ora wnh pcxson s- mnddle xmual or
© split dates between the month and the day.. E

WM -

N o e
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10. Secretaries and staff should carefully proofread cach document forwarded to
the Assistant General Counsels.

For further hints, see Addendum H, Troubleshooting and Proofreading Document.

C. Other Documents

Two other documents should be included with the final product. The first is a
routing card directing that the report needs to be approved-and signed by the Associate
Géneral Counsel, or by the General Counsel in the case-of Track 3 matteérs,S and the
second is a Sunshine Recommendation Form. Staff'should check the appropriate
category on the form and turn in the report package to the team supervxsor See
Addcndum J, Sunshine Act.

VII. MERGER

A. Introduction

This Office may recommend that the Commission merge two.or more matters.
The key reason for a merger is to save Commission resources. A second reason is to’
ensure that cases are uniformly resolved. Nevertheless;-the:general rule is not to merge.
but rather to handle the cases. .concurrently but scparately:® Remembet, the' merger
recommcndauon isa strategic, pragmanc quesnon, and should be dxscusscd witha
supervisor. KRR -

B. Factors Weighing in Favor of Merging Cases

There are several types of matters where OGC could recommend that the
Commission merge two or more matters. The following examples illustrate a few such
instances.

5 Routing cards are blue for Track 1 or-2 cases where the Associate General
Counsel ultimately signs the reports or red for Track 3 ca: s which must be approved by
the Gcneral Counsel, Each time. staff submits a project to the supervisor, or the Associate
General Counsel, or Docket (for mailing a letter) staff should initial the routing card, date
it, and indicate to whom the report or other document is being stibmitted. The routing
card stays with the work until it is finally completed." If addmonal cards are needed, staff
should staple the new card on-top of the original:

6 See, £.., MUR 3325. In this $25,000 case initially there were ten named
respondents who exceeded the annual limit. Some settled quickly, but other individuals
that were implicated did not and the case took years to settle. 1t would have been better
to have opened separate MURs for cach respondent and to have placed closed MURSs on
the public record after each respondent had settled.
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A classic example involves two complaints filed by different complainants. If the
complaints involve the same transactions, the same or similar allegations, and the same
respondents, then OGC may recommend that the Commission merge the matters.”
Another example involves one complainant filing back-to-back complaints, where the
factual bases of the complaints overlap. Again, OGC may recommend merger.

Sumlarly, merger may be considered where. the investigation-of one matter will be
facilitated if combined with another matter. Another factor OGC should consider is
whether the issues in two.or more matters can be deall wnh comprehcnswcly in one
concihation agreemem L
. N st v

Respondents may also request mexger. OGC wxll examine the similarity of the
cases and’ detcrmmc whether a merger recommendation is'appropriate. Merger issues are
internal and the rationalc behind the decision is confidential; thercfore, no cxplanation to
a respondent is required.

The following are examples of past merger recommendations:

L _Sa:hc R&ppndeﬁtngamq I'ss'mes .

5:..These matters were‘initiated by complaints filed by
o two_ ,gxff fept complam@nts,, However, thé:matters involved the same
T icgpqp;}gqt; -~Richard:k. ‘Thornburgh, Thomburgh for"Senate Committee,
_ “and Sirkp: tnck §c Lockhart. . The:matters further’ involved the same issues
- wheﬂ\er the law firm at which Thomburgh worked had fiiade prohibited
contnbunons to. hls -campaign; -Accordingly, OGC recommeénded a merger.
See also, MURs3617 3658; and 4010, all of whlch were rncrged into MUR

3620 (the DSCC "tally" case).

2, Enlarging an Investigation

. MUR 2984: In these matters, OGC recommended that an ongoing matter,
‘MUR 2593, be merged into a new matter, Pre-MUR 220; which became
MUR 2984. MUR 2593 involved direct mail soliéitatioris on'behalf of the
George Busb ior President Committee sent by officials of the National
Association of Real Estate Appraisers, Inc. ("NAREA"™). Subsequently, the
Labor Department's Employment Standards Administration ("ESA")
referred NAREA and another respondent for additional activity related to

7 Although strictly a guide, staff may wnsndcr Rule 20 of the Federal Rules of Civil
Procedure. This rule provades for the permissive )omdcr of parties to civil actions if a
claim against them arises out of the same transaction, occurrence, or series of transactions
or occurrences and if any question of law or fact common to all defendants will arise in
the action.
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fundraising for the Bush committee. The referral included many of the
same respondents, and the alleged violations included a large number of
direct mail solicitations. OGC recommended merger in order to expand the
original case to include the referral from ESA. (The ESA referral also
included new affiliated respondents and allegations.)

3. Complaints "Inexorably Intertwined"

MUR 3121: The complaints filed in each of these matters (MUR 2999,
MUR 3068, and MUR 3121) at first appeared to involve numerous
unrefated committees and candidates. However, the complaints raised
issues concerning the same key respondénts: Charles Keaung, American
Continental Corporation, and Lincolf Savings and Loan Association, These
matters also involved similar activity ~ prohibited contnbuuons To better
manage these cases, OGC recommended that the Commission merge MUR
2999 and MUR 3068 wnh MUR 3121

4. Upiform and Expeditious Resolution of Several Matters/Same
Defenses Raised By Respondeiits/Satire Issués in Subsequent Referral

MUR.3518: The National Albanian Amierfedn Political Action Committee was

. referred ta OGC.for repoftiiig and ex ¢ Contribution violations. These
violations were dealt with in MUR 3453 *

. . the%ommm 'was referred for
| similar reporting violations in'RAD Reférral #92NF-04. The matters were
merged because of the similar issues involved and‘the sitnilar defenses
raised by the committee, and to facdxtatc the umform and expeditious
resolution of the matters.

5. All Related Issues May Be Dealt With Comprehensively/Same
Alleganons/Related Issues

MUR1633 In MUR 2263, the Commission was investigating pos. ible 2
U.S.C. § 441b violations by the Wisconsin Action Coalition. During the
pendency of the matter, the Commission rece:ved a second complaint -
MUR 2633.— involving similar ailegahons MUR 2633 also involved new
information relevant to the inquiry in"MUR 2263. Acéordingly, OGC
recommended that the matters be merged. ‘

C. Factors Weighing Against Merger

There are also several factors that weigh against merger. (See, infra, discussion of
severance.)
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OGC may not want to recommend merger if it would unduly delay the resolution
of one matter. Delay may occur if one matter requires considerable investigation while
the other matter is near completion. Similarly, in some instances, OGC may want to
close a matter as it relates to one respondent (while pursuing other respondents), but
merger could delay closmg out that respondent.

lf confusion would result, then OGC may not recommcnd merging two matters.

Case management is a factor. If merger-would make the merged case
unmanageable, then OGC may not rceommend merger

0GCE" may not rcoommcnd mergér if we are rccommcndmg feason to believe in
one matter, but recommendmg no reason to beheve in the other mancr

OGC may also want to keep mattcrs small ih order to more quickly close them
and put them on the public record.

If cases are similar but are at dltferent stages of the enforoemem process, merger
may not be reccommended. But ¢f. MUR 3518 (The Comnission mcrgcd MUR 3453
with RAD Referral 92NF-

. R Apd e P oen s e oL L LA SN
_». T e s et et 2olME S IO GRA St . e
v S a0

If the only connection between two matters is an issue, then this would Sut against
i3 .» %,
mergmgthc matters. . priasiasd® fuaetagaeald sagll byiaisi 2

As discussed, there are many factors-that-must be considéréd When determining
whether matters should be merged. Examine your case(s) carefully to detcnmne which
factors are present.. These factors then. must-be weighed and dwcussed w;th your
subcrvtsor to detcnmnc the best course of action. : .

D The Merger Recommcndation :

. 'ﬂxc mcrgcr r:commendanon must bc spccnﬁc. As 1llustratcd be. 1ow, the
recommendation must reflect the MUR number of the new, mefged matter. Ordinarily,
the lower numbered MUR should be merged into the higher numbered MUR, but
circumstances, such as numerous respondents, may warrant meiging the higher numbered
MUR into the lower numbered MUR. Note that a new MUR is not opened in situations
where RAD Referrals or Pre-MURS are merged into existing MURs. In addition, the
reason to believe recommendation in the new matter should follow the mergcr
recommendations. : :
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The following examples may be used as guides:
MERGING TWO MURS

1. Merge MUR 5000 into MUR 5005 and hereafter refer to this matter as
MUR 5005.

2. Find reason to believe that X violated....

1 Merge RAD Referral 95L-1 into MUR 5025 and hereaﬁer refer to
this matter as MUR 5025. - -

1 LR

2. Find reason to believe that X violated ...
E. ',Merger Notification

You must notify.thosc‘ respondents whose case number has changed of the new
MUR number.

st

F. Related Case Mnnagement Strategies

1. Several MURSs analyzed in one rcpon ‘
thle not exactly merger, OGC recently has begumo analyze several matters in

one report. The matters maintain their separate identity withini that one réport. This has
been done with news media exemption, disclaimer, and presidential debt cases. (Sec
MURs 3483, 3608, 3615, 3624, 3660, 3706, 3709; and 3710:for press" exemption‘ MURSs
3592, 3655, 3682, and 3689 for disclaimers; and MURs 3507, 3627, 3632, 3679, 3726,

. 3736, and 3741 for presidential debt.) Again, consult your supcmsor 10 detcrmmc if you
have matters that may be analyzed using this approach.

W

2. Se,verance - s

OGC may also recommend that the Commission sever mattefs in the interests of
case management. In MURSs 3145, 3175, and 31'82; for examplé, three matters were
merged. After some investigation, an aspect of the case relevant to one of the complaints
was found suitable for severance. One MUR was severed, the Commission accepted a
conciliation agreement in settlement of the matter, and the case was placed on the public
record sconer than would have otherwise been possible.
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G. "A Quick Review"

e Merger is a matter of saving Commission resources, but one must keep in
mind that the best way 10 save Commission resources may be to separately handle
re!azed matters. In some instances, cases may be sevcred :

¢

e Analyze cases, then discuss merger or severance wuh your supervisor. -

s Make the recommendation section clear as to the new MUR number.
Eaﬂamﬂnighingjnhmmimmﬂ

o Samc rﬁpondems andi \ssucs
o Similar allegations. :
_ve Used to enlarge an investigation.
¢ Complaints inexorably intertwined. -
e Similar defenses by respondents.
o Expeditious resolution of matters.
o All related issucs may be dealt: wtth comprehensively in onc

conciliation agreemenL

[ SO , . oo gk
N N

e Undué’ delay would result‘
L3R Confusxon Would résult.

- & Effective case managerhcnt. )
e RTBinone case, but not a:)othex .
. Maintain several sma!l maners to close qmckly and place on
" piablic record.” o
e Casesare sumlar bnt at dxfferent stages of the enforcement

process - it
Only sumlnr aspect between two’ lS the xssixc L

e

ot

vm F_QBMS T

ca crt ey [

A lntrod uction

This section is a guide to the enforcemefit forms that are used during the reason to
believe stage of the enforcement process. The forms have been appmved by the
‘Commission and are revised and’ updated as necessary. "Use'of the fom}s promotes
uniformity and efficiency in the processing of enforcement matters On the other hand,
these forms are a "means to an end.” Except for some boxlcrplatc paragraphs and
language, forms may be modlﬁed to ﬁt each parucu]ar set of ¢ clrcmnstances
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An index to all the enforcement forms and copies of the forms are found in the
enforcement “Form Book," a thick binder distributed to staff.

To retrieve copies of the forms as Microsoft Word for Windows documents,
access the forms through Teamlinks Information Manager. Refer to Attachment 3-3 if
the Enforcement Forms Drawer is not visible from your Teamlinks Information Manager
window.

B. RTB/No RTB Stage Forms - For purposes of discussion, the applicable
forms have been grouped into three categoneS'

1. Dtafling the RTB Report The staﬁ' member prepares the First
General Counsel's Report and associated documents-(e.g., the Factual and Legal Analysis
and Conciliation Agreement), as appropriate, recommending that the Commission find
either reason to belicve or no reason. to believe that a FECA: violation has occurred, and
recommending an investigation or closing of the matter.
a. First General Counsel's-Reports
1. Internally generated matter (#68)
‘ ¢ late/non-filers (#71) -
. (recommendmg RTB/Pre-PCTB conciliation)
2:"Complaint generated-matter (#70)
b. Factual and Legal Analysis (#69),
¢. Conciliation Agreement (f76) (Pre-PCTB finding)
d. Report Packages. (mcl, 1st GC Report, F&L, CA)
1 48 Hour Comnbunons (# 112)
2 48 Hour Candidate Loans (#113). -
e. Comment Sheet (#67) (Used for Comment Draft, see Part 1V)

“2. After Circulation/Submission of the RTB Report - After the initial
report has been submitted to the Commission, the staff member.generates an objection
memo if one or more Comrhissioners files an objectnon to a report or memorandum,
thereby plxcing the report on the agenda of the Commission's next executive séssion. A
memo for withdrawal/correction of a report may be generated to correct errors detected
afier a report has been forwarded to the Commission.

8. Objection Memo (#75) (see Addendum D, OGC Enforcement
Manual)

b. Memo for withdrawal or correction of First General Counsel's
Report (#99)

3. RTB Notification « After the Commission has voted in a matter, the

staff member prepares letters for the chairman's signature notifying the respondents of the
Commission's findings of reason 10 believe and of either its final disposition of the matter
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or instructions regarding the next stage of the enforcement process. In the event of
findings of no reason to belicve, or of no findings of reason to believe in complaint
generated matters as a result of an equal division of votes, letters must be prepared
informing respondents and any complainant of this fact.

a. No RTB letters to. Respondent
1...Complaint generated MURs

partial case closing (confidentiality caution (#23A))

e entire case closed (#22)

o Partial;case closing confidentiality caution (#22A))
2. Internally generated MURs

e entire case closed (#23) v

[ J

b, No RTB to Complainant (#24) *

¢. RTB Vaotes Divided/Insufficient (complaint generated MURSs)
1.  Letters to Respondent
o entire fileclosed (#25): ' -
: o pant of file closed (#25A)
e el o2y Letter to; Complamant Closmg Filc (#26)

L. R

T S TR o
o wet) BE . xRTB!etterstoRapondentn R oo s
v i ($ - \lv'w,}. ,'5 ":‘-.'A’“l‘""

Ly mmanel oy -,lw;lmcmally‘generatedMURs(#Z'l) L g it KLY S

Sty Cdeds nl." I-J'--'

smnpn T e wnestet icongifiation agreemeit énclosed‘(ﬂ27A)
' - late filer/non filer MURS €ri¢losing CA’ noufymg fe' merger of
matter (#27B)
o enclosing compulsory process (#29)
2. Complaint generated MURs (#28)
o . Jate filer/non filer MURs énclosing CA (#28A)
° "enclosmg compulsory process (#30) e

e No Furtber Act:on/Closmg Letters a e
_Commission takes-NF A/closésientire filé (#31)
2 Commxssxon takes NFA/closes part of file (#32)

f Respondents' requests to' reopen mveshgahon/ "RTB" finding
1. Sample Memo (#100) '
2. Leter denying Respondent's request (#33)
C. Statement of Reasons Forms
A Statement of Reasons is required when the Commission rejects OGC's

recommendation to go forward, resulting in dismissal of an entire complaint, or of a
respondent, or of a particular allegation in a complaint, and the reasons for such dismissal
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cannot be found in the General Counsel's Repont. See Addendum O, OGC Enforcement
Manual.
1. Proposed Statement of Reasons and Cover Memo to Commission
(#102)

2. Letter to Complainant enclosing Statement of Reasons (#58)
3. Letter to Respondent enclosing Statement of Reasons (#58A)

D. Letters Denying Termination to Committee

1. Because of open MUR (#103)
2. Because of pending referral (#103A)

E. Completing Forms (Tips & Common Mistakes)
1. General Comments
a. Accessing/Setting-Up Forms

The forms in the form library account have pre-set margins of one inch for the
left, right, top, and bottom margins. If the margins are different or changed, the form will
not be set up properly. Staff may also need to.adjust the tab stops and spacing. Use co-
workers’ examples to replicate the style and: formatting of your reports and letters. In
addition, use the forms. bmder 1o .determine tabs; spacing,’and indentations. Of course,
staff should always 1 review the.form for proper pum:matlon and grammar.

b. Modlfying Forms

The bracketed ﬁelds in thc forms indicate wherc to add specific information in the
matter such as names, dates violations, etc. In additions, staff should also review the
contents of each form, especially form letters, to ensure that the wording is appropriate
for the particular.case. Form letters are not "set-in stone™and may be modified. Any
changes to the form letter should be. lnghlxghted for the team leader.

Note: Because the forms in the hbrary account are sometimes revised or updated,
it is not advisable to create a new-document by retyping-over documents from a

" previous matter. Call up the library forms instead through Teamlinks Information
Manager.

2. Tips for selected forms (Staff should also consult Addendum H of the
OGC Enforcement Manual)
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a. First General Counsel's Report
1. Caption

Staff should include the actwauon date. This is the date the case is assigned to the
staff member.,

2. Rcoommcndations - (Consi‘stency)

Staff should ensure that the récommendationsin the "Recommendations” section
of the repon correspond with tecommendatxons in the narrative pomon of lhe report

s s ' * i

. TIP The recommendauons section of thc report should always’ include a
recommendnuon to-enter into preprobable cause conciliation if this was
recommended in the narrative portion of the report. Also, staff should not forget
to recommengd approval of all factual and legal analyses, proposed conciliation
agreements and appropxiate letters.

b. Factual and chal Analysis S

e

h A scparatc Factual and Legal Ana!ysxs is rcqmred for cach respondent (unless
therc is a waiver of the confidentiality:provisions'or the. ComiriSsion found no RTB).

pomso”y TheJanguage:in the Factuat. arid Legal-Analysis isually mitrors the' lahguage in

"'the First General Counsel's Report; however, staff should also edit thé Factial afd Legal
Analysis to delete references to open compliance matters, internal procedures or policy,
referrals from other federal agencies, discussion of investigative plans, or mention of
findings against other respondents in the same matter.

Never refer to "OGC" in a Factual and Legal Analysis; use "the Commission”
instead. Finally, always conclude the Factual and Legal Analysis with "there is reason to
believé that...”

TIP: The Factual and Legal Analysis should generally be drafted after the team
leader has approved the Report.

¢. Conciliation Agreement

The "boilerplate language” in conciliation agreements is found at Paragraphs I-Iil
& VII-IX of the standard form agreements. This language should not be modified. There
is, however, leeway in crafling the other parts of the agreement. As a general rule, each
paragraph should contain a concise statement of the law or facts.
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1. Applicable Law & Facts - Part [V

. There are different approaches to setting forth the law and facts. It may be more
effective to first set forth the applicable law. Staff should draft a separate paragraph for
each applicable code/regulatory provision, and a separate paragraph for each set of facts. .
The facts should be organized and set out to match the paragraphs containing statements
of the law. Paragraphs containing "contention" language which may be submitted later

by respondents are set forth in the “facts" section.

2. Admissions Clauses - Part V
Staff should draft a separate paragraph for each violation. Cited violations should
correspond to the Commission's determinations with respect to the respondent from
which the agreement is bemg drafied (check all cemﬁcahons of Comxmssxon action).
3 Civil Penalty/Injunctive’ Language - Part VI
This section can be modified to include payment on an installment plan.
Injunctive language, such as refunds-of excessive or prohibited contributions, filing of
missing reports or amcndmcnts to reports, etc., should be set out in separate paragraphs.

F. Forms Questxons, Problems, etc o

~ Contact Maura Callaway, the Special :Assistant to the ‘Associate General Counsel
10 address issues related to the, forms in-the library account.
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Basic Overview of
The Reason to Believe Stage

¢ Drafi Ist GC F&L, Conc:hauon Agrccmcm =
(if applicable)” -
¢ Circulate for Comment

. |
O ' U
RO . L _ -

ke Commission Finds No RTB
n U’i’. . * e MURClosed 1
‘ N . o Notify parties- . ooz)
“_f‘ B K MUR on yubllemmrd .
: ~IComnission F,m&gr B ST u R «-w:\; -
. . Te RT Nouﬁcaupn - o el
s GRS IS Bcgm mves}lgauon T I
Respondent initiates pre-PCTB conciliation =
' : . .negotiations - -
No conciliation agreement . OR Pre-PCTB conciliation agreement
¢ Continued investigation . ¢ MUR closed
¢ Additional findings, etc. « Notify parties
¢ MUR on public record
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Please return completed comments to _%&‘WM

F- A - 9,

Assignment DATE:

Staff mMember:

- Comments:
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V- /uuruo/ T A AT~
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A ‘7mm-aw,a4’r M—-WA_L
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Approve:
Object: M—,—' Conference date/time:
Initials: TRACK:
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The Enforcement Forms are in a Shared Drawer. To be iblc to access the forms, an enforment
staffer would have to been given access by one of the controllers of the Shared Drawer. After the
staffer has been grant access the staffer will have to add the Shared Drawer to his or her account
as follows:

~

: Drawert'rom the Services Mmum Twanks

Select Add Exm

5 Personaladdress’ Book - )
] yalidate Address Book... Ctrisl [l
il “pirectory-Services.. - o
' Dlstrlbuﬂowl.lsi Edttor..

'é’: H i ‘(.E‘
Create Drawer...
Aod E)dst!ng Drawer.,

Fn oy o S SN

Remote Connection Manager...
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Fill out the Add Existing Drawer dialog box as follows and click the OK button:

TaamLinks. LoceHile ulmmm ‘etocsl
oumlinks. Local fite cabinot on a'Locsl’ d
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Create a New document by clicking the New button on the Standard Toolbar or by choose New
from the File menu.

ln the Select Teamlinks Object dialog box select Drawers:Enforcement Form, Folder: Library
Documents and under Objects, select the name of the form that you want to insert within the new
document and click OK.

Form 30- RTB to Raupnndan' Em:lmmg Cnmpuumy Pmcan (Ex!.)
Form'27A - RTE o Raspondent Enclosing Coaciliation Agras (Inter) &
Form 23 -NoRTB to Ra-pondual Intemally Generated (Entire Case Oise
Fam 22'- No R78 to Respondent - Ext G tad (Entire case closed)
Form 19 - Uir to Respnt Danylug quuen (» Whals or in Por)
Form 10 - Notification 0 R plaint ¥ not Sentin S Days
Farm 9C - Notifi to Respondt ‘Enclosi P s Suppt Materials
Form 88 - Noti to Rnpnm Adw:mg of 5uppun uemms
meS -Notification ta Respondent ot Complai

SR PN
T AT T TR AT i e
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CHAPTER 4
Investigations

Investigators .
[ N

The Ofﬁcc of General Counsel is currently staffed with two full time
investigators. The' general dutiés of these- mvesngamrs m as follows

¢ To provide assistance to OGC cufo:cemem teams in the preparation, planning
and implementation of i mvesugauons and otlier telated investigatory functions.

tah . Tocollect, recover and duly secure evidence pemnem to investigations
. conducted by OGC.. S s

¢ 'To ctndicf field interviews and’ fakc“‘swom statements from respondents,
witnesses and others. P S RETER

,wimessa aqd‘pllwrs when nece,ssary.s S

¢ To provide a liaison between OGC and other law enforcement agencxes
(federal, state and local), ity oy, g

e To prov:de advice to enforccmcnt staff in mtcrvtew wchmqucs and strategies.

‘Other duues as‘assxgncd by the Gg:neral Counsch and/or Assocxatc General
Counsel R :,f*." il ey 4
k : RN 2 T R A
The mvcst;gators asmgned to. OGC are;a- valuable rcsourccwnh many yezrs of
investigative expenence You are cnooumged to utilize this resource in your
mvestigauons SN i L e

Ton s 5l SR e

v e

Tt ST Lo

e o

At ROWLS RO rm *’;'?)‘;i.{.‘s('-. ’ “t T

I-‘or the purpose ofnhxs chapm, the term “investigation” tefers to any activnty
devoted to the gmhenng of information in furthcranec of thc mission of the Office of the
General Counsel. - Ple . e
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CONFIDENTIAL DRAFT - 11/97

The purpose of all OGC investigations is to fairly and impartially collect
information and evidence that is relevant to the laws the FEC i5 charged to enforce.
Investigative authority and responsibility of the Commxmomarc govemned by the
appropriate sections of the Federal Election Campaign Act of 1971 as amended (“the
Act”), and the appropriate sections of Chapters 95 and 96 of Title 26 of the United States
Code, and Chapter 11 of the Code of Federal Regulations.

A. Purpose

An investigation is extrcmely specific in intent and purpose. It is always related
to a suspected violation of the Act. No investigation may be condiicied by OGC until the
Commission finds reason to believe that a violation of the Act has oocuned The
objectives of an investigation are:

1, To establish whether any vxolanons have occurred and, if so what
violations and their scope.

. To determine the identity of respondesits and potential witnesses.

3. To discover, evaluate; maintain and provide in-a timely manner, all of the
pertinent facts to appropriate authority and to obtain and preserve potential
evidenge in a form which will render it admissible in any future
administrative or court proceeding. .. .. -

4. Toaccurately and concisely document the collection of all
mformanon/ewdenoe dunng thé'i mvmgauon for future review.

B. Invcsngatwc Plans

Investigative plans are essential (o the successful maiiagément of any
investigation. Once prepared, they'must be reviewed frequently; evaluated, and modified
or revised as necessary to meet the requirements of cvolving investigations. It is not
necessary and not required that a formal plan be prepared for every investigation. They
should however. be prcpared for any major or complex mvaugauom'

04 A

The exact contcnts of an mvcsnganve plan w:ll vary according to, xhe :
circumstances of a particular investigation, thus a smgle prescribed format will not suit
the needs of all situations. Eniphasis must.be:on fléxibility and adaptability. As each
individual element of the plan is accomplished, the date of completion should be entered
bésidé that elenient. Thic following is a suggested format which may be modificd as
nece'ssary to-meet existing requiremeats: Elements which arc not nceded may be deleted;
others, not listed, may be added to meet particular circumstances. ’

1. List alleged violations under investigation with elements of proof for each.
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2. Determine what evidence will establish each element of proof.

3. Udentify persons to'be interviewed (respondents, potential respondents,
witnesses) and when in the overall investigation each should be interviewed.

4, Evaluate other law enforcement agencies which may be conta;cted as
necessary.

5. Identify special investigative assmmnce wh:ch may be required and when each
will be required.

6. Identify special log:stws and administrative support required and when it will
be needed. -

7. Set date of preparauon of mvesngauve plan or da(e for most recent revision.
el Tl e
A. Locatmg Respondents and Witnesscs I S e
N, L A 1 T N
2B One of the most common and basic.of/tasks assngned to &n investigator is-locating
potennal respondents and- witnesses: This.task can-also:become one of the. most critical
and frustrating parts of the investigation. There is however, a Vast amount of information
available to law enforcement agencies, and also within the public domain, that can be
used to lomenpeople ‘I‘he key.is o know-of itstexistence-and how.to access it.

¢
KN [ P N T VIDRN. I R PE PR EIN

Sy Thc followmg ate but two examples of mformauen avmlablc both;pubhcly and
through law enfdmemém 'SOUICes:- e

P Con gl e

TR N Dmmdﬂmdstmgd This:is a- tepoﬂmg servnce on.more:than seven: mxllxon
= U8, dndinterihtional ‘ompanies and corporations. The Business-Information: Report
(BIR) generated by Dun and Bradstreet includes information-abotta + ..«
company/corpomhon s assets and Jiabilities, associates and officers, subsxdmncs
cofnp‘any operatiohs and history-along with-information from public récords, i.e., public
filings arid legal-actions. Dunand Bradstreet dlso produces:a Government-Activity
Repott (GARY'0ri companies doing business with-DOD.end non-DOD:agencies. The
GAR listing is beneficial wheén contract information is needed on conttacts with a small
monetary obligation. See Dun and Bradsueet User Handbook.

B U UL L S Lo
2. 1L.S. Customs Service - Obmmng mformanon from the U.S. Customs Service

on monetary transactions under the Bank Secrecy Act:,

e Ve w

'a. The U:S: Customs Service is-the central repository.for-reports filed pursuant to
the Financial Recordkeeping:and Currency and Foreign Transactions Reporting Act of
1970. They maintain a database that contains IRS Form 4789, Currency Transaction
Report, Customs Form 4790, Report of Intemational Transportation’s of Currency or
Monetary Instrument Report, and Treasury Form 90-22.1, Foreign Bank Account Report.

e
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b. Requests for Bank Secrecy Act data should be made in writing from OGC to
the local Customs Special Agent in Charge. Requests may be standard letter format, but
must include the specific names to be checked, any available identifying data, the
violations of the law that are being investigated, and a summary of the investigation.

More detailed examples of this type of information are described in the following
section.! For additional sources of public/private information, the investigator’s office
may be consulted.

B. Internal and External Sources of Information

In most instances, the persons or entities with whom contact is required are
readily identified in the written complaint and/or supporting documents. At other times
however, respondents and witnesses are not adequately identified and must be located. In
our modem interactive society, entities and persons in the conduct of their everyday lives
are constantly leaving trails of identifying information. Searching for persons and entities
is nota science. It requires imagination and creativity:to-discover:and accurnulate new
information that builds on the bits of known' mformnnon that eventually. leads to the

- subject’s locauon st P

l. lnternal Sonrces of. !nformation Complamr/ Rei‘eml‘matemls begin with
the obvious. Do not read but gxamine the complaint or referral documents for the needed
. information: Many times the information:needed to locae;an.indivigual-is presented to

us but in an unfamiliar form. For example, the address-of the comp!ainant;may.be
omitted from the text of the complaint but may be affixed as the return address on the

- envelope. ‘Lookat each détail of information provided toavoid.overlooking the obvious
andto provide clues that may lead-to other information. ;'[«'horoughnms atthis stage will
save time and effort later. - C .

| . ot - P e atmn .
-a. FEC Databases - using the various:indiccs availablc you may be able to scarch
for addrésses; professions and employers:of subjects.. You may wish 4o check the
-disbursement records for-vendors: If you suspect the-subject has: been involved in
*- previous FEG proceedings use the MUR nnd AO mdx(m R R
b. FEC Library - A wealth of eference mateml o
T MR e PR TP BE T

c Telephone Dnrectoryassxstanee e ..H;:

RIS

+'d. PhoneDisc - Located.in the investigators office. :Search euhet by name,
addms 1elephone numbcr, or busmcss name or type. . : :

[ Intcmct A valuablc source of mformatxon

! See Addendum F, “Banks as a Source of lnformation".
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2. External Sources of Information - External sources of information can be
divided into two types: law enforcement sources and pub!iclprivate sources. A review of
other agencies’ files may reveal important information pertaining to a specxﬁc subject or
investigation.

a Extenal Publxc and Private Sources - External public and private sources vary
.from jurisdiction to jurisdiction. Ataachment 44 presents externdl sources and types of
mfonnahon that will often make an mvcsttgatxve task less dlﬂ‘icult In addition to these
.. SOUrCes.: of information, there may be other sources, that are umque to the jurisdiction. For
additional public/private informanon sources in addmon 1o those hsted in Attachment 4-1
consult with the mvesugatoxs Bl should be noted that subpocnas may be required to
obtain mformahon from this area.

T L
.

e Tb Extcmal qu Enforcement Extemnl law enfonccm ent 1i§’ccs can provide
mformanoy to mv,esnga!or that 1s not pubhcly avallabl ‘Are w of other agencies”
) files may :em.l impormm information pmauung toa spectﬁc investigative target or
Bl ‘mvcsngatxon The inivéstigative office maintains acontact file:for:many federal, state and
"local law'enforcement aéncies! A'staff ember who'needs to,contact a particular law
enfofcemef\t agéncy sééking informationishould first consult with.an:0GC investigator to
“detéfring if there-is alrcady a contact pbrsonar “that agcncy
. ” SLVes,

o u! ‘$

vt oo Co IMERVAOWS 4y o L s s e

VoV .‘ ER VR R

DT A A _:5 el N Aen 1w v e g
- and Interviewing is one form of, ‘commumcéuon g;ed extms;vely by law enforcement.
DY Whethe -used to,elicit; mfoxmauon from.a witness or respo eqt, gpod interview can
- -have a significant impact.on the ouwome Qf the,i Jinvestigation., -f-lp»‘v’gver. if conducted
lmproperiy or without the right planning, the mtcmew can be ren,dcred worthless and

could resull in scnous negauvc conscqumcﬁ for all mvolved

e e ey epn <

o Note The detérmination of the- type‘ of inferviéw to be conducted,

" who condicts thé interview; and'the l6cition'of the ifterview rests

with the lead attorney, the investigator and thetedrn leader.

w .~ - ilnvestigators.ar¢-also available to-assist-any staff:member in the

Wl s epreparationscdr- conduct -of ;an . interview .when.. an; inyestigator

o  interview is not requireds-.As: part; of any: interview, conducted by

‘OGC staff, . the \interviewee, will_be .advised.of the,confidential

w2 aspect of the inmugauon and the. conﬁdenua}ny provisnons of the
B * “Act. e ¢ DR A
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1. General Guidelines for Interviews

a. Aninterview of a potential witness does not require a warning of rights.

b. Because telephone interviews do not provide the investigator a sufficient
opportunity to establish rapport, develop information, and evaluate credibility,
investigators should generally conduct interviews in person, particularly
where documents and physical evidénce may be involved. There may,
however, be situations in which 4 personal interview is impossible. The need
to conduct the interview ifimediately may, for example outweigh all other
considerdtions; weather conditions or excessive distance may make a personal
interview impossible or impractical; or the witness may simply refuse to talk
with the investigator, except over the telephone. In such situations, a
telephone interview is, of course, preferable to no interview at all. It is also
appropriate for investigators to use the telephone simply to locate witnesses,
schcdulc interviews, detérmine if records or documents exist, or conduct
routine mvesngahve busxm other than substamwe mlm'wcw

¢. In:preparing for interviews; Comxmss:on personnel may be uscd to assist the
investigator or staff member with technical issues of pameularly complex
subject'matter. The investigator will discuss-the case with the assigned
attorney in advance to the extent necessary to ensure a clear understanding of
the issues and the purpose of the interview.

d. If the interviewee wishes to consult a lawyer, the intefviéw will be terminated
. and no further questions asked until the person has consulted with a lawyer.
The mteﬁ‘!eWeeAwﬂl"b.e requésted to consult with a lawyef as soon as
reasondbly possible. ‘No effort will be maitle to-dissiiade contict with'a lawyer
“and' fio’ interview will be cdnducted as long as lf\e person wants to nonsuh with
alawyer.

e. Whenan mvestigator knows that an individual has retained a lawyer for
advice relative o the matter under investigation, the investigator will not
interview that person without affordmg the lawyer the opportunity to be
present.

" f. “Whien an mvemgator knows that an individunl has remmed a lawyer for
« advice rélative to'the miatter under inVestigationybut subsequently approaches
U an investigatst and indicatesa desire to-talk-aboutthe matter, the investigator
© o willif aﬁpropriute, obtain &'waiver from the.individus] which clearly
<7 indicatésthatilié intetviewee i§ aware ofithe right to have a lawyer present
during the interview and that the interviewee does not want the lawyer
present.

g. Ifalawyer appears without prior knowledge of or request by the individual,
and wants to represent the individual, the investigator will inform the
individual of the lawyer’s presence and offer the individual the opportunity to
consult with the lawyer, or to decline to do so. Any interview in progress
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need not be interrupted to advise the individual of the arrival of the unsolicited
lawyer.

h. Ifindividuals do not wish to be questioned, they will not be questioned. -

i.  When members of the oppasite sex are interviewed under circumstances

which might lend themselves to later allegations of impropriety against the
investigator, a witness should be present if reasonably available.

2. Written Statements

Written sworn statements will be obtamed from 1ndxvndualslw1messes under the
cirdumstances listed below. e R . ,

a. When the person is an eyewitness 10 a violation or otherwise has pérsonal
knowledge of information pertaining to a violation:

¢ .- b When the verbal ageount is 3mprobablc moonsnstent, or appears to involve

cxaggerauon, prgndxcc favonnsm (e 8., the thness whose statemem
e T_!.‘_ concemns 8 close, f end 9 knowledged euemy) :

¢. When the mdmdua! is unoooperanve. in fear or,may be coerced to.change
their statement or might spontaneously change their story because of
professional or personal relationships. Wl L

d

When ﬁxc, mfom\_aﬁon provided is complex or oonfusmg and disputes may
arigefé vé ; What as saxd"or mtended B At

! wm .1¢m the lo,egl area.

£ The previoiis gu:dénce 1 obtaining’statenients must be rcasonably apphed.
Situations may ‘aris¢ ifi'which it would be unnecessary to obtain statements,
such as deposing an mdxvxdual in lneu of obtammg a statement.

\'l'.hu- ‘I‘m I f4.,7 Yast 4w

. EHE
B R A R

ste

T sd
e 3. ,Mzrbnl Slatemenls

k3

b “To fuflhet enhance the recordmg of mta'vxews ina nanauve, the followmg

LORNRRE - i .principles of style-and content should be observed:,- . - -, . .

i) The content’of thé intefview may be'thie in'vesti pator’s’
paraphrasmg of the significant information given by the
) mtechec, but must be castly nnderstood :

«

e ‘ i) The exacl words or expmssnon of thc mtemewec will be used
R o . when significant and indicated by quotatxon marks.
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iii) ~ Whenever two or more persons are interviewed during the same
general time frame and provide essentially the same testimony,
these interviews may be presented in one entry in the format of &
single interview. If there are minor variances between multiple
interviewees, these differences will be clearly stated.

iv)  Narrative entries, describing results of interviews of persons will
include the full name and address of the person interviewed. Other
data felt to be pertinent may also be added.

D. lovestigative Reports

The Report of Investigation (ROI) is the basic means of providing other 0GC
staff the results of investigative activity.

1. Contents - i .

. . ROIlswill contam all information relevart to the violation(s) mvcsugawd
Informaticn tending 1o disprove that'a (vwlahon occuiréd or to exonerate a respondent
will be given equal weight with information lendmg to estabhsh 1he violation(s) or the
culpablhty ofa respondem

2 Preparauon

Invcsugatwc reports are the mveshgator s prxmary “work pmduct” and constitute
the only enduring record of achvn.les wlnch may have'a far reaching impact. Poorly
written reports can {rgély nullify' the productiVe results'of hardiwork, perseverance, and
initiative. It is imporant, therefore, thiat preparers and reviewers at all levels strive to

-improve the-quality-of written-reports. Investigatiye reports in particular, however,

should beiwritten in accordanoc with several. principles.

a. Pemnent. Only mformntson pertmmng to the vmltmon or the investigation
should be recorded in the investigative report. Housckwpmg activitics and activities
which are purely investigative support (e.g., Inv. X flew to Chi¢agé to Locate Y™) should
normally not be recorded in the ROI. Only in exceptional circumstances which could
have an impact on the’ Cl‘edlblllt)’ of the mvamgmlon (eg., sxgmﬁcam delay in locating a

-critiéal eyéiwitiiess)- shoiild such mattersbe addressed-inthe ROI: In addition,

redundancy shouldibe' avoided; ‘the report should be concise. Judgment must be exercised
to recogmu what, should be reported and where.

b Acwmtc Although it is a basic assumpnon that repoﬂs be accurate, it should
be realized that even comparanvely minor discrepancics may give the impression of
unrellablhf{r Indofisistent deiails suth as times, descriptions, numbers, differing accounts
by the same withéss when ifterviewed by diffcient investigators which are not resolved,
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etc., give the appearance of carelessness and cast doubt on the credibility of the entire
report.

c. Clear. Not only should each sentence be understandable, but the report as a
whole should be a coherent story with smooth logical transitions.

d, Comprehensive. - An invesiigaﬁ\re répon must answer all essential questions
- abouta violation. ‘The reader should'be required to make no assumptions.

-

LR

B : .
PHBS tersor gs, TR LI 11
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E 1S for Investigati

—Extemal Source Typo of Information

Telephone Company Full name, address, telephone number, length of service, records of
toll cafls, numbers of extenstons In residence.
Bureau of Vital sm!sucs State Bureaus of vital Stalistics have birth certificates on fie and are
an excellent source of information about people. Birth certificates
can provide a child's name, sex, date of birth, and address or place
of birth; the namas of the attending physician, midwife, and/or other
assistants; the mother’s maiden name; and the number of siblings.
in some states, birth certificates may be found at the tocal level, such

: as at the county health department.
Department of Motor State Departments of Motor Vehiclas maintain information on driver's
Vehicles licenses, vehicle registration, titles, automobile transfers and sales,

car dealers, car salespersens, emission inspection facilities, and, in
some states, auto repalr businesses, Of those states requiring that
photographs of licensed drivers appear on their licenses, most
maintain duplicstes of the photographs. Many states are turning to
digital photographs that may be computer generated.
Regulatory Agencies Departments and agencies that regulate individual and business
. activities within a particular state can be valuable sources of
information. Individuals obtain licenses for activities such as driving,
hunting and fishing and for such professions as medical, legal and
public accounting. Businesses are also often required to obtain
licenses and permits to operate and file periodic reports such as for
workers and unemployment compensation, sales tax, and state
income tax. The following state regulatory departments and
agenc!es maintain information valuable to investigators:
Bureau of Professional and Vocational Standards or Department
of Licensing
Comptroller/Treasurer
Department of Agriculture
Department of industrial Relations
Department of Natural Resources
Gambling Commission/Horse Racing Board
Secretary of State
Department of Comrections
Liquor Commission/Lottery Commission
Securities Commission
Utility Commission
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Type of information

Banks The relationship between banks and their customers is confidential

and privileged. Generally, information from banks may be obtained

only by subpoena. The release of information may be subject to the

Right to Financial Privacy Act (12 U.S.C. 3401-3422).

The Following types of records and information are available from

banks:

« Central master filas of customers (depositors, debtors, safe
deposit box holders) are maintained by the bank. The bank
usually requires the customer's consent, a search warrant or a
court order before an authorized bank official can open a safe
deposit box. A record of entry to a safe-deposit box can be
obtained by subpoena.

« Bank account applications can provide handwriting samples and
centain personal information about the customer, depending on
the type of account. Bank account records reflect date of
deposit, and amounts of withdrawals.

e When cumrency in excess of $10,000 is deposited in a bank
account, the customer is required to complete a Department of
Treasury Form 4789, Currency Transaction Report (CTR). The
CTR specifies the depositor's name, address, social security
number, birth date, and reconrds the total amount of the
transaction and various other information. The bank is to retain
CTRs and forward copies to the Department of the Treasury.
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CHAPTERSS
Pre-Probable Cause

Conciliation

I.  PRE-PROBABLE CAUSE CONCILIATION

In the event a violation of the Act has been committed, the Commission may decide to
resolve such violation by informal methods of conciliation. After a reason to believe finding has
been made, but prior to a finding of probable cause, the Commission and the respondent may
elect to commence pre-probable cause conciliation. See 11'-C.F.R. § 111.18(d).

Pre-probabie cause conciliation is strictly voluntary; both the Commission and the
respondent must be willing to participate. Many of the Commission’s enforcement matters,
however, are resolved at this juncture. The Commission will establish a time-frame within
which pre-probable cause conciliation, if entered, must be completed. Generally, pre-probable
cause conciliation is not intended 1o proceed longer than 30 days, although where circumstances
; warrant, it may be extended. Pre-probable cause conciliation can begin anytime after the reason
\ to believe finding has been made, and before probable cause briefs have been mailed to the

' respondent. A conciliation agreement, signed by both the respondent and the General Counsel
with the assent of at least four members of the Commission, *“shall have the same force and effect
as a conciliation agreement reached after a Commission finding of probable cause to believe.”

4.

A. Determining Whether To Enter Pre-Probable Cause Conciliation

Pre-probable cause conciliation, although not statutorily mandated, is often considered
appropriate and is commonly attempted by the Commission. In fact, pre-probable cause
conciliation has become standard practice in most Tier 4 matters. Proposed conciliation
agreements are routinely sent with reason to believe notifications in ma; =rs i volving non-filers,
late filers (see form 71), and 48-hour notices (see forms 112 and 113), Fre-piobable cause
conciliation also is routinely offered with reason to believe notifications in matters involving
apparently straight-forward violations of the Act’s contribution limitations and prohibitions
where there are no factual disputes involving the contributors’ identities, the amounts and dates
of the contributions, and whether the contributions were made or received (see form 68 and 70).

If the Commission has not determined at the outset to offer to enter into
pre-probable cause conciliation, it is often the chosen course of action where both the
. respondent and the Commission agree that a particular violation occurred, agree on the
i o facts surrounding that violation, and agree on the amount in violation. Where there
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appears to be only limited disagreement on the underlying issues, and most of the dispute
centers on the amount of the civil penalty, pre-probable cause conciliation will conserve
resources for both sides. Pre-probable cause conciliation also will further the deterrence

’ aspect of the enforcement process by allowing the Commission to make a matter public
far faster than if it had to wait for the conclusion of probable cause conciliation.

In the past, the Commission did not enter into pre-probable cause conciliation
negotiations absent a full understanding of the facts. More recently, in order to expedite
matters and conserve resources, the Commission has approved agreements at the RTB
stage where there is enoughinformation to fashion an agreement and there is no ;
expectation of finding more serious violations.

Pre-probable cause conciliation may be appropriate where a complete
understanding of the facts would require a complex investigation, but the scope of the
violation does not appear to be extensive. Pre-probable cause conciliation may
sometimes be an option in cases in which a parallel state or federal criminal investigation
is ongoing and appears likely to delay or deter the Commission’s investigation. In such
cases, if respondents are willing to settle, the benefits of conserving Commission
resources and resolving the matter and making it public quickly may outweigh the
potentia) for a higher civil penalty after a lengthy and difficult investigation.

In those matters in which reason to believe is found on altemate theories, the
Commission may attempt pre-probable cause conciliation on one of those theories. If
conciliation on that theory fails, the other theory is still available for conciliation. The
Commission may instead offer to conciliate on both theories at the same time. In this
situation, in the course of conciliation, the respondent can choose the theory under which
it wishes to admit to a violation.

As a final note, pre-probable cause conciliation should be considered in all
marters nearing the end of the possibly applicable five-year statute of limitations.'

B. Initiating Pre-Probable Cause Conciliation

Although a respondent may request pre-probable cause conciliation, the
respo:-sibility for putting forth the first settlement offer rests with the Commission. This
Office prep..res a proposed conciliation agreement for the Commission’s consideration.
Once an agreement is approved, this Office sends the proposed agreement to the
respondent. The respondent may sign the conciliation agreement and retumn it to this
Office, along with the civil penalty or, more often, the respondent makes a counter-offer,
typically offering a lower civil penalty and requesting some changes in the language of
the agreement. If the respondent and this Office can reach an agreement on the terms of
settlement, then those terms are incorporated into a conciliation agreement, which is then

! Where the Commission deems appropriate, a respondent may be asked 1o waive the statute of
limitations in exchange for attempting to resolve the matter in pre-probable cause conciliation. This is an
issue which must be carefully considered on a case-by-case basis.
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attached to a General Counsel’s Report that includes a recommendation that the
Commission accept the attached conciliation agreement. If the respondent and the Office
of the General Counsel cannot agree on a conciliation agreement, but the respondent
wants the Commission to consider its offer anyway, then the respondent’s proposed
conciliation agreement should be attached to the General Counsel’s Report, which
recommends rejecting that proposed conciliation agreement. This Office may attach its !
own proposed counter-offer for the Commission to send to the respondent, or recommend
that pre-probable cause conciliation be concluded.

Where a respondent requests to enter into pre-probable cause conciliation, that
request must be in writing. That request, along with this Office’s proposed agreement, !
are presented to the Commission attached to 2 General Counsel’s Report along with a
recommendation regarding the proposed agreement. If the Commission approves ;
entering conciliation, the negotiation proceeds as described above. This Office and the
respondent negotiate both the civil penalty and the details of the language that this Office
would recommend to the Commission. See infra, Section IV. After this Office and the
respondent have either agreed on a conciliation agreement, or determined that no
agreement cn respondent’s proposal is possible, the staff attomey prepares a General
Counsel’s Report with the appropriate recommendation.

Where the Commission has not offered to enter into pre-probable cause
conciliation along with the RTB notification because of a Jack of factual information or
the complexities of the factual and legal issues involved, and the respondent requests
. conciliation, this Office will recommend that the Commission enter into pre-probable

. cause conciliation only if the investigation undertaken up to that point has produced
sufficient information to permit preparation of a proposed conciliation agreement.
Otherwise, this Office will recommend that the Commission deny the request for pre-
probable cause conciliation at that time. In matters in which this Office recommends
declining to enter pre-probable cause conciliation, a General Counsel’s Report is prepared
containing that recommendation, and attaching any conciliation agreement submitted by
respondent (see form 77).

C. Considerations When Preparing The General Counsel's Report

The principal purposes of the General Coursel's Report at this juncture are to
recommend that the Commission either enter or detfine . enter into pre-probable cause
conciliation, and to present the proposed conciliation agreement. The reasons behind this
Office’s recommendations should be specifically discussed. For example, the report
should specify whether more information is needed to determine the violation or to
calculate the civil penalty, or whether the facts surrounding the violation necessary to
calculate the civil penalty are readily apparent.
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II. REPORTS

This section discusses the contents of the various General Counsel's Reports that
may be required during the pre-probable cause conciliation phase of an enforcement
matter, or that may become necessary in response to a respondent's request for PPCC
which this Office cannot recommend that the Commission approve.

A. Reports Recommending Pre-Probable Cause Conciliation

Reports to the Commission recommending that it enter into pre-probable cause
conciliation will differ depending upon which one of three categories of matters applies to |
the particular matter being addressed. These three categories are: (1) MURSs in which }
pre-probable cause conciliation is offered as a matter of course at the same time that RTB
is found; (2) MURs in which pre-probable cause conciliation is offered at the same time
that RTB is found becase an investigation is unnecessary; and (3) MURSs in which
pre-probable cause conciliation is requested by a respondent and/or deemed appropriate
by OGC sometime after RTB has been found and the respondent so notified.

The contents of General Counsel's Reports in the first two categories are discussed
in Chapter 3. For General Counsel’s Reports in the third category, the report should
contain the following:

1. Background

Each report should begin with a history of thecase up to the date of the report,
including a summary of all RTB findings and a summary of all responses to those
determinations. This history should also include a summary of all discovery steps taken,
both informal and formal (requests for information made in writing and/or orally,
subpoenas and orders issued, depositions taken, etc.) and a statement as to whether or not
requested or required information has been received.

This background section is also the place to discuss any changes which have been
noted in the identities of respondents, the most common example being a change in
treasurer since the RTB finding or mis-identification of the treasurer at the RTB stage.

The report also should contain a summary of the respondent's request for PPCC, if
any, including the identity of the requester, the date of the request and any information
supplied in the request as to what the respondent would be willing to agree.

.2. Analysis
Except in the most straightforward of matters, it is usually best to begin with a
brief summary of the statutory and regulatory provisions applicable to the case in hand.

This is especially applicable if the investigation has revealed additional violations of the
Act or regulations involving provisions not addressed in earlier reports.
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Next comes a summary of the facts. This summary need not be a total
recapitulation of the facts set out in the First General Counsel's Report, but should focus
primarily on any new information obtained during the investigation. References can be
made to the facts or analysis set forth in the First General Counsel’s Report.

The third portion of the analysis should apply the relevant law to the facts and
indicate whether the results of the investigation are consistent with the earlier RTB
determinations. This portion should also identify any additional violations of law which
have become apparent during the course of the investigation and set out recommendations
for new findings of reason to believe, if relevant and appropriate.

Finally, the analysis should set out the reasons why OGC deems pre-probable
cause conciliation to be appropriate. This section may include a statement as to whether
the. investigation, if any, should be deemed complete, or a statement as to why further
investigation, while possible, would be an inappropriate use of Commission resources.

3. Discussion of Conciliation Provisions and Civil Penalty

This section of the report should summarize the proposed conciliation agreement,
particularly the admissions clauses, the bases for the proposed civil penalty, and any other
special requirements (e.g., the filing or amendment of reports, reimbursement of
impermissible contributions, or disgorgement of impermissible receipts).

4. Recommendations
List all recommendations separately. Include in this listing a recommendation to
agree to enter into conciliation prior to a finding of probable cause to believe, approval of
the proposed conciliation agreement, and approval of the appropriate letter(s).
5. Conciliation Agreements
See infra, Section III.
B. Reports Recommending Rejection of PPCC Request
Situations arise in which a respondent requests PPCC, but OGC cannot
recommend approval of such conciliation by the Commission, usually because of the

need for further investigation. See supra, Section L.

If OGC decides to recommend that the Commission deny a request for PPCC, the
report should be relatively short and use of form 77 is appropriate.
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1. Background

The report should begin with a brief summary of the history of the matter up to the

" date of the report, including RTB findings, responses received, and discovery undertaken.
Next, it should provide information regarding the request for PPCC, including the name

of the requester, and the date of the request. c

2. Analysis

This section should contain a brief summary of the facts in hand and of the legal
issues involved. It should conclude with a statement as to why PPCC would be
premature or otherwise inappropriate (e.g., additional depositions or interrogatories
necessary, necessary financial information not yet supplied) and state that OGC is
therefore recommending that the Commission "decline to enter into conciliation prior to a
finding of probable cause to believe at this time."

3. Recommendations
List all recommendations separately. Include recommendations to "decline at this

time to enter into conciliation with prior to a finding of probable cause to
believe" and to approve the appropriate letter.

C. Reports Concluding Conciliation

1. Suecessful Conciliation

A conciliation agreement which OGC ultimately agrees to recommend for
Commission approval should be forwarded to the Commission as an attachment to a
| report recommending approval of the negotiated agreement (see form 94). While it is
preferable that the final agreement be signed by or on behalf of the respondent (e.g., by
counsel) prior to its submission to the Commission, this is not an absolute requirement.
Nor is it required that the respondent present a check for the civil penalty prior to the
Commission's final approval of a negotiated agreement, although again this is the
preferred course of action.

.(a) Content

The report to the Commission recommending acceptance of such an agreement
should include a statement as to whether the final, negotiated document contains any
changes from the agreement(s) approved earlier by the Commission. Ifit does, these
changes should be spelled out in detail and their acceptability explained. Otherwise, this
report should be brief and summary in nature. The report should also state whether a
check for the civil penalty has been received.
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(b) Recommendations

The recommendations should be numbered separately. Include a
recommendation to accept the attached conciliation agreement. If the final agreement has
been signed by or on behalf of the respondent, the report should include a
recommendation to "close the file as to [the respondent involved]." If there are no
remaining respondents, this latter recommendation should be to "close the file."

2. Counteroffer Deemed Whouy or Partially Unacceptable
by OGC___

Where a res'pondent"s counterproposal contains provisions which OGC will not
recommend that the Commission accept, the respondent may request that OGC present
the counterproposal to the Commission anyway. Respondent’s counterproposal should be
submitted to the Commission for its consideration even though OGC will recommend
that it not be accepted.

(a) Background

The report accompanying such a submission should provide a brief history of the
conciliation effort, including the date and a summary of the contents of the Commission's
first proposal. It should also spell out those portions of the respondent’s counterproposal
which OGC may deem acceptable and those which OGC cannot recommend, and discuss
each of these areas of agreement and disagreement.

If OGC is proposing a counteroffer, this counterproposal should be discussed in
the report, with particular emphasis upon any new language or any change in the
proposed civil penalty.

(b) Recommendations

The recommendations should be numbered separately. Include recommendations
to reject the counteroffer of the respondent, to approve any attached counterproposal
where appropriate, and to approve the appropriate letter.

3. Unsu ces. ful Conciliation

If PPCC negotiations appear to have reached an impasse, with no realistic
possibility of a final agreement in sight, the report should be prepared to this effect,

(a) Background

Set out a brief history of the negotiations, the reasons for the breakdown, the fact
that OGC believes that further efforts would be futile, and OGC's intention to go on to the
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next stage in the enforcement process, namely the preparation of a General Counsel's
Brief.

II. DRAFTING A PRE-PROBABLE CAUSE CONCILIATION AGREEMENT

A. Introduction

The standard prc-probable cause concxlxatlon agreement is designated form 76A in
the Office of the General Counsel form book.? The agreement consists principally of the
following sections:

The Caption

The Preamble

The Agreement of the Parties
The Admissions Clause

The Payment Clause

The Compliance Clauses
The Signatures

B. The Caption

In the caption of the pre-probable cause conciliation agreement, the staff member
should list only those respondents involved in the particular agreement, 3 which may be
fewer than the total number of the respondents in the particular MUR. Also, in the
caption, as well as throughout the agreement, the staff member should be sure to identify
the respondents by their full name. For example, a woman should not be identified under
the name of her husband (i.e., “Mrs. John Smith™). Instead, the staff member should use
the woman’s own full, proper name (i.e., “Mary Smith”) to foster accurate and expedient
tracking of the respondent later for purposes such as recidivism.

C. The Preamble

In the preamble, the staff member sets forth how the matter was generated, using
the language of one of the alternative paragraphs contained on the standard form, the
selection of which is based on whether the matter was complaint-generated or inte;ally
generated, filling in the missing information, as appropriate.

: Please note that the shared folder named “Enforcement Forms” contains the computerized versions
of two scparate standard conciliation agreements, designated forms #112 and #113, to be used in 48-Hour
Notice violation cases.

? If at any time during the pre-probable cause stage of the enforcement process, the treasurer
changes in a matter involving a committee treasurer respondent, the name of the former treasurer should be
replaced with that of the new treasurer in the caption and throughout the conciliation agreement. Sce
Treasurer Policy, Addendum H.
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D. The Agreement of the Parties

The section encompassing the agreement of the parties contains the agreement’s
first Roman-numbered paragraphs, or clauses. Paragraphs I-III contain very important
" boilerplate language. The significance of these paragraphs has been borne out in
Commission experience, and should not be altered or modified by the staff member
without consultation with the team supervisor.

Under Paragraph IV, the staff member should set out the facts of the matter in as
many séparately numbered subsections as necessary, starting with the identifications of
the respondents and other involved persons, then the relevant law, and proceeding to the
particular facts of the matter. In the interests of adhering to the confidentiality
requirements of the Act, the staff member generally should not identify any other
respondent that is not a part of the conciliation agreement. There are some instances,
however, when respondents who are not a part of the particular conciliation agreement are
so inextricably tied to the violations of the respondents involved in the agreement that
they must be identified in the agreement. One example of such an instance is the
identification of a particular corporate respondent where the respondents’ violations are
based on their status as officers of the corporation.

Paragraph IV is also the section in the conciliation agreement where the staff
member would include any contention language agreed to by all of the parties. (See infra,
Section IV, for guidance on how and when an agreement containing contention language
might be necessary.) Inasmuch as contention language is not something that the
Commission has found to be factual, but instead merely reflects contentions made by the
respondents, sentences containing contention language should begin “The respondent(s)
contend(s)....”

*** TIPS AND COMMON OVERSIGHTS ***

In certain types of matters, there are a few commonly overlooked rules that the
staff member should be sure to observe in setting forth the facts. The following is a quick
checklist: . :

- Ia Evcessive Contribution Cases

o If the excessive contribution(s) has been refunded to the contributor(s),
be sure to include such facts in the conciliation agreement. If the

excessive contribution(s) have not been refunded to the contributor(s),
include a refund requirement in the conciliation agreement.
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E. The Admissions Clause

Except in extremely rare circumstances, every conciliation agreement must
contain an admissions clause wherein the respondent(s) admits that they committed
certain act(s) “in violation of” the particular provision(s) of the Act.

In considering the contents of the admissions clause, there is one non-intuitive
rule of which the staff member should be aware. In instances in which the respondent(s)
violated a provision of the Act that prohibits one from knowingly doing something (e,
Section 441a(f)), the Commission has decided that it will not include the word
“knowingly” in the admission clauses of the conciliation agreement. Thus, in such
instances, the staff member would not state, for example, that the respondent(s)
“knowingly” accepted excessive contributions in violation of the Act. The staff member
should, however, continue to include knowingly in the description of the statutory cite in
the law section of the agreement. By contrast, in instances in which the respondents have
been found to have knowingly and willfully violated a provjsion of the Act, the
knowingly and willfully language should be included in the admissions clause. For
discussion of civil penalties see Section V of this chapter and Addendum C for
information on how to calculate civil penalties.

F. The Payment Clause

Typically, the payment clause simply sets forth that the respondents will pay a
civil penalty in a certain amount which, in accordance with the compliance terms of the
agreement, must be paid in full within thirty days from the effective date of the
agreement. However, there are instances when the respondents will be allowed to pay the
civil penalty in instaliments. In such event, the staff member should use the language for
installment payments in the payment paragraph on form 76.

*** WHEN MODIFICATIONS ARE REQUIRED ***

Where the violations involve excessive or prohibited contributions, the
Commission may want the respondents to do something in lieu of or in addition to paying
a civil penalty. Among the options that the Commission may consider in this regard are
disgorgements® and refunds. If one of these options is deemed appropriate the staff
member would either replace the standard civil penalty payment clausz wi ir a clause
containing language that the respondents will take the desired action, or the staff member
would insert an additional clause containing the appropriate language following the civil
penalty payment clause.

‘ Disgorgement is aimed at preventing the unjust enrichment of 2 wrongdoer. The disgorgement

remedy takes away “ill-gotten gains,” thereby depriving a respondent of wrongfully obtained proceeds and
returning the wrongdoer to the position the wrongdoer was in before the proceeds were wrongfully
obtained.
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In matters involving making an impermissible contribution, consider adding a
clause in which the respondent waives any right to a refund of the contribution. In
Fireman v. United States (1999), the government agreed to refund the plaintiff’s illegal
contribution that a campaign had previously disgorged to the U.S. Treasury.

**+ TIPS AND COMMON OVERSIGHTS ***

In certain types of matters, there are a few commonly overlooked rules that the
staff member should be sure to observe in preparing the payment section of the
conciliation agreement. The following is a quick checklist:

- In Excessive and Prohibited Contribution Cases

o In our initial proposals, be sure to insert an additional clause requiring
. the respondents to refund the excessive contribution(s).

- In Non-Filer Cases

o Be sure to insert an additional clause requiring the respondents to file
the missing reports. If the case involves a committee that has failed to
register and report, the additional clause should require the respondents to
register and file the missing reports.

G. The Compliance Clauses

Paragraphs VII through X on standard forms 76A and 76B should be included in
every conciliation agreement. The significance of these paragraphs has been bomne out in
Commission experience, and should not be altered or modified by the staff member
without consultation with the team supervisor.

H. The Signatures

The conciliation agreement becomes effective as of the date that all the parties
have signed the agreement and the Commission has approved the entire agreement. If the
respondents wish to accept the pre-probable cause conciliation agreement offered by the
..ommission,” staff should have them sign, date and return the agreement. Although the
signature of each individual respondent is preferred, counsel for the respondents may sign

s Sometimes the respondents do not fully accept the Commission’s out-the-door conciliation offer,

but instead wish to make a counteroffer to the Commission. Occasionally, if the respondents counter with
an offer that this Office is willing to recommend that the Commission accept, then staff may find it
expedient to prepare the respondents’ counteroffer. In such instances, when mailing the respondents®
counteroffer to 